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PREFACE  TO  THE   THIRD   EDITION. 


In  again  preparing  this  Work  for  the  press,  I  have 
specially  endeavored  to  preserve  its  elementary  character, 
remembering  that  it  was  not  designed  to  exhibit  minute 
details,  but  as  a  repertory  of  Legal  Principles. 

The  last  Edition  of  this  Selection  of  Maxims  has  now 
been  carefully  revised,  cases  accumulated  during  ten  years 
lave  been  sifted  and  examined,  and  every  effort  has  faith- 
fully been  made  to  render  the  Book,  in  its  present  form, 
iccurate  and  useful. 

In  regard  to  subjects  of  interest  or  importance  to  the 
Student,  here  but  incidentally  touched  upon,  occasional 
references  have  been  given  to  my  "  Commentaries  on  the 
Common  Law  " — designed  as  a  companion  to,  and  therefore 
printed  uniformly  with  the  present  volume. 

The  indulgence  of  the  learned  reader  must  be  once  more 
solicited,  to  pardon  errors  or  omissions,  which,  notwith- 
standing anxious  and  repeated  perusal  of  the  proofs,  may 
have  escaped  detection. 

H.  B. 

Temple, 
June  Xltli,  1858. 
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Circuitus  est  evitandus        .        .        .  309 
Clausulse  inconsuetae  semper  inducunt 

suspicionem 264 

Clausula  gen  oralis  de  residuo  non  ea 

complectitur  quae  nou  ejusdem  sint 

generis  cum  lis  quae  speciatem  dicta 

fuerant  (L.  419). 
Clausula  generalis   non  refertur   ad 

expressa  (8  Eep.  154). 
Clausula  quae  abrogationem  excludit 

ab  initio  non  valet  .  .  .  .27 
Clausula  vel   dispositio  inutilis,  per 

presumptionem  vel  eausam  remo- 

tam  ex  post  faeto  non  fuleitur  .  599 
Cogitationis  poenam  nemo  patitur  .  279 
Cohaeredes  una    persona    censentur 

propter  unitatem  juris  quod  habent 

(Co.  Litt.  163). 
Communis  error  facit  jus         .    132,  133 
Conditio  beneficialis  quae  statum  con- 

struit,  benign6,  secundum  verborum 

intentionem  est  interpretanda  ;  odi- 

osa,  autum,  quae   statum  destruit, 

strictfe,   secundum   verborum  pro- 

prietatem  accipienda  (8  Rep.  90). 
Conditio  praecedens  adimpleri  debet 

priusquam  sequatur  effectus    (Co. 

Litt.  301). 
Conditiones  quaelibet  odiosae ;  maxime 

autem  contra  matrimonium  et  com- 

niercium  (L.  644) . 
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Conflrmare  nemo  potest  priusquam 

jus  ei  accident  (10  Rep.  48). 
Conflrmatio  omnes  supplet  defectus, 

licet  id  quod  actum  est  ab  initio  non 

Taluit  (Co.  Litt.  295.  b). 
Consensus,  non  concubitus,  facit  ma- 

tvimonium  .        .        .        447,  457 

Consensus  toUit  evrorem       .        139,  131 
Consentientes  et  agentes  pari  posnS 

pleetentur  (5  Rep.  80). 
Consentire  matrimonio  non  possunt 

infra  anuos  nubiles  (5  Rep.  80). 
Constructio  legis  non  facit  injuriam     537 
Consuetudo  ex  certS,  causfi  rationabili 

nsitata  privat  communem  legem        825 
Consuetudo  manerii   et   loci   obser- 

vanda  est 824 

Consuetudo  neque  injuria  oriri  neque 

tolH  potest  (L.  3401. 
Consuetudo  regni  Anglise  est  lex  An- 

glise  (Jenli.  Cent.  119). 
Consuetudo  semel  reprobata  non  po- 
test amplius  induci  (G.  53). 
Contemporanea  expositio  est  optima 

et  fortissima  in  lege        .        .        .  608 
Contra  negantem  principia   non  est 

disputandum  (G.  57). 
Contra  non  valentem  agere  nulla  cur- 

rit  praescriptio  ....  810 

Conrentio    privatorum    non    potest 

publico  juri  derogar^-  (W.  301). 
Copulatio  verborum  indicat  accepta- 

tionem  in  eodem  sensu    .        .        .  53'5 
Corporalis  injuria  non  recipit  aestima- 

tionem  de  futuro      ....  254 
Cuicunque  aliquis  quid  concedit,  con- 

cedere  videtur  et  id  sine  quo   res 

ipsa  esse  non  potuit        .        .        .  436 
Cuilibet  in  sufi  arte  perito  est  creden- 

dum 837 

Cei  licet  quod  majus  non  debet  quod 

minus  est  non  licere        .         .  165 

Cujus  est  dare  ejus  est  disponere  410,  413 

414 
Cujua  est  instituere  ejus  est  abrogare  785 
Cujus  est  solum,  ejus   est  usque  ad 

caelum         ....        349,  351 
CulpS  caret,  qui  seit,  sed  probibere 

non  potest  (D.  60. 17.  50.) 
Culpa  est  immiscere  se  rei  ad  se  non 

pertinenti  (D.  50.  17.  36). 
Cum  duo  inter  se  pugnantia  reperi- 

nntur     in     testamento,    ultimum, 

ratum  est 618 

Cam    in    testamento     ambigue    aut 

etiam  perperam   scriptum  est  be- 

nigne  interpretari  et  secundum  id 

quod  credibile  est  cogitatum  cre- 

dendum  est 506 

Cum  par  delictum  est  duorum,  semper 

oneratur  petitor  et  melior  habetur 

possessoris  causa     ....  644 
Cum  principalis  causa  non  consistit, 

ne  ea  quidem  quae  sequuntur,  locum 

habent  (D.  50.  17.  139.  J  1). 
Curia  parliamenti  suis  propriis  legibus 

subsistit  (4  Inst.  50)        .        .        .     83 
Cursus  curiae  est  lex  curiae        .    126,  138 


Damnum  sine  injuria  esse  potest  (H. 

13). 
Debile  fundamentum  fallit  opus  169,  171 
Debita  sequuntur  personam  dcbitoris 

(H.  13). 
Debitor  non  praesumitur  donare  (H. 

13). 
Debitorumpactionibus  creditorum  pe- 

titio  nee  toUi  nee  minui  potest        .  633 
Debitum   et  contractus    sunt  nuUius 

loci  (a)  (7  Rep.  61). 
Defleiente  uno  non  potest  esse  haeres 

(6.  77). 
De  fide  et  officio  judicis  non  recipitur 

quaestio,   sed  de    scientia  sive  sit 

error  juris  sive  facti  .  .  .83 
De  gratia  speciali,  certS,  scientia,  et 

mero  motu,  talis  clausula  non  valet 

in  his  in  quibus  praesummitur  prin- 

cipem  esse  ignorantum  (1  Rep.  53) 

Delegata  potcstas  non  potest  dele- 

gari 755 

Delegatus  debitor  est  odiosus  in  lege 

(2BulBtr.  148). 
Delegatus  non  potest  delegare      756,  758 
De  minimis  non  curat  lex,  123  (n.  ».), 
134,  137,  138,  373  (n.) 
De  non  apparentibus,  et  non  existen- 

tibus,  eadem  est  ratio  .  154,  157 
Derivativa  potcstas  non  potest  esse 

major  primitiva  (W.  36). 
Deus   solus  liaeredem    facere  potest, 

non  bomo 457 

Dier  dominicus  non  est  juridicus  .  31 
Discretio   est    discernere   per    legem 

quod  sit  justum  .  .  .  .81 
Diviuatio,  non  interpretatio  est,  quae 

omnib  recedit  a  litera  (Bac.  Max. 

reg.3). 
Dolo  facit  qui  petit  quod  redditurus 

est 310 

Dolo  malo  pactum  se  non  servaturum  657 
Dolosus  versatur  in  generalibus  .  364 
Dolus  circuitu  non  purgatur  .  .  210 
Dominium  non  potest  esse  in  pendenti 

(H.  39). 
Domus  sua  cuique  est  tutissimum  re- 

fugium 384 

Donari   videtur,  quod  nullo  jure  co- 

gente  conceditur  (D  50.  17.  83). 
Dona  clandestina  sunt  semper  suspi- 

ciosa  ....        361,  264 

Donatio  non  praesumitur  ( Jenk.  Cent. 

109). 
Donatio  perflcitur  possessione  accipi- 

entis  (Jenk.  Cent.  109). 
Duo  non  possunt  in  solido  unam  rem 

possidere 415 

Eadem  mens  prfesumitur  regis  qufc  est 
juris,  et  quae  esse  debet,  praesertiin 
in  dubiis 53 

Ea  quiu  raro  accidunt,  non  temere  in 
agendis  negotiis  computautur  (D. 
50.  17.  64). 

Ea  quae  commendandi  causa  in  vendi- 

(o)  See  the  Note  to  Mostyn  v.  Fahrigas,  1 
Smith  L.  C,  4tli  ed.,  S28  ;  Story,  Coufl.  Laws, 
tit.  "  Contracts.^' 
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tionibus  dicimtur  si  palam  appare- 
ant  venditorem  non  obligant  .  703 

Ecclesia  eeclesise  decimas  solvere  non 

debet  (Cro.  El.  479). 
Ecclesia  meliorari  *ion  deteriorari  po- 
test (a). 
Ejus  est  interpretari  eujus  est  condere  141 
Ejus  nulla  culpa  est  cuiparere  necesse 

"sit 13  (n.) 

Eodem  modo  quo  quid  constituitur, 
eodem  modo  disiolvitur — distruitur 
(6  Rep.  53.)  ' 

Es  antecedentibus  et  consequentibus 

fit  optima  interpretatio   .        .        .  513 
Exceptio  probat  regulam  (11  Eep.41) 

(6). 
Excusataut  extenuat  delictum  in  capi- 
talibus  quod  non  oberatur  idem  in 

civillbus 391 

Ex  dolo  malo  non  oritur  actio       369,  655 

663 
Exeoutio  juris  non  babet  injuriam  134, 126 
Ex  facto  jus  oritur  .  .  .  .99 
Exmaleflcio  non  oritur  contractus  660 
Ex  multitudine   signorum  coUigitur 

identitas  vera  ....  569 

Ex  nuda  submissione  non  oritur  actio 

(G.  143). 
Ex  nudo  pacto  ron  oritur  actio      669,  750 
Ex  pacto  illicito  non  oritur  actio        .  666 
Expedit  reipublicee  ne  su&  re  quis  male 

utntur 338 

Expressa  nocent,  non   expressa  non 

nocent  (D.  50.  17.  195). 
Expressio  eorum    quae  tacitfe  insunt 

nihil  operatur      .        .        596,  598,  677 

Expressio  unius  est  exclusio  alterius  581, 

583,  593,  593,  598 

Expressum  facit  cessare  taciturn  541,  581, 

585,  587,  594,  595 

Extra  territorium  jus  dicenti  impune 

non  paretur 98 

Ex  turpi  causa  non  oritur  actio    656,  658 

Factum  a,  judice,  quod  ad  oflicium 

ejus  non  pertinetratumnon  est  (D. 

50.  17.  170),         ...  89  (a.) 

Falsa  demonstratio  non  nocet       563,  567 
Falsa   demonstratione    legatum  non 

perimi 575 

Falsus  in  uno  falsus  in  omnibus  (c) 
Favorabiliores  rei  potlus,  quam  ao- 

tores,  babentnr  ....  639 
Fictio    legis    iniqufe  operatur  alicui 

damnum  vel  injuriam  .  .  .  133 
Fieri  don  debet,  factum  valet  .  .  450 
Fortior     est     custodia    legis    quam 

hominis  (3  Rol.  Kep.  335). 

(a)  Avg.  A.-e.  V.  OholmUy,  2  Eden,  313. 

ih)  "  Every  exception  that  can  be  accounted  for 
is  so  much  a  confirmation  of  the  rule,  that  it  has 
bocome  a  maxim,  exceptio probat  regulam,^^  per 
Lord  Kenyon,  0.  J.,  3  T.  R.  722.  See  also,  Id. 
.16;  4  T.  E.  793;  1  East,  647,  n. ;  per  Lord  Camp- 
bell, C.  J.,  4  E.  &  B.  832 :  vol.  82  E.  C.  L.  E. 

yc)  This  maxim  may  properly  be  applied  in 
those  cases  only  where  a  witness  speaks  to  a  fact 
with  reference  to  which  lie  canliot  be  presumed 
liable  to  mistake  ;  see  per  Story,  J.,  The  Santis- 
sinia  Trinidad,  7  Wheaton  (U.  S.)  K.  338,  339. 


Fortior  et  potentior    est   dispositio 

legis  quam  hominis    .        .        633,  ■  623 
Fractionem  diei  non  reeipit  lex  (L. 

573). 
Frater  fratri  uterino  non  succedet  in 

haereditate  paternS  .        .        .  471 

Fraus  est  celare  fraudem  (1  "Vern. 

340). 
Frausiiest  odiosa  et  non  prsesnmenda 

(Cro.  Car.  550). 
Frequentia  acttis  multum  operatur  (4 

Rep.  78)  (W.  193). 
Frustra  fit  per  plura,  quod  fieri  potest 

per  pauciora  ( Jenk.  Cent.  68)  ( W. 

177)  (G  161). 
Frustra  legis  auxilium  quajrit  qui  in 

legem  eommittit      ....  355 
Prastra  petis  quod  statim  alteri  red- 

dere  cogeris  (Jenk.  Cent.  250)        .  310 
Frustra  probatur  quod  probatum  non 

relevat  (H.  50). 
Furiosi  nulla  voluntas  est  .        .  383 

FurioBus  absentis  loco  est  (D.  50. 17. 

134,  (SI). 
Furiosus  «olo  furore  punitur      .        .    14 
Furtum  non  est  ubi  initium  habet  de- 

tentionis  per  dominum  rei  (3  Inst. 

107). 
Gehebale,  nihil  certi  implicat   (W. 

184). 
Generalia  specialibus  non  derogant 

(Jenk.  Cent.  130). 
Generalia  verba  sunt  generaliter  intel- 

ligenda 577 

Generalibus   specialia   derogant    (H. 

51). 
Generalis  clausula  non  porrigiturad 

ea  quae  antea  specialiter  sunt  eom- 

prehensa  (8  Rep.  154). 
Generalis  regula  generaliter  estintel- 

ligenda  (6  Rep.  65). 

Habemus  optimum  testem  confiten- 

tem  reum  (Fost.  Cr.  L.  S43)  (d). 
Haeredi  magia  parcendum  est  (D.  31. 

1.  47). 
Hsereditas  nihil  alind  est,  quam  suc- 

cessio  in  universum  jus,  quod  de- 

functus  habuerit  (D.  50.  17.  63). 
Hasreditas  nunquam  ascendit     .        .  469 
Hseres  est  aut  jure  proprietatis  aut 

jure  representationis  (3  Rep.  40). 
Hseres    est   nomen   juris,  filius-  est 

nomen  naturae  (Bac.  M.  reg.  11) . 
Haeres  legitimus  est  quem  nuptiae  de- 

monstrant 457 

Id  certum  est  quod  eertum  reddi  po- 
test   556 

(d)  In  the  various  treatises  upon  the  law  of 
evidence  will  be  found  remarlis  as  to  the  weight 
which  should  be  attaclied  to  the  confession  of 
a  party.  Eespecting  the  above  maxim.  Lord 
Stowell  has  observed,  that,  "  What  is  taken  pro 
confesto  is  taken  as  indubitable  truth.  The  plea 
of  guilty  by  the  party  accused  shuts  out  all 
further  inquiry.  Jlabem"S  conjitentem  num  is 
demonstration,  unless  indirect  mutives  can  be 
assigned  to  it."  Mortimer  v.  Mortimer ,  2  Hag, 
316. 
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laeni  est  non  esse  et  non  apparere    .  157 

Id,  quod  nostrum  est,  sine  facto 
nostro  ad  alium  transferri  non 
potest  (a)  (D.  50.  17.  11). 

Id  possnmus  quod  de  jure  poesumus 
(G.  183). 

Ignorantia  eorum  quae  quis.scire  tene- 
tur  nou  exousat        .        !        .        .  245 

Ignorantia  facti  excusat;  ignorantia 
juris  non  excusat        .        .        331,  341 

Ignorantia  juris,  quod  quisque  scire 
tenetur,  neminem  excusat       .        .  233 

Imperitia  culpse  adnumeratur  (D.  50. 
17.  133). 

Impossibilium  nulla  obligatio  est      .  328 

Impotentia  excusat  legem    .        223,  330 

In  sequali  jure  melior  est  conditio  pos- 
sidentis  638 

In  ambigua  voce  legis  ea  potius  ac- 
cipienda  est  siguificatio  quae  vitio 
caret,  prsesertim  cum  etiam  voluntas 
legis  ex  hoe  coUigi  possit       .        .  513 

In  ambiguis  orationibus  maxime  sen- 
teutia  spectanda  est  ejus,  qui  eas 
protulisset 506 

In  AngliU  non  est  interregnum  .     49 

In  cafiu  extremse  necessitatis  omnia 
sunt  communia         .        .        .     (3  n.) 

Incaute  factum  pro  non  facto  habetnr 
(D.  38.  4.1). 

Inceita  pro  nullis  habentur  (G.  191). 

Incivile  est,  nisi  totS  sententiS  in- 
spects, de  aliqua  parte  judieare  (G. 
194). 

In  consimili  casu,  consimile  debet  esse 
remedium  (6.  195). 

In  eontractis  tacitfe  insunt  quse  sunt 
moris  et  consuetudinis    .        .        .  759 

In  eonventionibus  eontrahentium  vo- 
luntas potius  quam  verba  speotari 
plaeuit 491 

In  criminalibus  sufficit  generalis  ma- 
litia  intentionis  cum  facto  paris 
grades -  391 

Index  animi  sermo      ....  555 

In  disjunctivis,  sufficit  alteram  par- 
tem esse  veram        ....  537 

In  eo,  quod  plus  sit,  semper  inest  et 
minus  (D.  50.  17.  110). 

In  favorem  vitae  libertatis  et  inno- 
centiae  omnia  prsesumuntur  (L. 
135). 

In  fictione  juris  semper  aequitas  existit 

130,  133 

In  judicio  nou  creditur  nisi  juratis 
(Cro.  Car.  64). 

Injure,  non  remota  eausa,  sedproxima 
spectatur    .        .        194  (n.),  303,  310 

Injuria  non  prfesumitur  (Co.  Litt.  233.  b.) 

Injm-ia  non  excusat  injuriam  347,  343,  349 
Id  majore   summa  continetur  minor 

(5  Rep.  115). 
In   maleficiis  voluntas  spectatur  non 
exitus 293 

In  odium  spoliatorie  omnia  prajsum- 

nntur 843 

In  omnibus  poenalibus  judieiis  et 
setati  et  imprudentiae  succurritur      282 

{a)  see  this  maxim  under  a  somewhat  differettt 
form,  postf  p.  415.     * 


In  omnibus  quidem,  maxime  tamen 

in  jure,  sequitas  spectanda  sit  (D. 

50.  17.  90). 
In  posualibus  causis  beuignius  inter- 

pretandum  est  (D.  50. 17. 155.  jj  1). 
In  pari  causS  possessor  potior  liaberi 

debet 639 

In  pari  delicto  potior  est  conditio  de- 

fendentis      .        .        265, 645, 653,  655 
In  pari  delicto  po.tior  est  conditio  pos- 

sidenUs 265 

In  pree^ntiS  majoris  cessat  potentia 

minorifi        ....        106,  107 
In  Btipulationibus  cum  qnaritur  quid 

actum  sit  verba  contra  stipulatorem 

interpretanda  sunt  ....  534 
Intentio  cseca  mala  (2  Bulstr.  179). 
Intentio  inservire  debet  legibus  non 

leges  intentioni  (Co.  Litt.  314.  b). 
Interest  reipublicae  ne  maleficia  re- 

maueant  impunita  ( Jenk.  Cent.  31) . 

(W.  140). 
Interest  reipublicae  ut  sit  fluis  litium 

298,  308 
Interest  reipublicse  suprema  hominum 

testamenta  rata  haberi   (Co.  Litt. 

336.  b). 
Interpretare  et  concordare  leges  legi- 
bus est  optimuB  interpretandi  modus 

(8  Rep.  169). 
In  testamentis  plenius  voluntates  tes- 

tantium  interpretantur    .        .        .  507 
In  testamentis  plenius  testatoris  in- 

tentionem  scrutamur       .        .        .  494 
In  toto  et  pars  continetur  (D.  50. 17. 

113). 
Invito  bencficium  non  datur         625  (n.) 
Ita  semper  flat  relatio  ut  valeat  dis- 

positio  (6  Rep.  76). 

JuDioroM  a  non  sno  judice  datum  nul- 

lius  est  momenti      .        .        .        .90 
Judicium   redditur  in  invitum  (Co. 

Litt.  248.  b). 
Judicis  est  judieare  secundum  allegata 

et  probata  (H.  73). 
Judicis  est  jus  dicere  non  dar6  (L. 

43). 
Jura  eodem  modp  destituuntur  quo 

constituuntur  ....  785 

Jura  sanguinis  nullo  jure  civili  dirimi 

possunt 474 

Jure    naturae    aequum    est  neminem 

cum  alterius  detrimento  et  injuria 
■  fieri  locupletiorem  (D.  50. 17.  306). 
Jus    accrescendi    inter     mercatores 

locum  Hon  babet  pro  beneflcio  eom- 

mercii 406 

Jus  dicere  et  non  jus  dare  .  .  .  140 
Jus  ex  injuria  non  oritur  .  .  663  (n.) 
Jus  respicit  asquitatem  .  .  .  143 
Jus   superveniens    auctori    accrescit 

successori  (H.  76). 

Leges  posteriores  priores  contrarias 
abrogant         .        .        .        .        26,  38 

Le  salut  du  peuple  est  la  supreme  loi  2  (n.) 

Les  lois  ne  se  cbargent  de  punir  que 
les  actions  extiSrieures     .        .        .  379 

Lex  aliquando  sequitur  aequitatem  (3 
Wils.  119). 
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Lex  Anglise  sine  parliamento  mntari 

non  potest  (3  Inst.  619). 
Lex   beneflcialis  rei  consimili  reme- 

dium  praestat  (2  Inst.  689). 
Lex    citius    tolerare  vult    privatum 

damnnm    quam  p-ablicum  malum 

(Co.  Litt.153). 
Lex    neminem    cogit    ad    vana    sen 

inutilia ^^1 

Lex  neminem  cogit  ostendere  quod 

neseire  prsesumitur  (L.  669) . 
Lex  nil  frastra  faeit    ....  331 
Lex  non  eogit  adimpossibilia     .  333,  335 
Lex  non  favet  votis  delieatorem  (9 

Rep.  58  a). 
Lex  non  requirit  verifieari  qnod  ap- 

paret  curioe  (9  Kep.  54). 
Lex  plus  laudatur  quando  ratione  pro- 

batur  ...,.•■  151 
Lex  posterior  derogat  priori  .  .  37 
Lex  rejieit  superflua,  pugnantia,  in- 

eongrua  (Jenk.  Cent.  133, 140, 176). 
Lex  respicit  sequitatem  (a). 
Lex  semper  dabit  remedium      .       _.  181 
Lex  semper  intendit  quod  convenit 

rationi  (Co.  Litt.  78.  b). 
Lex  spectat  naturae  ordinem      .        .  331 
Licet  dispositio   de  interesse  futuro 

sit  inutilis,  tamen  potest  fieri  decla- 
ration prsecedens  quae  sortiatur-ef- 

fectum,  interveniente  novo  actu  .  440 
Lieita  bene  miscentur,  formula  nisi 

juris  obstet  (Bac.  Max.  rcg.  34)  (S). 
Linea  recta  semper  praefertur  trans- 

versali 471 

Majus  dignum  trahit  ad  se  minus  dig- 

num  .  .  .  .  -  V  .  165  (n). 
Mala  grammatica  non  vitiat  chartam  613 
Maledicta    expositio   quae   corrumpit 

textum 555 

Malitia  supplet  aetatem      .        .        .  284 
Mains  usus  est  abolendus  .        .        .  837 
Mandata  lieita  strietam  recipiunt  in- 
terpretationem  sed  illicita  latam  et 
extensam  (Bac.  Max.  reg.  16)  (c). 
Mandatarius    terminos    sibi    positos 
transgredi  non  potest  (Jenk.  Cent. 
53). 
Matrimoniadebentesselibera(H.  86). 

(a)  See  (ea:  gr.)  Neves  v.  Burrage,  14  Q.  B.  504, 
511-612  :  vol.  68  E.  C.  L.  E. 

{&)  "The  law,"  says  Lord  Bacon,  "giveth  that 
favour  to  laivful  acts,  that,  although  they  be  ex- 
ecuted by  several  authorities,  yet  the  whole  act 
is  good  ;■'  if.  therefore,  tenant  for  life  and  remain- 
der-man join  in  granting  a  rent,  "this  is  one 
solid  rent  out  of  both  their  estates,  and  no  double 
rent,  or  rent  by  confirmation:''  Bac.  Max.,  reg. 
24 ;  and  if  tenant  for  life  and  reversioner  join  in 
a  lease  for  life  reserving  rent,  this  shall  enure  to 
the  tenant  for  life  only  during  his  life,  and  after- 
wards to  the  reversioner.  See  1  Crabb,  Real 
Prop.,  179. 

(c)  A  principal  is  civilly  liable  for  those  acts 
only  which  are  strictly  within  the  scope  of  the 
agent's  authority,  post,  p.  1^)9.  But  if  a  man 
incite  another  to  do  an  unlawful  act,  he  shall 
not,  in  the  language  of  Lord  Bacon,  "  excuse 
himself  by  circumstances  not  pursued;"  as  if  he 
command  his  servant  to  rob  I.  D.  on  Shooter's 
Hill,  and  he  doth  it  on  Gad's  Hill ;  or  to  kill 
him  by  poison,  and  he  doth  it  ]>y  violence  :  Bac. 
Max.  reg.  16. 


Meliorem  eonditionem  suam  facere 

potest    minor,   deteriorem    nequa- 

quam  (Co.  Litt.  337.  b). 
Melior  est  conditio  defendeutis  .  639,  b4,i 
Melior  est  conditio  possidentis  et  rei 

quamactoris  (4  Inst.  180).     .        .  639 
Misera  est  servitus,  ubi  jus  est  vagum 

aut  incertum' 14j 

Mobilia  seqmintur  personam      .        .  463 
Modus  de  non  decimando  non  yalet 

(L.  427). 
Modus   et  conventio  yincunt  legem 

615,  617,  619 
Modus  legem  dat  donationi  -  .  .  411 
Mnlta    concednntur    per    obliquum 

quae   non   conceduntnr   de   directo 

(6  Kep.  47).         , 
Multa  in  jure  communi,  contra  ratio- 

nem    disputandi,     pro     communi 

utilitate  introducta  sunt  ■.        .  150 

Natttkale  est  quidlibet  dissoM  eo 

modo  quo  ligatur     ....  785 
Necessitas  induoit  privilegium  quoad 

jura  privata         .        .        .        .  10,  17 
Necessitas  publiea  major  est  quam 

privata IS 

Necessitas  quod  cogit,  defendit         .     13 
Nemo  agit  in  seipsum        .        .    201  (n) . 
Nemo  contra  factum  suum  venire  po- 
test (2  Inst.  66). 
Nemo  dat  qui  non  habet  (Jenk.  Cent. 

250). 
Nemo  debet  bis  puniri  pro  uno  delicto 

(Kep.  43).  313 

Nemo  debet  bis  vexari,  si  constat  curiae 

quod  sit  pro  unS  et  eadem  causa    .  394- 
Nemo   debet  esse   judex  in  propria 

causi Ill 

Nemo  debet  locupletari  ex  alterius  in- 

commodo  (Jenk.  Cent.  4). 
Nemo  de  domo  sua  extrahi  potest  384  (n) . 
Nemo  ejusdem  tenementi  simul  potest 

esse  baeres  et   dominus  (1  Reeve, 

Hist.  Eng.  L.  106). 
Nemo  est  baeres  viventis    .        .        .  463 
Nemo   ex  alterius  facto   praegravari 

debet  (Seel  Poth..,  by  Evans,  133). 
Nemo   ex  proprio   dolo   conBequitur 

actionem 370 

Nemo  ex  suo  delicto-  meliorem-  suam 

eonditionem  facere  potest  (D.  50. 

17.134.  <i  1). 
NemO'  in   propria  causS   testis   esse 

debet  (1  Bla.  443;  3  Id.  370). 
Nemo  patriam  in  qua  natus  est  exuere 

nee  ligeantiae  debitum  ejurare  possit    73 
Nemo  plus  juris  in  alium  transferree 

potest  quam  ipse  habet  .     416,  419 

Nemo  potest  contra  recordnm  yerifl- 

care  per  patriam  (3  Inst.  380). 
Nemo    potest    esse    simul   actor   et 

judex 118 

Nemo  potest  es^e  tenens  et  dominus 

(Glib.  Ten.  143). 
Nemo  potest  mutare  consilium  suum 

in  alterius  injuriam        .        .         .33 
Nemo   pvaesumitur   alienam  posteri- 

tatem  suae  praetulisse  (W.  285). 
Nemo  punitur  pro  alieuo  delicto  (W. 

336). 
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Nemo  sibi  esse  judex  Yel  suis  jus 

dieere  debet Ill 

Nemo  tenetur  ad  impossibile  (Jenk. 

Cent.  7) 834 

Nemo  tenetur  divinare  (4  Eep.  38).. 
Nemo  tenetur  seipsum  acousare         .  871 
Nihil  aliud  potest  rex  quim  quod  de 

jure  potest  (11  Rep.  74). 
Nihil  eonsensui  tarn  eontrarium  est 

qnam  vis  atque  metus  (D.  50. 17. 

116). 
Nihil  in  lege  intolerabllius  est  eandem 

rem  diverso  jure  censeri  (4  Rep. 

93  a). 
Nihil  perfectum  est  dum  aliquid  restat 

agendum  (9  Eep.  9  b). 
Nihil  prsescribitur  nisi  quod  posside- 

tur  (5B.  &  Aid.  377). 
Nihil  quod  est  inconveniens  est  licitum 

174,  338 
Nihil    tam   conveniens    est    natural! 

ffiquitati  quam  unumquodque  dis- 

solvl  eb  ligamine  quo  ligatum  est  .  785 
Nihil    tam    naturale    est,    qnam    eo 

genere  quidque  dissolvere,  quo  eol- 

ligatum  est :   ideo  verborum  obli- 

gatio  verbis  toUitur,  nndi  consensUB 

obligatio  contrario  consensu  dissol- 

vitur 794 

Nil  consensu!   tam  eontrarium    est 

qnam  vis  atque  metus  .  .  364  (n). 
Nil  facit  error  nominis  cum  de  cor- 

pore  constat   > 565 

Nil  tam  conveniens  est  naturali  sequi- 

tati  quam  voluntatem  domini  vol- 

entis  rem  suam  in  alium  transferre 

ratum  haberi  (I.  3. 1.  40). 
Nimia  subtilitas  in  jure  reprobatur,  et 

talis  certitudo  certitudinem  confun- 

dit 145,  175 

Non  accipi  debent  verba  in  demon- 

strationem  falsam  qnaj  competunt 

in  limitationem  veram  .  .  .  573 
Non  aliter  a  significatione  verborum 

recedi  oportet  quam  cum  manifes- 

tum  est  aliud  sensisse  testatorem  .  506 
Non  dat  qui  non  habet  .  .  .  417 
Non  debeo  melioris  eonditionis  esse, 

quam  auctor  mens,  a  quo  jus  in  me 

transit  (D.  50.  17.  175.  ()  1). 
Non  debet  adduci  exceptio  ejus  rei 

cujus  petitur  dissolutio  .  .  .  157 
Non  debet  alter!  per  alteram  iniqua 

conditio  inferr!  (D.  50.  17.  74). 
Non  debet  cui  plus  licet,  quod  minus 

est,  non  licere  ....  165 

Non  dubitatur  ets!  speoialiter  venditor 

evictionem  non  promiserit  re  evicts 

ex.empto  competere  actionem  .  690 
Non  deoipitur  qui  scit  se  decip!  (5 

Rep.  6). 
Non  est  novum  ut  priores  leges  ad 

posteriores  trahantur  .  .  .37 
Nrai  ex  opinionibns  singulorum  Bed_ 

ex  communi  usu  nomina  exaudiri 
.   debent  (D.  33.  10.  7.  ^  3). 
Non  impedit  clausula  derogatoria  quo 

minus  ab  eadem  potestate'res  dis- 

solvantur  a  qua  constituuntur        .    37 
Non  In  tabulis  est  jus  (10  East,  60). 
■Non- jus  Bed  sfeisina  facit  stipitem466j  468 


Non  omnium  quse  a  majoribus  nostris 

constituta  sunt  ratio  redd!  potest   .  149 
Non  possessor!  incumbit  necessitas 
■    proband!  possessiones  ad  se  perti- 

nere         ......  639 

Non  potest  adduci  exceptio  ejusdem 

re!  cujus  petitur  dissolutio  .  .  157 
Non  potest  probar!  quod  probatum 

non  relevat  (a). 
Non  potest  rex  gratiam  facere  cum 

injuria  et  damno  aliorum  .  .  60 
Non  potest  videri    dessisse   habere, 

qui  nunquam  habuit   (D.   50.  17. 

308). 
Non  quod  dictum  est,  sed  quod  factum 

est,  inspicitur  (Co.  Litt.  36.  a)  (6). 
Non   Solent    quae   abundant,    vitiare 

scripturas  ....  559  (n). 
Non  videntur  qui  errant  consentire^  .  340 
Non  videtur  consensum  retinuiese  si 

quis  ex  prsescripto  miuantis  aliquid 

immutavit 354 

Non  videtur  quisqnam  id  capere,  quod 

ei  necesse  est  alii  restituere  (D.  50. 

17.  51). 
Noscitur  a  sociis         ....  583 
Nova  constitutlo,  futuris  formam  im- 

ponere  debet,  non  prseteritis     .     33,  36 
Novatio  non  preesumitur  (H.  109). 
Novum  judicium  non  dat  novum  jus 

sed  declarat    antiquum    (10    Rep. 

42). 
Nuda  pactio  obligationem  non  parit  .  670 
Nudum  pactum  est  ubi  nulla  subest 

causa  praeter  conventionem ;  sed  ubi 

subest  causa,  fit  obligatio,  et  parit 

actionem  ....  669,  670 
Nudum  pactum   ex  quo  non  oritur 

actio -  676 

Nul  prendra  advantage  de  son  tort  de- 
mesne       265 

Nulla  pactione  efllci  potest  ut  dolus 

praestetur        .        .        .118  (n).,  638 
Nullum  simile  est  idem  (G.  467)  (c). 
Nullum  tempus  occurrit  regi      .        .     68 
Nullus  commodum  capere  potest  de 

injuria  sua  propria  .        .        .  355 

Nullus  videtur  dolo  facere  qui  suo 

jure  utitur 184 

Nunquam  crescit  ex  post  facto  praete- 

riti  delicti  sestimatio        .        .        .41 

Omne  crimen  ebrietas  et  incendit  et 

detegit 16,  17 

Omne  jus  aut  consensus  fecit,  aut  ne- 
cessitas constituit,  aut  firraavit  con- 
suetude     617 

Omne  majus  continet  in  se  minus  .  163 
Omne  quod  solo  inaedificatursolo  cedit  355 
Omne  testamentum  morte   consum- 

matum  est 445 

Omnes  licentiam  habere  his  quse  pro 
se  indulta  sunt  renuneiare      .        .  635 

(d)  See  A.-0.  V.  Hitchcock,  1  Exch.  M,  92,  102. 

(6)  Cited,  Wliite  v.  Trustees  uf  Bniish  Mu- 
seum, 6  Bing.  319 :  vol.  19  E.  C.  L.  R.  ;  Jlott  v. 
Qenge,  3  Curt.  176.  ^     , .,,  „ 

ic)  Cited  2  Bla.  21st  ed.  Com.  162  ;  Co.  Litt.  3. 
a.  ;  Argument,  1  M.  k  S.  172 ;  pel'  BuUer.  3  J., 
T.  R.  664.  See,  per  Knight  Bvuce,  L.  J.,  Boyse 
V.  Bossborough,  3  De  G.,  M.  &  G.  S<6. 
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Omnia  prsesnmiintur  contra  spoilato- 

rem 843 

Omnia  prfBsnmnntur  legitime  facta 

donee  probetur  in  contrarium  .  853> 
Omnia  prsesumunturritfeet  solenniter 

esse  acta  donee  probetur  in  contra- 

rinm 157,849 

Omnia  praesumuntnr  rit6  et  solenniter 

esse  acta 847 

Omnia  quae  jure  contrahuntur,  contra- 

rio  jure  pereunt  (D.  50.  17. 100). 
Omnia  quse  sunt  nxoris  sunt  ipsius 

viri  (Co.  Litt.  113.  a). 
Omnis  innovatio  plus  novitate  pertur- 

bat  quam  ntilitate  prodest  .  .  139 
Omnis    ratihabitio    retrotrahitur    et 

mandato  priori  fcquiparatur  .  680,  775 
Omnium  contributione  sarciatur  quod 

pro  omnibus   datum  est  (4  Bing. 

121). 
Optima  est  legis  interpres  consuetudo  835 
Optima  est  lex  quae  minimum  relin- 

quit  arbitrio  judicis,  optimns  judex 

qui  minimum  sibi  .  .  .  .81 
Optimns  interpres  rerum  usus  551, 585, 823 
Optimns  legis  interpres  consuetudo  .  611 
Ordine  plaeitandi  servato  servatur  et 

jus 177 

Origine  propria  neminem  posse  volun- 

tate  sua  eximi  manifestum  est        .    74 


Pacta  conventa  quae  neqne  contra 
leges  neque  dolo  male  inita  sunt 
omni  modo  observanda  sunt  .        .  624 

Pacta  dant  legem  contractui  (H.  118). 

Pacta  qua3  contra  leges  constitution- 
esque  vel  contra  bonos  mores  flunt, 
nullam  vim  habere,  indubitati  juris 
est 620 

Pacta  qu93  turpem  causam  continent 
non  sunt  observanda       .        .        .  658 

Pactis  privatorum  juri  publico  non 
derogatur 631 

Par  in  parem  imperium  non  babet. 
(Jenk.  Cent.  174). 

Partus  sequitur  ventrem.  .        .    457  (n.) 

Pater  est  quem  nuptiae  demonstrant  .  458 

Perpetua  lex  'est  nullam  legem  huma- 
nam  ao  positivam  perpetuam  esse 
et  clausula  quae  abrogationem  ex-, 
cludit  ab  initio  non  valet        .        .    27 

Persona  conjuncta  sequiparatur  inter- 
esse  proprio 474 

Possessio  fratris  de  feodo  simplici 
facit  sororem  esse  hieredem   .        .  473 

Fotestas  suprema  seipsam  dissolvere 
potest,  ligare  non  potest.  (Bac. 
Max..reg.  19). 

Potior  est  conditio  defendentis  .        .  664 

Potior  est  conditio  possidentis      301  (n.) 

Prsesentia  corporis  toUit  errorem  no- 
minis  ;  et  Veritas  nominis  tollit 
errorem  demonstrationis         .        .  568 

Prsesumptio  violenta  valet  in  lege 
(Jenk.  Cent.  56). 

Prior  tempore  potior  jure  .        .    317,  320 

Privatis  pactionibus  non  dubium  est 
non  Isedi  jus  cseterorum  .        .        .  632 

Privatorum  conventio  juri  publico 
non  derogat 620 


Privatum  incommodum  publico  bono 

pensatur 6 

Privilegium  contra  rempublicam  non 

valet 17 

Probandi  necessitas  incumbit  illi  qui 

agit  (L  2.  30.4). 
Protectio  trahit  snbjectionem,  et  sub- 

jectio  protectionem         .        .        .75 

QtrANDO  abest  provisio  partis,  adest 

provisio  legis  (cited  13  C.  B.  960). 
Quando  aliquid  mandatur,  mandatur 

et  omne  per  quod  pervenitur  ad 

illud 431 

Quando  aliquid  probibetur,  prohibe- 

tur  et  omne  per  quod  devenitur  ad 

illud 432 

Quando  duo  jure  in  una  persona  con- 

currunt  sequum  est  ac  si  essent  in 

diversis  .        .        .        .        .  472 

Quando  jus  domini  regis  et  subditi 

concurrunt  jus  regis  prseferri  debet    66 
Quando  lex  est  specialis  ratio  antem 

generalis  generaliter  lex  est  intelli- 

genda  (2  Inst.  83i. 
Quando    plus  fit    quam  fieri   debet, 

videtur  etiam  illud  fieri  quod  faci- 
endum est 166 

Quando  res  non  valet  ut  ago,  valeat 

quantum  valere  potest    .        .        .  483 
Qufe  ab  initio  inutilis  fuit  institutio, 

ex  post   facto    convalescere    non 

potestCD.  50.17.  210).' 
Quae  accessionem  locum  obtinent  ex- 

tingunntur    cum    principales    res 

peremptae  fuerint    ....  438 
Quae  dubitationis  toUendas  causft  con- 

tractibus  inferuntur,  jus  commune 

non  laedunt  (D.  50. 17.  81). 
Quae  in  curia  regis  acta  sunt  ritfe  agi 

praesumuntur  (3  Bulstr.  43). 
Quae  in  testamento  ita  sunt  scripta, 

ut    intelligi  non  possint,  perinde 

sunt  ac  si  scripta  non  essent  (D. 

50. 17.  73.  §  3). 
Quae  legi  commnni  derogant  strict^ 

interpretantur  '(Jenk.  Cent.  39). 
Quaelibet  concessio  fortissime  contra 

donatorem  interpretanda  est  (Co. 

Litt.  183.  a). 
Quse  non  valeant  singula  jnncta  ju- 

vant 533 

Qui  alterius  jure  ntitnr  eodem  jure 

uti  debet 421 

Quicquid  demonstratse    rei    additur 

satis  demonstratae  frustra  est  .  563 

Quicquid  plantatur   solo  solo  cedit,   319 
364,  356,  374,  383 
Quicquid  solvitur,  solvitur  secundum 

modum  solventis  ;  quicquid  recipi- 

tur,   recipitur    secuiidum    modum 

recipientis 737 

Qui  cum  alio  contrahit,  vel|  est,  vel 

debet  esse  non  ignarus  conditionis 

ejus  (D.  50.  17.  19;. 
Qui  doit  inheriter  al  pSre  doit  inberi- 

ter  al  fltz 459 

Qui  ex  damnato  coitu  nascuutur  inter 

liberos  non  eomputentur         .        ,  460 
Qui  facit  per  alium  facit  per  se  734,  743, 

747,  760 
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Qui  hseret  in  literfi  haerct  in  cortice      611 
Qui  in  jus  dominiumve  altevius  suo- 

cedit  jure  ejus  uti  debet  .  430,  425 
Qui  jure  suo  xititur  neminem  Isedit  337 
Qui  jussu  judicis  aliquod  fecerit  non 

videtur    dolo    malo    feeisse,   quia 

parere  necesse  est  ...     89 

Quilibet  potest  renunciare  juri  pro  so 

introducto  .        .        .        634,  629 

Qui  non  lialoet  in  sere  luat  in  corpore 

(2  Inst.  173). 
Qui    non    proliibet    quod    prohibere 

potest   assentire    videtur   (2  Inst. 

305)  (a). 
Qui  peccat  ebrius  luat  sobrius    .        .    16 
Qui  per  alium  facit  per  seipsum  facere 

videtur 734 

Qui  prior  est  tempore,  potior  est  jure 

316,  318,  331,  335 
Qui  rationem   in   omnibus    quserunt 

rationem  subvertuut  .  .  .  149 
Qui  sentit  commodum  sentire  debet 

et  onus  .        630,  631,  635,  636,  638 

Qui  tacit  consentire  videtur  133,  705 

Qui  vult  decipi  deeipiatur     .        703  (n.) 
Quod  a  quoquo    poense   nomine  ex- 

actum  est  id  eidem  restituere  nemo 

cogitur  (D.  50.  17.  46). 
Quod  ab  initio  non   valet  in  tractu 

temporis  non  convalescit  166,  171  (n.) 
Quod  sediflcatur  in  area  legatS  cedit 

legato 377 

Quod  approbo  non  reprobo        .        .  636 
Quod  contra  lesjem  fit  pro  infeeto  ha- 

betur  (G.  405). 
Quod  contra  rationem  juris  receptum 

est,  non  est  producendum  ad  con- 

sequentia  (D.  50. 17.  141)  (A). 
Quod  dubitas  ne  feceris  .        394  (n.) 

Quod  fieri    debet  facile  prsesumitur 

(H.  153). 
Quod  fieri  non  debet  factum  valet      .  171 
Quod  initio  vitiosum  est  non  potest 

tractu  temporis    convalescere    (D. 

50.  17.  39) 167 

Quod   meum  est  sine  facto  meo  vel 

defectu    meo   amitti  vel  in   alium 

trausferri  non  potest  .  .  .  415 
Quod  non  apparet  non  est  .        .  155 

Quod  non  babet  prineipium  non  habet 

finem 169, 170 

Quod  nullius  est,  est  domini  regis         317 
Quod  nullius  est  id  ratione  naturali 

occupanti  conceditur  .  .  .  316 
Quod  remedio  destituitur  ipsS  re  valet 

si  culpa  absit 197 

Quod  semel  aut  bis  existit  prjetereunt 

legislatorei  ....'.  45 
Quod  semel  meum  est  amplius  meum 

esse  non  potest  .        .        415  (n.) 

Quod  sub  certa  forma  concessum  vel 

reservatum   est    non    trahitur  ad- 
valorem  vel  compensationem  .  414 
Quod  subintelligitur  non  deest  (2  Ld. 

Eaym.  832). 

(a)  CUed  per  Parke,  B.,  Morgan  v.  Thomas,  8 
Exch.  304. 

(b)  See  LnuisviUe  JR.  C.  v.  Litson,  2  Howard, 
(U.  S.)  E.  S23. 


Quod  vero  contj'a  rationem  juris  re- 
ceptum est,  non  est  producendum 
ad  cousequentias     ....  150 

Quodque  dissolvitur  eodem  ligamine 
quo  ligatur 788 

Quotiens  dubia  interpretatio  libertatis 
est,  secuudum  libertatem  respon- 
dendum est  (D.  50.  17.  30). 

Quotiens  idem  scrmo  duas  sententias 
exprirait:  ea  potissimura  exoipiii- 
tur,  quiB  rei  geuerendae  aptior  est 
(D.  50.  17.  07). 

Quoties  in  stipulatlonibm  ambigua 
oratio  est,  commodissimum  est  id 
accipi  quo  res  de  quft  agitur  in  tuto 
sit  (D.  41.  1.  80,  and  50.  16.  219). 

Quoties  in  va'bis  nulla  est  ambiguitas, 
ibi  niiUa  expositio  contra  verba 
fienda  est 551 

Quum  principalis  causa  non  consistit 
ne  ea  quidem  quae  sequuntur  locum 
habent 438 

Ratihabitio  mandato  comparatur     .  776 
Re' editur  aplacitis  juris  potius  quam 

injuria;  et  delicta  maneant  impunita  9 
Regula  est,  juris  quidem  ignorantiam 

cuique  nocere,  facti  vero  ignoran- 
tiam non  nocere      ....  333 
Remoto   impedimento    emergit  actio 

(W.  20). 
Kes  accessoria  sequitur  rem  principa- 

lem 433 

Res  inter  alios  acta  alteri  nocere  non 

debet 857 

Se  judicata  pro  veritate  accipitur  295,  300, 

849 
Res  majis  valeat  quam  pereat  .  .  570 
Resoluto  jure  concedentis  resolvitur 

jus  concessum  ....  417 
Res  perit  suo  domino  .        .        .217 

Respondeat  superior    .         .         .59,  759 
Rex  non  debet  esse  sub  homine  sed 

sub  Deo  et  lege  .  .  .  46,  111 
Rex  non  potest  fallere  nee  falli  (G. 

438). 
Rex  non  potest  peocare       .        .        .51 
Rex  nonquam  moritur        .        .        .49 
Roy  n'est  lie  per  ascun  statute,  si  il  ne 

BOit  expressement  nosm6         .        .    69 

Salcs  populi  suprema  lex    1,  9,  175,  338 
Scienlia  utrinque  par    pares   contra- 

hentes  facit  .  .  694,  710  (n.) 
Scribere  est  agere  .        .        380,  870 

Secundum    naturam    est,   commoda 

cuj  usque    rei    eum    sequi,     quern 

sequuntur  incommoda  (D.  50.  17. 

10). 
Seisina  facit  stipitem     .        .        467,  469 
Semper  in  obscuris,  quod  minimum 

est  sequimur       .        .        .        613  (n.) 
Semper  prsesumitur  pro  rejante  (e). 
Semper  speeialia  generalibus  in  sunt 

(D.  50.  17.  147). 

(ol  See  Eeff  v.  Millia,  10  CI  &  Fin.  S3t  (cited 
post),  where  this  ipaxim  was  applied  ;  pei"  Lord 
Campbell,  C.  J.,  Vansey  v.  Rickardson,  3  E.  & 
B.  723  :  vol.  77  E.  C.  L.  R. 
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Sententia  contra  matrimonium  nun- 
quam  transit  in  rem  judicatam  (7 
Kep.  43). 

Sententia  interloeutoria  rcTOcari  po- 
test deflnitiva  non  potest  (Bae. 
Mas.  reg.  30). 

Sie  utere  tuo  ut  alienum  non  lasdas 
206  (u.),  346,  337,  333, 336,  340,  348,  353 

f  implex  commendatio  non  obligat    .  700 

Siquidem  in  nomine,  cognomine,  pr^- 
nomine  legatarii  testator  erravevit, 
cum  de  personS  constat  nihilominus 
Ya.etlegatum  ....  574 

Si  quid  unlversitati  debetur  singnlus 
non  debetur  nee  quod  debet  uni>  er- 
sitas  singuli  debent  (D.  3.  4.  7. 
1(a). 

Sive  tota  res  evincatur,  sive  pars, 
habet  regressum  emptor  in  vendi- 
torem        ......  690 

Socii  mei  socius,  meussocius  non  est 
(D.  50. 17.  47). 

Solutio  pretii  emptionis  loco  habetur 
(Jenk.  Cent.  56). 

SDoliatuB  debet  ante  omnia  restitui 
(3  Inst.  714)  (6). 

Stabit  preesumptio  donee  probetur  in 
contrarium 853 

Statutum  aiflrraativum  non  derogat 
ommuni  leti  (Jenk.  Cent.  34). 

Sublato  principali  toUitur  adjunctum 

169  (n.) 

Summa  ratio  est  quae  pro  religione 
facit 18 

Fummum  jus,  summa  injuria  (Hob. 
135)  (G.  464). 

Surplusagium  non  nocet    .        .        .  559 

Talis  interpretatio  semper  flenda  est, 

ut    evitetur    absurdam    et    incon- 

veniens,  et  ne  judicium  sit  illuso- 

rium  (1  Rep.  53). 

Tenor  est  qui  legem  dat  feudo   .        .  410 

Traditio  loqui  facit  chartam  (5  Hep. 

1)  (c). 
Transit  in  rem  judicatam   .        .        .  298 
Transit  terra  cum  onere      .        .  437,  630 

Ubi  aliquid  conceditur,  coneeditur  et 
id  sine  quo  res  ipsa  esse  non  potest  439 

Ubi  cessat  remedium  ordiuarium  ibi 
decurritur  ad  extraordinarium  et 
nunquam  decurritur  ad  extraordi- 
narium ubi  valet  ordinarium  (G. 
491). 

Ubi  damna  dantur,  victus  victori  in 

(a)  Sue  1  Bla.  Com.  21st  ed.  4S4. 

(6)  fee  4  Bla.  Com.  363 ;  Uorwoad  v.  Smith,  2 
T.  B.  763,  2l8t  ed. 

(e)  See,  as  to  tMs  maxim,  per  Bayley,  J., 
Styles  T.  Wardle,  4  B.  &  C.  911 :  vol,  10  E.  C.  L. 
E. ;  per  Patteson,  Z.,  Browne  y.  Burton,  17  L. 
J..  Q.  B.,  60;  citing  Clayton's  ease,  5  Rep.  1,  and 
recognizing  Steele  v.  Mart,  4  B.  &  C.  272,  279 ; 
vol.  10  E.  C,  L.  E. ;  See,  also,  Shaw  v.  Kay,  1 
Exch.  412  ;  per  Jervis,  C.  J.,  Davis  v.  Jones  17  C. 
B.  634 :  vol.  84  E.  C.  L.  R.  ;  Oumberlege  v.  Law- 
son,  1  C.  B.,  N.  S.  709,  720:  vol.  S7  E.  C.  L.  K. 


expensis  eondemnari  debet  (2  Inst. 

389)  id). 
Ubi  eadem  ratio  ibi  Idem  jus      .        .  145 
Ubi  jus  ibi  remedium      .        136, 180,  191 
Ubi  nulla  subest  causa  propter  con- 

ventionem 673 

Ubi  nullum  matrimonium   ibi  nulla 

dos  (Co.  Litt.  33). 
Ubi  verba  conjuncta  non  sunt  suiflcit 

alterutrum  esse  factum  (D.  50.  17. 

110.  (i  3). 
Ultima  voluntas  testatoris  est  perim- 

plenda  secundum  veram  intentio- 

nem  suam        .        ...        .        .  505 

Unumquodque  dissolvitur  eodem  liga- 

mine  quo  ligatur  ....  793 
Usucapio   constituta    est  ut    aliquis 

litium  flnis  eeset  .  .  .  801  (n.) 
Utile  per  inutile  non  vitiatur  .  .  559 
Uxor  non  est  sui  juris  sed  sub  potes- 

tate  viri  (3  Inst.  lOS). 


Vani  timores  sunt  sestimandi  qui  non 

cadunt    in    constantem    viruin    (7 

Eep.  37). 
Vani  timoris  j.U6ta  excusatio  non  est 

256  (n.) 
Verba  nccipiendasunt  secundum  sub- 

jectam  materiem  (6  Rep.  62). 
Verba  chartarum  fortius  accipiuntur 

contra  proferentem      .        72  (n.), 
Verba   cum  eEfeetu    accipienda   sunt 

(Bac.  Max.  leg.  3). 
Verba    generalia    restringuntur    ad 

babilitatem  rei  vel  personam 
Verba  illata  inesse  videntur        .  600, 
Verba  ita  sunt   intelligenda   ut    res 

magis  valeat    quam  pereat   (Bae. 

Max.  reg.  3). 
Verba    posteriora     propter    certitu- 

dinem  addita  ad  priora  quae  certl- 

tudine  indigent  sunt  referenda 
Verba  relata  hoe  maxime  operautur 

per    referentiam  ut  in   eis    inesse 

videntur        ....      599, 
Veritas  nominis  tollit  errorem  demon- 

stratiouis 

Vicarius  non  habet  vicarium 
Vigilantibus  et  non  dormiuntibus  jura 

subveniunt    .        .        62,  309, 694, 
Volenti  non  fit  injuria  125,  245,  246, 


539 


575 
603 


531 


Voluntas  donatoris,  in   charta  doni 

sui  manifesto  expressa,  observitur 

(Co.  Litt.  21.  a). 
Voluntas  facit   quod    in   testamento 

scriptum  valeat  (D.  30.  1.  13.  j*  3). 
Voluntas  reputatur  pro  facto 
Voluntas  testatoris   est  ambulatoria 

usque  ad  extremum  vitse    exitum 

(4  Eep.  61  b). 
Vox     emissa    volat — litera     scripta 

manet 


601 

571 
755 

790 
348, 
349 


280 


594 


{d)  3  Bla.  Com.  21st  ed.  399  ;  cited  per  Tindal, 
C.  J.,  1  Bing.  N.  C,  522 :  vol.  27  E.  C.  L.  R  This 
maxim  Is  taken  from  the  Komau  law,  see  C.  3.  1. 
13.  §  6. 
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LEGAL   MAXIMS. 


CHAPTEE  I. 

§  I. — EULES  FOUNDED   OJT  PUBLIC  POLICY. 

The  Maxims  contained  in  this  section  are  of  such  universal 
application,  and  result  so  directly  and  manifestly  from  motives 
of  public  policy  and  the  simple  and  fundamental  principles  on 
which  the  social  relations  depend,  that  it  has  been  thought  better 
to  place  them  first  in  this  Collection,  as  being,  in  some  measure, 
introductory  to  those  more  precise  and  technical  rules  Avhich 
embody  the  elementary  doctrines  of  English  law,  and  are  con- 
tinually recurring  to  the  notice  of  practitioners  in  our  Courts  of 
Justice. 


Salus  Populi  supeejia  Lex. 

(Bacon  Max.,  reg.  13.) 
Tliat  regard  be  had  to  i/te  public  welfare,  is  tlie  Jiighesi  law. 

There  is  an  implied  assent  on  the  part  of  every  member  of 
society,  that  his  own  individual  welfare  shall,  in  cases  of  neces- 
sity, yield  to  that  of  the  community' ;  and  that  *his  pro- 
perty,  liberty,  and  life  shall,  under  certain  circumstances,      "-^ 
be  placed  in  jeopardy  or  even  sacrificed  for  the  public  good.* 

•  See  Bla.  Com,  21st  ed.  138,  139. 

^  Alibi  dixlmus  res  subditorum  sub  eminenti  dominio  esse  civitatis,  ita  ut 
civitas,  aut  qui  civitatis  vice  fungitur,  lis  rebus  uti,  easque  etlam  perdere  et 
alienare  possit,  nontantum  ex  summa  necessitate,  quse  privatis  quoque  jus  ali- 
quod  in  allena  concedit,  sed  ob  publlcam  utilitatem,  cui  privatas  cedere  illl  Ipsi 
voluisse  censendi  sunt  qui  in  civilem  coetum  colerunt.  Grotius  de  Jure  Belli  et 
Pac.  Bk.  3,  c.  30,  s.  7  §  1. — Le  Salut  du  peuple  est  la  supreme  loi.  Mont.  Esp. 
des  Lois,  L.  XXVII.  Ch..  23.  In  casu  extremae  necessitatis  omnia  sunt  com- 
munia.    1  Hale,  P.  C.  54. 
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2  beoom's  legal  maxims. 

"There  are,"  sajs  Buller,  J./  "many  cases  inwhicli  individuals 
sustain  an  injury  for  whicli  the  law  gives  no  action ;  as,  where 
private  houses  are  pulled  down,  or  bulwarks  raised  on  private 
property,  for  the  preservation  and  defence  of  the  kingdom  against 
the  king's  enemies."  Commentators  on  the  civil  law,  indeed, 
have  said^,  that,  in  such  cases,  those  who  suffer  have  a  right 
to  resort  to  the  public  for  satisfaction ;  but  no  one  ever  thought 
that  our  own  common  law  gave  an  action  against  the  individual 
who  piiUed  down  the  house  or  raised  the  bulwark.^  On  the 
same  principle,  viz.:  that  a  man  may  justify  committing  a  private 
injury  for  the  public  good,  the  pulling  down  of  a  house  when 
necessary,  in  order  to  arrest  the  progress  of  a  fire,  is  permitted 
by  the  law.^ 

Likewise,  in  less  stringent  emergencies,  the  maxim  is,  that  a 
private  mischief  shall  be  endured,  rather  than  a  public  incon- 
i-^„  venience ;°  and,  therefore,  if  a  highway  be  *out  of  repair 
^  -'  and  impassable,  a  passenger  may  lawfully  go  over  the 
adjoining  land,  since  it  is  for  the  public  good  that  there  should 
be,  at  all  times,  free  passage  along  thoroughfares  for  subjects  of 
the  realm.'  And  in  American  Courts  it  has  been  held''  that  if  a 
traveller  in  a  highway  by  unexpected  and  unforseen  occur- 
rences, such  as  a  sudden  flood  or  heavy  drifts  of  snow,  is  so 
obstructed  that  he  cannot  reach  his  destination  without  passing 
over  the  adjacent  lands,  he  is  privileged  so  to  do.  "  To  hold  a 
party  guilty  of  a  trespass,  for  passing  over  another's  land,  under 
the  pressure  of  such  a  necessity,  would  be  pushing  individual 
rights  of  property  to  an  unreasonable  extent,  and  giving  them 

'  Per  Buller,  J.,  Plate  Glass  Co.  v.  Meredith,  4  T.  R.  797  ;  West  River  Bridge 
Co.  V.  Dix,  6  Howard  (U.  S.)  R.  545 ;  Mitcliell  v.  Harmony,  13  Howard  (U. 
S.)  R.  115 ;  Noy,  Max.,  9tli  ed.,  36 ;  Dyer,  60  b.  ;  13  Rep.  13,  13. 

2  See  PuflF.  de  Jure  Nat.  Bk.  8,  c.  5,  s.  7  ;  Grotius  de  Jure  Bell,  et  Pack.  Bk. 
3,  c.  20,  s.  7,  §  3. 

'  Per  Buller,  J.,  4  T.  R.  797. 

"  Noy,  Max.,  9tli  ed.,  86 ;  13  Rep.  13  ;  Dyer,  88  b.  ;.  Plowd.  823 ;  Finch's 
Law,  39  ;  Russell  v.  The  Mayor  of  New  York,  3  Denio  (U.  S.)  R.  461,  474. 

5  Absor  v.  French,  2  Show.  38.  Per  Pollock,  C.  B.,  A.  G.  v.  Briant,  15  M. 
&  "W.  185  ;  2  Kent,  Com.,  7th  Ed.,  390. 

"  Per  Lord  Mansfield,  C.  J.,  Taylor  v.  Whitehead,  Dougl.  749  ;  per  Lord 
EUenborough,  C.  J.,  BuUard  v.  Harrison,  4  M.  &  S.  393  ;  1  Wms.  Saund.,  6th 
ed.,  322,  c,  (3)  ;  2  Bla.  Com.,  31st  ed.,  36  ;  Robertson  y.  Gantlett,  16  M.  &  W. 
396  (a. )    Secus  of  a  private  right  of  way.  lb. 

^  Campbell  v.  Race,  7  Gushing  (TJ.  S.)  R.  408. 
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a  protection  beyond  that  which  finds  a  sanction  in  the  rules  of 
law.  The  temporary  and  unavoidable  use  of  private  property 
under  the  circumstances  supposed  must  be  regarded  as  one  of 
those  incidental  burdens  to  which  all  property  in  a  civilized 
community  is  subject."  "  Highways,"  says  Lord  Mansfield,  C.  J., 
in  Taylor  v.  Whitehead,^  "  are  for  the  public  service,  and  if  the 
usual  track  is  impassable,  it  is  for  the  general  good  that  people 
should  be  entitled  to  pass  in  another  line." 

In  the  instances  above  put  an  interference  with  private  pro- 
perty is  obviously  dictated  and  justified  summd  necessitate,  by  the 
immediate  urgency  of  the  occasion,  and  a  due  regard  to  the  pub- 
lic safety  or  convenience.  The  general  maxim  under  considera- 
tion, however,  likewise  ^applies  to  cases  of  more  ordinary 
occurrence,  in  which  the  Legislature,  ob  puhlicam  utilitatem,  '-  ^ 
disturbs  the  possession  or  restricts  the  enjoyment  of  the  property 
of  individuals ;  very  stringent  provisions  being  sometimes  enacted 
"for  purposes  of  general  public  good,  involving  great  restrictions 
upon  particular  classes  of  men."^ 

"  The  great  end,"  it  has  been  observed,^  "  for  which  men  en- 
tered into  society  was  to  secure  their  property.  That  right  is 
preserved  sacred  and  incommunicable^  in  all  instances,  where  it 
has  not  been  taken  away  or  abridged  by  some  public  law  for  the 
good  of  the  whole.  The  cases  where  this  right  of  property  is  set 
aside  by  positive  law  are  various.  Distresses,  executions,  forfei- 
tures, taxes,"  &c.,  are  all  of  this  description,  wherein  every  man, 
by  common  consent,  gives  up  that  right  for  the  sake  of  justice 
and  the  general  good." 

It  is,  however,  a  rule  of  law,  which  has  been  designated  as  a 
"  legal  axiom,"  requiring  no  authority  to  be  cited  in  support  of 
it,  that  "  no  pecuniary  burden  can  be  imposed  upon  the  subjects 
of  this  country  by  whatever  name  it  may  be  called,  whether  tax, 
due,  rate,°  or  toll,  except  upon  clear  and  distinct  legal  authority, 
established  by  those  who  seek  to  impose  the  burden."' 

'  2  Dougl.  745,  749. 

2  Per  Alderson,  B.,  A.  G.  v.  Lockwood,  9  M.  &  W.  401. 

3  Per  Lord  Camden,  Eiitick  v  Carrington,  19  How.  St.  Tr.  10G6. 

■•  i.  e.,  not  to  be  made  the  common  right  of  property  of  more  than  one. — John- 
son, Diet.,  by  Todd,  ad  verb. 
5  See  the  People  v  Mayor  of  Brooklyn,  4  Comstock  (U.  S.)  R.  419. 
5  As  to  sewerage  rates,  see  Judgm.  Taylor  v.  Loft,  8  Exch.,278. 
7  Per  Wilde,  C.  J.,  Gosling  v.  Veley,  13  Q.  B.  407.     "  The  law  of  England 
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In  the  familiar  instance,  likewise,  of  an  Act  of  Parliament, 
r.  *for  promoting  some  specific  object  or  undertaking  of 
*-  -'  public  utility,  as  a  turnpike,  navigation,  canal,  railway,  or 
paving  Act,  the  Legislature  will  not  scruple  to  interfere  with  pri- 
vate property,  and  will  even  compel  the  owner  of  land  to  alienate 
his  possessions  on  receiving  a  reasonable  price  and  compensation' 
for  so  doing;  but  such  an  arbitrary  exercise  of  power^  is  indulged 
with  caution ;  the  true  principle  applicable  to  all  such  cases  being, 
that  the  private  interest  of  the  individual  is  never  to  be  sacrificed 
to  a  greater  extent  than  is  necessary  to  secure  a  public  object  of 
adequate  importance*  The  Courts,  therefore,  will  not  so  construe 
an  Act  of  Parliament  as  to  deprive  persons  of  their  estates  and 
transfer  them  to  other  parties  without  compensation,  in  the  ab- 
sence of  any  manifest  or  obvious  reason  of  policy  for  thus  doing, 
unless  they  are  so  fettered  by  the  express  words  of  the  statute  as 
to  be  unable  to  extricate  themselves,  for  they  will  not  suppose 
that  the  Legislature  had  such  an  intention.*  *And,  as  was 
observed  in  a  recent  case,  where  large  powers  are  entrusted 
to  a  company  to  carry  their  works  through  a  great  ext&nt  of 
country  without  the  consent  of  the  owners  and  occupiers  of  land 
through  which  they  are  to  pass,  it  is  reasonable  and  just,  that  any 
injury  to  property  which  can  be  shown  to  arise  from  the  prosecti- 

is  most  careful  to  protect  the  subject  from  tlie  imposition  of  any  tax,  except  it 
be  founded  upon  and  supported  by  clear  and  distinct  lawful  authority."  Per 
Martin,  B.,  Gosling  v.  Veley,  4  Ho.  L.  C.  737.  Per  Lord  Truro,  Id.  781. 
"The  law  requires  clear  demonstration  that  a  tax  is  lawfully  imposed." 
Judgm.,  Burder  v.  Veley,  13  A.  &  E.  347.  "  It  is  a  well  settled  rule  of  law  that 
every  charge  upon  the  subject  must  be  imposed  by  clear  and  unambiguous  lan- 
guage." Per  Bayley,  J.,  Denn  v.  Diamond,  4  B.  &  C.  345. 

'  In  the  case  of  an  action  brought  to  obtain  compensation  by  a  person  whose 
land  has  been  taken  possession  of  by  the  Crown  or  by  any  private  individual, 
the  items  recoverable  will  be  : — 1.  The  value  of  the  land  ;  2.  The  consequen- 
tial injury ;  3.  The  expense  to  which  the  complainant  has  been  put  in  main- 
taining his  action.     Per  Pollock,  C.  B.,  Re  Laws,  1  Exch.  447. 

2  See  per  Lord  Eldon,  C,  1  My.  &  K.  163.  Judgment,  Tawney  v.  The  Lynn 
and  Ely  R.  C.  16  L.  J.  (Chan.,)  383  ;  Webb  v  Manchester  and  Leeds  R.  C.  4 
My.  &  Cr.  lip. 

3 1  Bla.  Com.,  31st  ed.,  139.  See  judgment,  Simpson  v.  Lord  Howdcn,  1 
Keen,  598,  599  ;  Lister  v.  Lobley,  7  A.  &  E.  134. 

■i  See  per  Lord  Abinger,  C.  B.,  Stracey  v.  Nelson,  12  M.  &  W.  540,  541  ;  per 
Alderson  B.,  Doe  d.  Hutchinson  v.  Manchester  and  Rossendale  R.  C,  14  M.  & 
W.  694;  Anon.,^Loftt,  443;  R.  v.  Croke,  Cowp.  29;  Clarence  R.  C.  v.  Great 
North  of  England  R.  C.  4  Q.  B.  46. 
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tion  of  those  works  sliould  be  fairly  compensated  to  the  party 
sustaining  it,^  and  likewise  it  is  required  that  the  authority  given 
should  be  strictly  pursued  and  executed.^ 

■  In  -accordance  with  the  maxim  under  notice,  it  was  held,  that 
where  the  commissioners  appointed  by  a  paving  Act  occasioned 
damage  to  an  individual,  without  any  excess  of  jurisdiction  on 
their  part,  neither  the  commissioners  nor  the  paviors  acting  under 
them  were  liable  to  an  action,  the  statute  under  which  the  com- 
missioners acted  not  giving  them  power  to  award  satisfaction  to 
the  individuals  who  happened  to  suffer ;  and  it  was  observed,  that 
some  individuals  suffer  an  inconvenience  under  all  such  Acts  of 
Parliament,  but  the  interests  of  individuals  must  give  way  to  the 
accommodation  of  the  public' — privatum  incommodum  publico  bono 
^pensatur}  And  "where  authority  is  given  by  the  Legis-  |-^„-. 
lature  to  do  an  act,  parties  injured  by  the  doing  of  it  have 
no  legal  remedy,  but  should  appeal  to  the  Legislature.'" 

We  shall  hereafter  have  occasion  to  consider  minutely  the 
general  principles  applicable  for  interpreting  statutes  passed  with 
a  view  to  the  carrying  out  of  undertakings  calculated  to  interfere 
with  private  property.  "We  may,  however,  observe,  in  connection 
with  our  present  subject,  that  the  extraordinary  powers  with 
which  railway  and  other  similar  companies  are  invested  by  the 
Legislature,  are  given  to  them  "in  consideration  of  a  benefit 
which,  notwithstanding  all  other  sacrifices,  is,  on  the  whole,  hoped 
to  be  obtained  by  the  public ;"  and  that,  since  the  public  interest 
is  to  protect  the  private  rights  of  all  individuals,  and  to  save 
them  from  liabilities  beyond  those  which  the  powers  given  b}- 

'  Judgment,  Reg.  v.  The  Eastern  Counties  R.  C.  3  Q.  B.  359 ;  Blakemore  v. 
Glamorganshire  Canal  Co.  1  Jlylne  &  K.  162,  and  3  Cr.  M.  &  R.  133,  141  ; 
York  and  North  Midland  R.  C.  v.  Reg.  1  E.  &  B.  858 ;  S.  C.  (in  Q.  B.)  Id. 
178,  203-4,  338,  246 ;  Great  Western  R.  C.  v.  Reg.  Id.  874,  353 ;  Reg.  v. 
Lancashire  and  Yorkshire  R.  C.  1  E.  &  B.  328. 

2  See  Taylor  v.  Clemson,  3  Q.  B.  978, 1031 ;  S.  C.  11  CI.  &  F.  610  ;  per  Lord 
Mansfield,  C.  J.,  R.  v.  Croke,  1  Cowp.  26 ;  Ostler  v.  Cooke,  13  Q.  B.  143. 

3  Plate  Glass  Co.  v.  Meredith,  4  T.  R.  794,  and  Boulton  v.  Crowther,  2  B.  & 
C.  703  ;  cited  per  Williams,  J.,  Pilgrim  v.  Southampton  and  D«rchester  R.  C. 
7  C.  B.  238 ;  Wilson  v.  Mayor  of  New  York,  1  Denio  (U.  S.)  R.  595,  598  ; 
Gibbs  V.  Trustees  of  the  Liverpool  Docks,  1  H.  &  N.  439.  See  Sutton  t.  Clarke, 
6  Taunt.  29 ;  Alston  v.  Scales,  9  Bing.  3. 

»  Jenk.  Cent.  85. 

5  See  per  Wilde,  C.  J.,  7  C.  B.  326 ;  Mayor  of  Liverpool  v.  Chorley  Water- 
works Co.  2  De  G.  M.  &  G.  852,  860. 
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such  Acts  necessarily  occasion,  they  must  always  be  carefully 
looked  to,  and  must  not  be  extended  further  than  the  Legislature 
has  provided  or  than  is  necessarily  and  properly  required  for  the 
purposes  which  it  has  sanctioned.^  It  is,  moreover,  important  to 
notice  the  distinction  which  exists  between  public  and  private 
Acts  of  Parliament,  with  reference  to  the  obligations  which  they 
impose.  "Where  an  Act  of  Parliament,  in  express  terms,  or  by 
necessary  implication,  empowers  an  individual  or  individuals  to 
take  or  interfere  with  the  property  or  rights  of  another,  and,  upon 
a  sound  construction  of  the  Act,  it  appears  to  the  Court  that  such 
i-^„     was  the  *intention  of  the  Legislature — in  such  cases  it  may 

-'  well  be  the  duty  of  the  Court,  whose  province  it  is  to  de- 
clare, and  not  to  make  the  law,  to  give  effect  to  the  decrees  of  the 
Legislature  so  expressed.  But,  where  an  Act  of  Parliament 
merely  enables  an  individual  or  individuals  to  treat  with  pro- 
perty of  his  or  their  own,  for  their  own  benefit,  and  does  not,  in 
terms,  or  by  necessary  implication,  empower  him  or  them  to  take 
or  interfere  with  the  property  or  rights  of  others,  questions  of  a 
very  different  character  arise ;"  and  here  the.  distinction  above 
mentioned  becomes  material,  for  public  Acts,  it  is  said  in  the 
books,  bind  all  the  Queen's  subjects  ;  but  of  private  Acts  of  Par- 
liament, meaning  thereby  not  merely  private  estate  Acts,  but 
local  and  personal,^  as  opposed  to  general  public  Acts,  "  it  is  said, 
that  they  do  not  bind  strangers,  unless  by  express  words  or  ne- 
cessary implication  the  intention  of  the  Legislature  to  affect  the 
rights  of  strangers  is  apparent  in  the  Act,  and  whether  an  Act  is 
public  or  private,  does  not  depend  upon  any  technical  considera- 
tions (such  as  having  a  clause  or  declaration,  that  the  Act  shall 
be  deemed  a  public  Act),  but  upon  the  nature  and  s^^bstance  of 
the  case."^ 

On  the  other  hand,  where  a  statute  authorizes  the  stopping  up 
and  diverting  of  a  highway,  and  thus  interferes  with  the  rights  of 
the  public  with  a  view  to  promoting  the  convenience  of  an  indi- 
vidual, such  provisions  as  the  Act  contains,  framed  for  ensuring 
compensation  to  the  public,  must  receive  a  liberal  construction. 

'  Per  Lord  Langdale,  M.  R.,  Colman  v  Eastern  Counties  R.  0.  10  Beav.  14. 

2  See  Cook  v.  Gent,  12  M.  &  "W.  234 ;  Shepherd  v.  Sharp,  1  H.  &  N.  115 ; 
Dwarris  on  Statutes,  2nd  ed.,  463. 

'  Per  Wigram,  V.  C,  Dawson  v.  Paver,  5  Hare,  434  (citing  Barrington's 
case,  8  Rep.  138,  a,  and  Lucy  v.  Levington,  1  Ventr.  175.) 
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"  The  rights  of  the  public  and  the  convenience  of  the  individual 
*constantly  come  into  opposition;"  in  such  cases  "there  ^.^q 
may  be  sometimes  vexatious  opposition  on  the  one  hand, 
but  there  may  be  also  on  the  other  very  earnest  pursuit  of  indi- 
vidual advantage,  regardless  of  the  rights  and  convenience  of  the 
public.  Full  effect,  therefore,  ought  to  be  given  to  provisions  by 
which,  while  due  concession  is  made  to  the  individual,  proper 
protection  is  also  afforded  to  the  public.'" 

From  the  principle  under  consideration,  and  from  the  very 
nature  of  the  social  compact  on  which  all  municipal  law  is 
founded,  and  under  which  every  man,  when  he  enters  into 
society,  gives  up  a  part  of  his  natural  freedom,  result  those  laws 
which,  in  certain  cases,  authorise  the  infliction  of  penalties,  the 
privation  of  liberty,  and  even  the  destruction  of  life,  with  a  view 
to  the  future  prevention  of  crime,  and  to  insuring  the  safety  and 
well-being  of  the  public ;  penal  laws,  however,  and  especially 
such  as  impose  capital  punishment,  must  evidently  be  restrained 
within  the  narrowest  limits  which  may  be  deemed  by  the  Legis- 
lature compatible  with  the  above  objects,  and  should  be  inter- 
preted by  the  Judges,  and  administered  by  the  Executive,  in  a 
mild  and  liberal  spirit.  A  maxim  is,  indeed,  laid  down  by  Lord 
Bacon,  which  will  at  first  sight  appear  inconsistent  with  these 
remarks ;  for  he  observes,  that  the  law  will  dispense  with  what 
he  designates  as  the  " placita  juris,"  "rather  than  crimes  and 
wrongs  should  be  unpunished,  quia  salus  populi  suprema  lex,"  and 
"  salus  populi,  is  contained  in  the  repressing  offences  by  panish- 
ment,"  and,  therefore,  receditur  a  placitis  juris  potius  quam  injurise 
et  delida  maneant  impuniici,?  This  maxim  must,  at  the  present 
May,  be  understood  to  apply  to  those  cases  only  in  which  p^,„-, 
the  Judges  are  invested  with  a  discretionary  power  to  per-  -' 

mit  such  amendments  to  be  made,  ex.  gr.,  in  an  indictment, — as 
may  prevent  justice  from  being  defeated  by  mere  verbal  inaccu- 
racies, or  by  a  non-observance  of  certain  legal  technicalities  f  and 
a  distinction  must,  therefore,  still  be  remarked  between  the 
"placita"  and  the  "  regulse"  juris,  inasmuch  as  the  law  will  rather 
suffer  a  particular  offence  to  escape  without  punishment,  than 
permit  a  violation  of  its  fixed  and  positive  rules.^ 

'  Eeg.  v.  Newmarket  B.  C.  15  Q.  B.  703,  713. 

2  Bac.  Max.  reg.  13.  »  See  14  &  15  Vict.  c.  100,  ss.  1,  34. 

■■  Bac.  Max.  reg.  13.     The  doctrine  of  our  law  as  to  avoiding  contracts  on  tiie 
ground  tliat  tliey  are  opposed  to  public  policy,  will  hereafter  be  considered. 
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Nbcessitas  inducit  Peivilegium  quoad  Juea  privata. 

(Bac  Max.,  reg.  5.) 

With  respect  to  pi-imte  rights,  necessiti/  privileges  a  person  acting  under  its  in- 
fluence. 

As  a  general  rule,  the  law  charges  no  man  with  default  where 
the  act  done  is  compulsory,  and  not  voluntary,  and  where  there 
is  not  a  consent  and  election  on  his  part ;  and,  therefore,  if  either 
there  be  an  impossibility  for  a  man  to  do  otherwise,  or  so  great  a 
perturbation  of  the  judgment  and  reason  as  in  presumption  of 
law  man's  nature  cannot  overcome,  such  necessity  carries  a  privi- 
lege in  itself.' 

Necessity,  as  contemplated  in  the  above  rule,  may  be  considered 
under  three  different  heads : — 1.  Necessity  of  self-preservation ; 
2.  Of  obedience ;  3.  Necessity  resulting  from  the  Act  of  God  or 
of  a  stranger.^ 

rii.-,-,-,  *1-  Where  two  persons,  being'"  shipwrecked,  have  got 
'-  -'on  the  same  plank,  but  finding  it  not  able  to  save  them_ 
both,  one  of  them  thrusts  the  other  from  it,  and  he  is  drowned ; 
this  homicide  is  excusable  through  unavoidable  necessity,  and 
upon  the  great  universal  principle  of  self-preservation,  which 
prompts  every  man  to  save  his  own  life  in  preference  to  that  of 
another,  where  one  of  them  must  inevitably  perish.^  So,  if  a 
ferryman  overload  his  boat  with  merchandise,  a  passenger  may, 
in  case  of  necessity,  throw  overboard  the  goods  to  save  his  own 
life,  and  the  lives  of  his  fellow-passengers.^  Tor  the  same  reason, 
where  one  man  attacks  another,  and  the  latter,  without  fighting, 
flies,  and,  after  retreating  as  far  as  he  safely  can,  until  no  other 
means  of  escape  remain  to  him,  then  turns  round  and  kills  his 
assailant,  this  homicide  is  excusable  as  being  committed  in  self- 
defence  ;  the  distinction  between  this  kind  of  homicide  and  man- 
slaiighter  being,  that  here  the  slayer  could  not  otherwise  escape 
although  he  would, — in  manslaughter  he  would  not  escape  if  he 
could.^  The  same  rule  extends  to  the  principal  civil  and  natural 
relations  of  life ;  therefore,  master  and  servant,  parent  and  child, 
husband  and  wife,  killing  an  assailant  in  the  necessary  defence  of 

'  Bac.  Max.,  reg.  5,  cited  arg.  1  T.  R.  82 ;  Jent.  Cent.  380. 

2  Bac.  Max.,  reg.  5 ;  Noy,  Max.,  9th  ed.,  33. 

-■'  Bac.  Max.,  reg.  5  ;  4  Bla.  Com.,  31st  ed.,  186. 

"  Mouse's  case,  13  Rep.  68.  s  .^j-dj,  q^  pj  ^q^;^  g^    508. 
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eacli  other  respectively,  are  excused,  the  act  of  the  relation  assist- 
ing being  construed  the  same  as  the  act  of  the  party  himself 

It  should,  however,  be  observed,  that,  as  the  excuse  of  self- 
defence  is  founded  on  necessity,  it  can  in  no  case  extend  beyond 
the  actual  continuance  of  that  necessity  by  which  alone  it  is  war- 
ranted ;  for,  if  a  person  assaulted  *does  hot  fall  upon  the  |-^.  _, 
aggressor  till  the  affray  is  over,  or  until  the  latter  is  run- 
ning away,  this -is  revenge,  and  not  defence.^  There  is  also 
another  instance  of  necessity,  which  may  be  mentioned, — where 
a  man,  being  in  extreme  want  of  food  or  clothing,  steals  either  in 
order  to  relieve  his  present  necessities.  In  this  case  the  law  of 
England  admits  no  such  excuse  as  that  above  considered ;  but 
the  Crown  has  a  power  to  soften  the  law,  and  to  extend  mercy  in 
a  case  of  peculiar  hardship.' 

2.  Obedience  to  existing  laws  is  a  sufBcient  extenuation  of 
guilt  before  a  civil  tribunal.^  As,  where  the  proper  officer  exe- 
cutes a  criminal  in  strict  conformity  with  his  sentence,  or  where 
an  officer  of  justice,  or  other  person  acting  in  his  aid,  in  the  legal 
exercise  of  a  particular  duty,  kills  a  person  who  resists  or  pre- 
vents him  from  executing  it.'  And  where  a  known  felony  is 
attempted  upon  any  one,  not  only  the  party  assaulted  may  repel 
force  by  force,  but  his  servant  attending  him,  or  any  other  per- 
son present,  may  interpose  to  prevent  the  mischief,  and,  if  death 
ensue,  the  party  so  interposing  will  be  justified.*  So,  in  executing 
process,  a  sheriff,  it  has  been  observed,  acts  as  a  ministerial 
officer  in  pursuance  of  the  command  he  receives  in  the  King's 
name  from  a  Court  of  Justice,  which  command  he  is  bound  to 
obey.  He  is  not  a  volunteer,  acting  from  his  own  free  will  or  for 
his  own  benefit,  but  imperatively  commanded  to  execute  the 
King's  writ.  He  is  the  servant  of  the  law,  and  the  agent  of  an 
overruling  necessity ;  and  if  the  *service  of  the  law  be  a  ^^^  „, 
reasonable  service,  he  is  (in  accordance  with  the  above 
maxim)  justly  entitled  to  expect  indemnity,'  so  long  as  he  acts 

'  Fost.  Disc.  Horn.  274.  2  gee  Broom's  Com.  924. 

3  4  Bla.  Com.,  21st  ed.,  31;  1  Hale  P.  C.  54. 

*  Ejus  vero  nulla  culpa  est  cui  parere  necesse  sit.     D.  50,  17,  169. 

5  4  Bla.  Com.  21st  ed.,  28. 

6  Arch.  Cr.  PI.  12tli  ed.,  514,  515. 

''  Hence,  the  proceeding  by  Interpleader,  as  to  which  see  per  Maule,  J. ,  3  0. 
B.  341,  342.     Per  Kolfe,  B.,  15  M.  &  W.,  197.     Per  Alderson,  B.,  14  Id.  801. 
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with  diligence,  caution,  and  pure  good  faith ;  and,  it  should  be 
remembered,  he  is  not  at  liberty  to  accept,  or  reject  the  office  at 
his  pleasure,  but  must  serve  if  commanded  by  the  Crown.^  "  The 
law  has  always  held  the  sheriff  strictly,  and  with  much  jealousy, 
to  the  performance  of  his  duty  in  the  execution  of  writs — both 
from  the  danger  there  is  of  fraud  and  collusion  with  defendants, 
and  also  because  it  is  a  disgrace  to  the  Crown  and  the  adminis- 
tration of  justice,  if  the  King's  writs  remain  unexecuted."^  In 
this  case,  therefore,  the  rule  of  law  usually  applies, — necessitas 
quod  cogit  defendit?  Although  instances  do  occur  where  the 
sheriff'  is  placed  in  a  situation  of  difficulty  because  he  is  the  mere 
officer  of  the  Court,  and  the  Court  are  bound  to  see  that  suitors 
obtain  the  fruits  of  decisions  in  their  favour.^ 

In  the  private  relations  of  society,  the  same  principle  is  like- 
wise, in  some  cases,  applicable ;  as,  where  obedience  proceeds  from 
the  matrimonial  subjection  of  the  wife  to  the  husband,  from  which 
the  law  presumes  coercion,  and  which,  in  many  cases,  excuses  the 
wife  from  the  consequences  of  criminal  misconduct.  Thus,  if  a 
larceny  be  committed  by  a  feme  covert  in  the  presence  of  her 
r*iAi  *liusband,  the  law  presumes  that  she  acted  under  his  im- 
mediate coercion,  and  excuses  her  from  punishment.'  This 
presumption,  however,  may  be  rebutted  by  evidence ;  and  if  it 
appear  that  the  wife  was  principally  instrumental  in  the  commis- 
sion of  the  crime,  acting  voluntarily,  and  not  by  constraint  of  her 
husband,  although  he  was  present  and  concurred,  she  will  be 
guilty  and  liable  to  punishment  f  and  if  in  the  absence  of  her 
husband,  she  commit  a  like  offence,  even  by  his  order  or  procure- 
ment, her  coverture  will  be  no  excuse. 

But  the  relation  which  exists  between  parent  and  child,  or  mas- 
ter and  servant,  will  not  excuse  or  extenuate  the  commission  of 
any  crime,  of  whatever  denomination ;  for  the  command  to  com- 

>  Per  Vaughan,  B.,  Garland  v.  Carlisle,  (in  error,)  3  Cr.  &  M.  77 ;  S.  C,  4 
CI.  &  Pin.  701. 

2  Judgm.  Howden  v.  Standish,  6  C.  B.  530.  As  to  the  sheriff's  duty  in 
respect  to  executing  criminals  capitally  convicted,  see  R.  v.  Antrobus,  3  A.  & 
E.  788. 

3  1  Hale,  P.  C.  54. 

4  See  particularly  Stockdale  v.  Hansard,  11  A.  &  E.  333  ;  Christopherson  v. 
Burton,  4  Exch.  160 ;  per  Jervis,  C.  J.,  Gregory  v.  Cotterell,  5  E.  &  B.  584. 

6  Hale,  P.  C.  45 ;  1  Hawk.,  c.  1,  s.  9  ;  4  Bla.  Com.,  31st  ed.,  37,  38. 
«  1  Haje,  P.  C.  516. 
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mit  a  crime  is  void  in  law,  and  can  protect  neither  tlie  commander 
nor  the  instrument.* 

3.  In  criminal  cases,  idiots  and  lunatics  are  not  chargeable  for 
their  own  acts,  if  committed  when  in  a  state  of  incapacity,  it 
being  a  rule  of  our  law,  that  furiosus  solo  furore  punitur, — a  mad- 
man is  only  punished  by  his  madness  f  the  reason  of  this  rule 
obviously  being,  that,  where  there  exists  an  incapacity  or  a  defect 
of  understanding,  inasmuch  as  there  can  be  no  consent  of  the  will, 
so  the  act  done  cannot  be  culpable.  Every  man  is,  however,  pre- 
sumed to  be  sane,  and  to  possess,  a  sufficient  degree  of  reason  to 
be  responsible  for  his  actions,  until  the  contrary  has  been  satis- 
factorily proved ;  and  in  order  to  establish  a  defence  on  the 
ground  of  insanity,  it  must  *be  clearly  shown  that,  at  the  .^ .  ^ 
time  of  the  committing  of  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  know  what  he  was  .doing,  that  he  did  not  know  he 
was  doing  what  was  wrong.  "If,"  said  the  majority  of  the 
Judges,  in  answer  to  the  questions  proposed  to  them,  a  few  years 
since,  by  the  House  of  Lords,  relative  to  insane  criminals,  "  the 
accused  was  conscious  that  the  act  was  one  which  he  ought  not 
to  do,  aud  if  that  act  was,  at  the  same  time,  contrary  to  the  law 
of  the  land,  he  is  punishable ;  and  the  usual  course,  therefore,  has 
been  to  leave  the  question  to  the  jury,  whether  the  party  accused 
had  a  sufficient  degree  of  reason  to  know  that  he  was  doing  an 
act  that  was  wrong ;  and  this  course  we  think  is  correct,  accom- 
panied with  such  observations  and  explanations  as  the  circum- 
stances of  each  particular  case  may  require."^ 

"Where  the  party  charged  with  an  offence  was,  at  the  time  of  its 
commission,  under  the  influence  of  insane  delusion,  the  applica- 
tion of  the  general  rule  above  laid  down  is,  in  practice,  often 
attended  with  considerable  difficulty,  and  the  rule  itself  will  re- 
quire to  be  modified  according  to  the  peculiar  nature  of  the  delu- 

1 1  Hale,  P.  C.  44,  516  ;  4  Bla.  Com.,  21st  ed.,  38. 

2  Co.  Litt.  247  b.  ;  4  Bla.  Com.,  21st  ed.,  24,  25  ;  Broom's  Com.  879-885. 

'  M'NaugMen's  case,  10  CI.  &  F.  200 ;  Reg.  v.  Higginson,  1  Car.  &  K.  139. 
As  to  tlie  criterion  of  testamentary  capacity,  see  Mudway  v.  Croft,  3  Curt.  671 ; 
Greenwood  t.  Greenwood,  Id.  App.  ;  Frere  v.  Peacooke,  1  Robertson,  443. 
Shelf,  on  Lunatics,  3d  ed.,  ch,  7. 
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sion  and  the  infinite  diversity  of  facts  which  present  themselves 
in  evidence.  The  following  rules  and  illustrations,  mentioned  by 
the  learned  Judges,  will  be  found  to  throw  considerable  light 
upon  this  difficult  and  interesting  subject : — 1st.  Where  an  indi- 
vidual labors  under  an  *insane  delusion,  in  respect  of  some 
•-  -'  particular  subject  or  person,  and  knew,  at  the  time  of 
committing  the  alleged  crime,  that  he  was  acting  contrary  to 
law,  he  will  be  punishable  according  to  the  nature  of  the  crime 
committed.  And,  2dly,  where  such  delusion  is  as  to  existing 
facts,  and  the  individual  laboring  under  it  is  not,  in  other 
respects,  insane,  he  must  be  considered  in  the  same  situation  as 
to  responsibility  as  if  the  facts  with  respect  to  which  the  delusion 
existed  were  real.  For  instance,  if  a  man,  under  the  influence  of 
his  delusion,  supposes  another  to  be  in  the  act  of  attempting  to 
take  away  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self- 
defence,  he  would  be  exempt  from  punishment ;  whereas,  if  his 
delusion  was  that  the  deceased  had  inflicted  a  serious  injury  upon 
his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment.^ 

The  immunity  from  punishment  which  our  law,  through  mo- 
tives of  humanity  and  justice,  allows  to  persons  mentally  affected, 
is  not  extended  to  him  who  commits  a  felony,  or  other  offence, 
whilst  in  a  state  of  drunkenness ;  he  shall  not  be  excused,  because 
his  incapacity  arose  from  his  own  default,  but  is  answerable 
equally  as  if  he  had  been,  when  the  act  was  done,  in  the  full  pos- 
session of  his  faculties,^  a  principle  of  law  which  is  embodied  in 
the  familiar  adage,  qui  peccat  ehrius  luat  sohrius?  As  for  a  drunk- 
ard, says  Sir  B.  Coke,*  who  is  voluntarius  dsemon,  he  hath  no 
privilege  thereby,  but  what  hurt  or  ill  soever  he  doeth  his 
p.^^„  drunkenness  doth  aggravate  it,  omne  crimen  *ehrietas  et 
incendit  et  detegit.  But,  although  drunkenness  is  clearly 
no  excuse  for  the  commission  of  any  crime,  yet  proof  of  the  fact 
of  drunkenness  is  often  very  material,  as  tending  to  show  the  in- 
tention with  which  the  particular  act  charged  as  an  offence  was 
committed  and  whether  the  act  done  was  accidental  or  designed.' 

'  10  CI.  &  F.  311. 

2  Bac.  Max.,  reg.  5  ad  flneni.  as  to  the  civil  liability  which  may  be  incurred 
by  one  intoxicated,  see  Gore  v.  Gibson,  13  M.  &  W.  633 ;  Broom's  Com.  613,  613. 

3  Carey,  93,  133.  4 1  inst.  347,  a. 

5  Broom's  Com.  885-887,  where  the  cases  bearing  upon  the  subject  above 
adyerted  to  are  collected. 
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From,  the  principle  that  necessitas  inducit  privilegium,  we  may 
further  remark  that  the  law  excuses  the  commission  of  an  act 
prima  facie  criminal,  if  such  act  be  done  involuntarily,  and  under 
circumstances  which  show  that  the  individual  doing  it  was  not 
really  a  free  agent.  Thus,  if  A.,  by  force,  take  the  hand  of  B., 
in  which  is  a  weapon,  and  therewith  kill  C,  A.  is  guilty  of  mur- 
der, but  B.  is  excused ;  though,  if  merely  a  moral  force  be  used, 
as  threats,  duress  of  imprisonment,  or  even  an  assault  to  the  peril 
of  his  life,  in  order  to  compel  him  to  kill  C,  this  is  no  legal  ex- 
cuse.^ 

It  must  be  observed,  however,  that  necessity  privileges  only 
quoad  jura  privata,  and  that,  if  the  act  to  be  done  be  against  the 
commonwealth,  necessity  does  not  excuse — privilegium  contra 
rempublicam  non  valet  ;^  and  hence  protection  is  not  allowed  in 
the  case  of  a  wife,  if  the  crime  be  malum  in  se,  and  prohibited  by 
the  law  of  Nature,  or  if  it  be  heinous  in  its  character  or  dangerous 
in  its  consequences ;  if  a  married  woman,  for  instance,  be  guilty 
of  treason,  murder,  or  offences  of  the  like  description,  in  company 
with,  and  by  coercion  of  her  husband,  she  is  punishable  equally 
as  if  she  were  sole.^  So,  if  *a  man  be  violently  assaulted, 
and  has  no  other  possible  means  of  escaping  death  than  by  -' 

killing  an  innocent  person,  this  fear  and  force  shall  not  acquit 
him  of  murder,  for  he  ought  rather  to  die  himself,  than  escape 
by  the  murder  of  an  innocent  man.^ 

Lastly,  cases  do,  although  rarely,  occur,  in  which  an  individual 
may  be  required  to  sacrifice  his  own  life  for  the  good  of  the  com- 
munity, and  in  which,  consequently,  the  necessity  of  self-pre- 
servation, which  excuses  quoad  jura  privata,  is  overruled  by  that 
higher  necessity  which  regard  to  the  public  welfare  imposes,  and 
in  such  cases,  therefore,  the  maxim  applies  necessitas  publica  major 
est  qudm  privata.  Death,  it  has  been  observed,  is  the  last  and 
farthest  point  of  particular  necessity,  and  the  law  imposes  it  upon 
every  subject,  that  he  prefer  the  xirgent  service  of  his  king  and 
country  to  the  safety  of  his  life.' 

•  1  Hale,  P.  C.  434 ;  1  East,  P.  C.  325; 
2  Bac.  Max.,  reg.  5  ;  Koy,  Max.,  9tli  ecL,  34. 
»  4  Bla.  Com.  21st  ed.,  38 ;  Broom's  Com.  889,  890. 
MBla.  Com.,  21st  ed.,  30. 

'  Bac.  Max.,  reg.  5  ;  Noy,  Max.,  9th  ed.,  34.  lu  connection  with  the  subject 
above  considered,  the  maxim  "  Lex  nun  cogit  ad  iinpossibilia,'"  post. 
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SUMMA   EATIO   est   QUiE   PRO   EeLIGIONE   FACIT. 

(Co.  Litt.  841,  a.) 

That  rule  of  conduct  is  to  be  deemed  binding  which  religion  dictates. 

The  maxim  above  cited  from  tlie  commentaries  of  Sir  E.  Coke 
is,  in  truth,  derived  from  the  Digest ;  where  Papinian,  after  re- 
marking that  certain  religious  observances  were  favored  by  the 
Eoman  law,  gives  as  a  reason  summam  esse  rationem  qussjyro  reK- 
gione  facit} 

P^^  The  doctrine,  thus  expressed,  and  recognised  by  our  ^own 

^  law,  must  be  understood  in  a  somewhat  qualified  sense, 
and  should  be  cautiously  applied,  for,  whilst  on  the  one  hand 
"  There  are  many  social  duties  which  are  not  enforced,  and  many 
wicked  deeds  which  are  not  punished  by  human  laws."^  So,  on 
the  other,  an  act  springing  from  very  laudable  motives  may  ex- 
pose to  punishment.^ 

It  may,  however,  safely  be  affirmed  that,  if  ever  the  laws  of 
God  and  man  are  at  variance,  the  former .  are  to  be  obeyed  in 
derogation  of  the  latter  ■*  that  the  law  of  God  is,  under  all  circum- 
stances, superior  in  obligation  to  that  of  man ;  and  that,  conse- 
quently, if  any  general  custom  were  opposed  to  the  Divine  law, 
or  if  any  statute  were  passed  directly  contrary  thereto, — as  if  it 
were  enacted  generally  that  no  one  should  give  alms  to  any 
object  in  ever  so  necessitous  a  condition, — such  a  custom,  or  such 
an  Act,  would  be  void.° 

It  may  further  be  observed,  that,  upon  these  two  foundations, 
the  law  of  Nature  and  the  law  of  Eevelation,  depend  all  human 
laws ;  that  is  to  say,  no  human  laws  can  be  suffered  to  contradict 
these.  For  instance,  in  the  case  of  murder:  this  is  expressly 
forbidden  by  the  divine,  and  demonstrably  by  the  natural  law, 
and  if  any  human  laAV  should  allow  or  enjoin  us  to  commit  it, 
we  are  bound  to  transgress  that  human  law,  or  else  we  must 
offend  both  the  natural  and  the  divine.*  "  Neither  are  positive 
laws,  even  in  matters  seemingly  indifferent,  any  further  binding 
than  they  are  agreeable  with  the  laws  of  God  and  nature."' 

'  Dig.  11,  7,  43.  2  Per  Cur.  1  Denio  (U.  S.,)  R.  306. 

3  See  Reg.  v.  Sliaipe,  1  Dearsl.  &  B.  160. 

1 1  Bla.  Com.,  16tli  ed.,  58,  n.  (6.) 

5  Doct.  &  Stud.,  ISthed.,  15, 16  ;  Noy,  Max.,  Otlied.,  3  ;  Finch's  Law,  75,  76. 

6 1  Bla.  Com.,  31st  ed.,  41,  43. 

'  Treat.  Eq.  3. 
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*It  cannot,  however,  be  doubted  that  obedience  to  the  r^.nrv-, 
laws  of  our  country,  provided  such  laws  are  not  opposed 
to  the  law  of  God,  is  a  moral  duty ;  and,  therefore,  although  dis- 
obedience is  justifiable  in  the  one  case  supposed  of  a  contradiction 
between  divine  and  human  laws,  yet  this  is  not  so,  either  where 
the  human  law  affirms  the  divine  in  a  matter  not  indifferent  in 
itself, — as  where  it  forbids  theft, — or  where  the  human  law  com- 
mands or  prohibits  in  a  matter  purely  indifferent ;  and  in  both 
these  cases  it  becomes  a  moral  duty  on  the  part  of  the  subject  to 
obey.^  In  order  to  form  a  correct  judgment  on  this  subject,  it  is 
necessary  to  take  into  consideration,  that  the  true  principle  both 
of  moral  and  positive  law  is,  in  effect,  the  same — viz. :  utility,  or 
the  general  welfare ;  and  that  the  disobedience  of  either  sort  of 
precept  must  be  presumed  to  involve  in  it  some  kind  of  mis- 
chievous consequence,  if  for  no  other  reason,  yet  for  this,  that 
such  example  of '  disobedience  may  encourage  others  to  violate 
laws  of  a  beneficial  character,  and  tend  to  lesseil  that  general 
reverence  which  ought  to  be  entertained  by  the  community  for 
the  institutions  of  the  country.^ 

Not  only  would  the  general  maxim,  which  we  have  been  con- 
sidering, apply,  if  a  conflict  should  arise  between  the  law  of  the 
land  and  the  law  of  God,  but  it  likewise  holds  true  with  reference 
to  foreign  laws,  wheresoever  such  laws  are  deemed  by  our  Courts 
inconsistent  with  the  divine ;  for  although  it  is  well  known  that 
Courts  of  justice  in  this  country  will  recognise  foreign  laws  and 
institutions,  and  will  administer  the  lex  loci  in  determining  as  to 
the  validity  of  contracts,  and  in  adjudicating  upon  the  rights  and 
liabilities  of  litigating  parties,  yet,  inasmuch  as  the  *pro-  r^.ni-| 
ceedings  in  our  Courts  are  founded  upon  the  law  of 
England,  and  since  that  law  is  founded  upon  the  law  of  nature 
and  the  revealed  law  of  God,  it  follows,  that,  if  the  right  sought 
to  be  enforced  is  inconsistent  with  either  of  these,  the  English 
municipal  Courts  cannot  recognise  it ;  and  it  may,  therefore,  be 
laid  down  generally,  that  what  is  called  international  comity, 
or  the  comiias  inter  communitates,  cannot  prevail  here  in  any 
case,  where  its  observance  would  tend  to  violate  the  law  of  this 
country,  the  law  of  nature,  or  the  law  of  God.^ 

1  Bla.  Com.,  16th  ed.,  58,  n.  6  ;  Plowd.  268,  269. 

2  See  1  Steph.  Com.  38,  39. 

3  See  per  Best,  J.,  Forbes  y.  Cochrane,  2  B.  &  C.  471. 

Other  illustrations  of  the  maxim  commented  upon  svpra  will  doubtless  sug- 
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Dies  Dominicus  non  est  jueidicus. 

(Noy,  Max.  3.) 
Sunday  is  not  a  day  for  judicial  or  legal  proceedings. 

The  Sabbath-day  is  not  dies  juridicus,  for  that  day  ought  to  be 
consecrated  to  divine  service.'  The  keeping  one  day  in  seven 
holy  as  a  time  of  relaxation  and  refreshment,  as  well  as  for  public 
worship,  is,  indeed,  of  admirable  service  to  a  state,  considered 
merely  as  a  civil  institution  f  and  it  is  the  duty  of  the  Legislature 
to  remove,  as  much  as  possible,  impediments  to  the  due  observ- 
ance of  the  Lord's  day.^  Accordingly,  the  judges  cannot  sit  on 
a  Sunday,  this  day  being  exempt  from  all  legal  business  by  the 
p.^         common  law,^  and  *an  affidavit  purporting  to  be  sworn  on 

•       a  Sunday  will  be  rejected.' 

So,  by  stat.  29  Car,  2,  c.  7,  s.  6,  service  of  a  writ  of  summons 
or  other  process  on  a  Sunday  is  void,  and  no  subsequent  act  of 
the  defendant^will  be  deemed  a  waiver  of  this  irregularity  f  and, 
by  the  same  section  no  arrest  can  be  made  upon  a  Sunday,  except 
for  treason,  felony,  breach  of  the  peace,  or,  generally,  for  some 
indictable  offence,'  or  after  a  negligent  escape.^'  So,  service  of 
the  declaration  in  ejectment,  or  of  a  rule  of  Court,  must  not  be 
made  on  that  day ;  nor  can  attachment  be  put  in  force,  or  an 

gest  themselves  to  the  reader ;  thus,  property  consecrated  to  diTine  uses  cannot 
be  taken  in  execution  by  temporal  hands— the  glebe  or  church-yard  cannot  be 
taken  under  an  elegit.     Judgm.  Parry  v  Jones,  1  C.  B.  (N.  S.)  345. 

'  Co.  Litt.  135,  a.  ;  Wing.  Max.  5,  (p.  7 ;  Pinch's  Law,  7. 

"  4  Bla.  Com.,  21st  ed.,  63,  63. 

3  See  the  preamble  of  Stat.  3  &  4  Will.  4,  c.  31. 

1  Per  Patteson,  J.,  3  D.  &  L.  330 ;  Fish  v.  Broket,  Plowd.  365 ;  S.  C,  Dyer, 
181  b.;  Noy,  Max.,  9th  ed.,  3 ;  Mackalley's  case,  11  Rep.  65,  a ;  3  &  4  Will.  4, 
c.  43,  s.  43. 

'  Doe  d.  Williamson  v.  Roe,  3  D.  &  L.  338. 

s  Taylor  v.  Phillips,  3  East,  155 ;  M'lleham  v.  Smith,  8  T.  R.  86.  And  a 
writ  tested  or  returnable  on  a  Sunday  would  be  void.  Chit.  Arch.  Pr.,  9th  ed., 
137,  165. 

'  Rawlins  v.  Ellis,  16  M.  &  W.  173.  Re  Eggington,  3  E.  &  B.  717.  See 
Samuel  v.  BuUer,  1  Exch.  439,  where  service  of  a  warrant  of  detainer  on  Sun- 
day was  held  not  to  be  void.  In  Percival  v.  Stamp,  9  Exch.  167, 171,  Parke,  B. 
observes  that,  "  if  an  arrest  be  made  on  a  Sunday  or  in  a  way  not  authorized 
by  law,  the  sheriff  cannot  aftei-wards  make  that  valid  by  detaining  the  party 
under  a  legal  writ,  but  must  first  give  him  an  opportunity  of  going  at  large,  and 
then  execute  the  legal  writ.  But  that  is  not  so  with  rijgard  to  an  execution 
against  goods." 

8  Moore's  case,  3  Lord  Raym.  1038. 
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execution  be  executed  then.^  Bail  may,  however,  take  their 
principal  on  that  day.^  And  it  has  been  held,  also,  that,  when 
the  20th  of  July,  which  is  the  last  day  for  service  of  notice  of 
claim  under  the  Eegistration  Act,  6  &  7  Vict.  c.  18,  s.  4,  happens 
to  fall  on  a  Sunday,  service  at  the  dwelling-house  of  the  overseer 
upon  that  day  is  good  service,  for  such  delivery  is  no  violation  of 
any  known  rule  of  law,  the  overseer  who  receives  the  notice  not 
being  called  upon  to  perform  *any  duty  which  can  inter-  r^^oo-i 
fere  with  the  most  scrupulous  observance  of  the  Lord's  day.^ 

K  the  day  fixed  for  the  commencement  of  term  happens  to  be 
a  Sunday,  it  must,  for  the  purpose  of  computation,  and  in  the  ab- 
sence of  any  express  statutory  provisions,  be  considered  as  the 
first  day  of  the  term,  although,  as  the  Courts  do  not  sit,  no  judicial 
act  can  be  done,  or  supposed  to  be  done,  till  the  following  Mon- 
day.^ Where,  however,  the  last  day  of  term  falls  on  a  Sunday,  it 
is  enacted  by  1  Will.  4,  c.  3,  s.  3,  that  the  Monday  next  following 
shall  be  deemed  and  taken  to  be  the  last  day  of  term. 

Again,  the  stat.  29  Car.  2,  c.  7,  s.  1,  enacts  that  no  tradesman, 
artificer,  workman,  laborer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  labor,  business,  or  work  of  his  ordinary 
calling,  on  Sunday,  (works  of  necessity  and  charity  only  excepted,) 
and  that  every  person  of  the  age  of  fourteen  years  offending  in 
the  premises  shall  forfeit  the  sum  of  5s.°  The  effect  of  which 
enactment  is,  that  if  a  man,  in  the  exercise  of  his  ordinary  call- 
ing,* make  a  contract  on  a  Sunday,  that  contract  will  be  void,  so 
as  to  prevent  a  party  who  was  privy  to  what  made  it  illegal  from 
suing  upon  it  in  a  Court  of  Law,  but  not  so  as  to  defeat  a  claim 

1  3  Chit.  Arch.  Pr.,  9th  ed.,  569,  1613  ;  Eowberry  v.  Morgan,  9  Exch.  730  ; 
Morrison  v.  Manley,  1  Dowl.,  N.  S.,  773;  Kenworthy  v.  Peppiatt,  4  B.  it 
AM.  388. 

2 1  Chit.  Arch.  Pr.,  9th  ed.,  569,  (c.) 

•■•  Rawlins  v.  Overseers  of  West  Derby,  3  C.  B.  73,  83. 

■*  1  Chit.  Arch.  Pr.,  9th  ed.,  137.  As  to  reckoning  Sunday  in  the  time  limited 
for  certain  proceedings  under  Stat.  3  Will.  4,  c.  39,  s.  11.     Id.  138. 

5  See  the  Stats.  10  &  11  Will.  3,  c.  34 ;  34  Geo.  3,  c.  61 ;  which  allow  excep- 
tions to  the  general  rule  in  certain  cases  of  necessity,  R.  v.  Younger,  5  T.  R. 
449  ;  there  are  some  other  statutes  which  engraft  additional  exceptions  on  the 
rule,  ex.  gr.  the  sale  of  beer,  &c.,  is  permitted,  under  certain  restrictions  on  the 
Lord's  day. 

8  See  R.  V.  Inhabitants  of  Whitnash,  7  B.  &  C.  590  ;  Smith  v.  Sparrow,  4 
Bing,  84 ;  Peate  v.  Dicken,  1  Cr.  M.  &  R.  433 ;  Scarfe  v.  Morgan,  4  M.  &  W. 
370. 
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i-^n  .-^  made  upon  it  *by  an  innocent  party .^  A  horse- dealer,  for 
instance,  cannot  maintain  an  action  upon  a  contract  for  the 
sale  and  warranty  of  a  horse  made ,  by  him  upon  a  Sunday  f 
though,  if  the  contract  be  not  completed  on  the  Sunday,  it  will 
not  be  affected  by  the  statute.' 

In  a  recent  case  before  the  House  of  Lords,  it  appeared,  that 
an  apprentice  to  a  barber,  in  Scotland,  who  was  bound  by  his  in- 
dentures "not  to  absent  himself  from  his  master's  business  on 
holiday  or  week-day,  late  hours  or  early,  without  leave,"  went 
away  on  Sundays  without  leave,  and  without  shaving  his  mas- 
ter's customers : — Held  by  the  Lords  (reversing  the  interlocutors 
of  the  Court  of  Session),  that  the  apprentice  could  not  be  lawfully 
required  to  attend  his  master's  shop  on  Sundays,  for  the  purpose 
of  shaving  the  customers,  and  that  that  work,  and  all  other  sorts 
of  handicraft,  were  illegal  in  England  as  well  as  in  Scotland,  not 
being  works  of  necessity,  mercy,  or  charity.* 

Where  in  an  action  of  assumpsit  for  breach  of  the  warranty  of 
a  horse,  the  defendant  alone  was  in  the  exercise  of  his  ordinary 
calling,  and  it  appeared  that  the  plaintiff  did  not  know  what  his 
calling  was,  so  that,  in  fact,  defendant  was  the  only  person  who 
had  violated  the  statute: — The  Court  held,  that  it  would  be 
against  justice  to  allow  the  defendant  to  take  advantage  of  his 
j-^..--,  own  wrong,  so  as  to  defeat  the  rights  of  the  plaintiff,  *who 
was  innocent.'  And  for  the  like  reason,  in  an  action  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange  which  was 
drawn  on  a  Sunday,  it  was  held  that  the  plaintiff  might  recover, 
there  being  no  evidence  that  it  had  been  accepted  on  that  day ; 
but  the  Court  said,  that  if  it  had  been  accepted  on  a  Sunday,  and 
such  acceptance  had  been  made  in  the  ordinary  calling  of  the 
defendant,  and  if  the  plaintiff  was  acquainted  with  this  circum- 
stance when  he  took  the  bill,  he  would  be  precluded  from  re- 
covering on  it,  though  the  defendant  would  not  be  permitted  to 

■  Judgment,  Fennell  v.  Eidler,  5  B.  &  C.  408,  explaining  Lord  Mansfield's 
remarks  in  Drury  v.  De  la  Fontaine,  1  Taunt.  135. 

2  Fennell  v.  Ridler,  5  B.  &  C.  406. 

»  Bloxsome  v.  Williams,  3  B.  &  C.  333 ;  Smith  v.  Sparrow,  4  Bing.  84.  See 
also  Williams  v.  Paul,  6  Bing.  653  (observed  upon  in  Simpson  t.  Nicholls,  3 
M.  &  W.  340)  ;  Beaumont  v.  Brengeri,  5  C.  B.  301 ;  Norton  v.  Powell,  4  M.  & 
Gr.  43. 

1  Phillips  V.  Innes,  4  CI.  &  Fin.  334. 

•■  Bloxsome  t.  Williams,  8  B.  &  C.  333,  cited  5  B.  &  C.  408,  409. 
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set  up  his  own  illegal  act  as  a  defence  to  an  action  at  the  suit  of 
an  innocent  holder.*  A  bill  of  exchange  falling  due  on  a  Sunday 
is  payable  on  the  preceding  day.^ 

A  person,  however,  can  commit  but  one  offence  on  the  same 
day  by  exercising  his  ordinary  calling  in  violation  of  the  statute 
of  Charles ;  and  if  a  justice  of  the  peace  convict  him  in  more  than 
one  penalty  for  the  same  day,  it  is  an  excess  of  jurisdiction.' 

In  addition  to  the  class  of  cases  decided  under  the  statute  just 
cited,  we  may  refer  to  one  of  a  somewhat  different  description,  in 
which,  however,  the  principle  of  public  policy  which  dictated 
that  statute,  was  discussed.  In  the  case  alluded  to,  a  question 
arose  as  to  the  validity  of  a  by-law,  by  which  the  navigation  of  a 
certain  canal  was  ordered  to  be  closed  on  every  Sunday  through- 
out the  year  (works  of  necessity  only  excepted).  In  support  of 
this  by-law  was  urged  the  reasonableness  of  the  restriction  sought 
to  be  imposed  thereby,  and  its  conformity  in  spirit  and  tendency 
with  those  enactments  by  *which  Sunday  trading  is  pro-  p^no-i 
hibited ;  the  Court,  however,  held,  that  the  navigation 
company  had  no  power,  under  their  Act,  to  make  the  by-law 
in  question,  their  power  being  confined  to  the  making  of  laws 
for  the  government  and  orderly  use  of  the  navigation,  but  not 
extending  to  the  regulation  of  moral  or  religious  conduct,  which 
must  be  left  to  the  general  law  of  the  land,  and  to  the  laws  of 
God." 


§  II. — EULES   OF   LEGISLATIVE   POLICY. 

In  this  section  are  comprised  certain  maxims  which  relate 
generally  to  the  operation  of  statutes,  and  develope  elementary 
principles,  which  the  Legislature  of  every  civilized  country  must, 
for  the  most  part,  observe  in  its  enactments.  These  maxims  are 
three  in  number :  1st,  that  a  later  shall  repeal  an  earlier  and  con- 
flicting statute;  2dly,  that  laws  shall  not  have  a  retrospective 
operation ;  and  3dly,  that  enactments  should  be  framed  with  a 
view  to  ordinary  rather  than  extraordinary  occurrences.     "We 

>  Begbie  v.  Levi,  1  Cr.  &  J.  180. 

2  Byles  on  Bills,  7tli  ed.,  177. 

3  Crepps  V.  Burden,  Cowp.  640  ;  cited  4  E.  &  B.  333. 

*  Calder  and  Hebble  NaTigation  Company  v.  Pilling,  14  M.  &  "W.  76. 
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stall  hereafter  tave  occasion  to  consider  the  rules  applicable  to 
the  construction  of  statutes,  and  may,  therefore,  for  the  present, 
confine  our  attention  to  the  maxims  of  legislative  policy  just  enu- 
merated. 


c 


Leges  posteeioees  peiores  contearias  arrogant. 

(1  Rep.  25  b.) 

When  the  provisions  of  a  later  statute  a/re  opposed  to  tlwse  of  an  earlier,  the  earlier 
statute  is  considered  as  repealed. 

The  Legislature,  which  possesses  the  supreme  power  in  the 
p.^.„^  State,  possesses,  as  incidental  to  that  power,  the  right  *of 
changing,  modifying  and  abrogating  the  existing  laws. 
To  assert  that  any  one  Parliament  can  bind  a  subsequent  Parlia- 
ment by  its  ordinances,  would  in  fact  be  to  contradict  the  above 
plain  proposition ;  if,  therefore,  an  Act  of  Parliament  contains  a 
clause,  "that  it  shall  not  be  lawful  for  the  King,  by  authority  of 
Parliament,  during  the  space  of  seven  years,  to  repeal  and  deter- 
mine the  same  Act,"  such  a  clause,  which  is  technically  termed 
"clausula  dero gator ia,"  will  be  simply  void,  and  the  Act  may, 
nevertheless,  be  repealed  within  the  seven  years,^  for  non  impedit 
clausula  derogatoria  quo  minus  ab  eddem  potestate  res  dissolvantur  a 
quibus  constituentur?  And  again,  perpetua  lex  est  nullam  legem 
humanam  ac  positivam  perpetuam  esse,  et  clausula  qum  abrogationem 
excludit  ab  initio  non  valet?  The  principle  thus  set  forth  seems  to 
be  of  universal  application,  and  it  will  be  remembered  tliat,  as  re- 
gards our  own  Parliament,  an  Act  may  now  be  altered,  amended, 
or  repealed  in  the  same  session  in  which  it  is  passed,  "  any  law  or 
usage  to  the  contrary  notwithstanding."* 

It  is  then  an  elementary  and  necessary  rule,  that  a  prior 
statute  shall  give  place  to  a  later — Lex  posterior  derogat  priori.^ 
Xon  est  nouLim  ut  priores  leges  ad  posteriores  trahantur,^  provided 
the  intention  of  the  Legislature  to  repeal  the  previous  statute  be 
expressed  in  clear  and  unambiguous  language,  and  be  not  merely 

'  Bac.  Max.,  reg.  19. 

'  It'-  '  Bac.  Max.,  reg.  19. 

M3  &  14  Vict.  c.  21,  s.  1.  s  gee  Mackeld.  Civ.  L.  5. 

"  D.  1.  3.  26.  Constitutiones  tempore  posteriores  potiores  sunt  his  quse  ipsas 
praecesserunt.  D.  1.  4.  4.  A  rule  of  Court  may  be  overridden  by  a  statute ; 
see  Harris  v.  Robinson,  2  C.  B.  908. 
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left  to  be  inferred  from  the  subsequent  statute.'  For  a  more 
*ancient  statute  will  not  be  repealed  by  a  more  modern  r^oQ-, 
one,  unless  the  later  expressly  negative  the  former,  or 
unless  the  provisions  of  the  two  statutes  are  manifestly  repugnant, 
in  which  latter  case  the  earlier  enactment  will  be  impliedly  modi- 
fied or  repealed  •?  implied  repeals,  moreover,  are  not  favored  by 
the  law,  since  they  carry  with  them  a  tacit  reproach,  that  the 
Legislature  has  ignorantly,  and  without  knowing  it,  made  one 
Act  repugnant  to  and  inconsistent  with  another  f  and  the  repeal 
itself  casts  a  reflection  upon  the  wisdom  of  former  Parliaments.'' 

"  The  rule,"  says  Lord  Hardwicke,  "  touching  the  repeal  of 
laws,  is  leges  posteriores  priores  contrarias  abrogant ;  but  subsequent 
Acts  of  Parliament,  in  the  affirmative,  giving  new  penalties,  and 
instituting  new  methods  of  proceeding,  do  not  repeal  former 
methods  and  penalties  of  proceeding,  ordained  by  preceding  Acts 
of  Parliament,  without  negative  words.""  It  seems  to  be  true, 
therefore,  and  in  accordance  with  the  opinion  here  expressed, 
that,  in  order  to  repeal  an  existing  enactment,  a  statute  must 
either  have  express  words  of  repeal,  or  must  be  contrary  to  or  in- 
consistent with,  the  provisions  of  the  law  said  to  be  repealed,  or 
that  at  least  mention  must  be  made  of  that  law,  showing  an  in- 
tention of  the  framers  of  the  later  Act  of  Parliament  to  repeal  the 
former.* 

*Where,  then,  both  Acts  are  merely  affirmative,  and  the    r^nn-i 
substance  such  that  both  may  stand  together,  the  later  does 
not  repeal  the  former,  but  they  shall  both  have  a  concurrent 

'  See  Phipson  V.  Harvett,  1  Cr.,  M.  &  R.  473;  judgment,  Reg.  v.  St.  Ed- 
mund's, Salisbury,  3  Q.  B.  84. 

2  1  Bla.  Com.,  31st  ed.,  89 ;  Gr.  &  Rud.  of  Law,  190 ;  arg.  Reg.  v.  Mayor  of 
London,  13  Q.  B.  1 ;  19  Vin.  Abr.  535,  "Statutes,"  (E.  G,)  pi.  133.  See  per 
Lord  Kenyon,  C.  J.,  "Williams  v.  Pritcliard,  4  T.  R.  3,  4  ;  Rix  v.  Borton,  13  A. 
&  E.  470  ;  Dakins  v.  Seaman,  9  M.  &  "W.,  777 :  Seals  v.  Hale,  4  Howard,  (U. 
S.,)  R.  58. 

3  Vin.  Abr.  "  Statutes,"  (E.  6,)  133,  cited  arg.  Phipson  v.  Harvett,  1  Cr.,  M. 
&  R.  481. 

"  Dwarr.  Stats.  2d  ed.  533. 

6  Middlcton  v.  Crofts,  3  Atk.  674,  cited  "Wynn  v.  Davis,  1  Curt.  79.  Vin. 
Abr.  "Statutes,"  (E.  6,)  pi.  133,  cited  arg.  Macdougall  v.  Paterson,  11  C. 
B.  767. 

"  Per  Sir  H.  Jenner,  1  Curt.  80.  See  also  the  cases  cited  ;  arg.  Reg.  v.  Mayor 
of  London,  13  Q.  B.  1 ;  Bramston  v.  Mayor,  &c.,  of  Colchester,  6  E.  &  B.  346. 
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efficacy .1  For  instance,  if,  by  a  former  law,  an  offence  be  indict- 
able at  .tbe  quarter  sessions,  and  the  later  law  makes  the  same 
offence  indictable  at  the  assizes ;  here  the  jurisdiction  of  the  ses- 
sions is  not  taken  away,  but  both  have  a  concurrent  jurisdiction, 
and  the  offender  may  be  prosecuted  at  either,  unless  the  new 
statute  subjoins  express  negative  words, — as  that  the  offence  shall 
be  indictable  at  the  assizes,  and  not  elsewhere.^  So,  the  general 
rule  of  law  and  construction  undoubtedly  is,  that  where  an  Act 
of  Parliament  does  not  create  a  duty  or  offence,  but  only  adds  a 
remedy  in  respect  of  a  duty  or  offence  which  existed  before,  it  is 
to  be  construed  as  cumulative ;  this  rule  must,  however,  in  each 
particular  case,  be  applied  with  due  attention  to  the  language  of 
the  Act  of  Parliament  in  question.^  If,  for  example,  a  crime  be 
created  by  statute,  with  a  given  penalty,  and  be  afterwards  re- 
peated in  a  subsequent  enactment  with  a  lesser  penalty  attached 
to  it,  the  new  Act  would,  in  effect,  operate  to  repeal  the  former 
penalty ;  for  though  there  may  no  doubt  be  two  remedies  in 
*respect  of  the  same  matter,  yet  they  must  be  of  different 
^""^^^    kinds.^ 

It  has  long  been  established,  that  when  an  Act  of  Parliament 
is  repealed,  it  must  be  considered  (except  as  to  transactions  past 
and  closed)  as  if  it  never  had  existed.'  An  indictment,  however, 
for  a  conspiracy  to  violate  the  provisions  of  a  statute,  will  lie 
after  the  repeal  of  such  statute,  for  an  offence  committed  before 
the  repeal.^  By  Act  of  Parliament,  the  liability  to  repair  certain 
highways  in  a  parish  was  taken  from  the  parish  and  cast  upon 

■IBla.  Com.,  21st  ed.,  90;  Dr.  Foster's  case,  11  Rep.  63,  63;  Stuart  v. 
Jones,  1  E.  &  B.  23 ;  arg.  Ashton  T.  Poynter,  1  Cr.,  M.  &  E.  739  ;  R.  t.  Aslet, 
1  B.  &  P.,  N.  E.,  7 :  Langton  v.  Huglies,  1  M.  &  S.  597  ;  Com.  Dig.  "  Parlia- 
ment," (R  9.) 

2 1  Bla.  Com.,  21st  ed.,  90.  See  also  the  arguments  in  Reg.  v.  St.  Edmund's, 
Salisbury,  3  Q.  B.  72 ;  Reg.  v.  Justices  of  Suffolk,  Id.  85.  And  see  Reg.  v. 
Deane,  3  Q.  B.  96. 

3  Judgment,  Richards  v.  Dyke,  3  Q.  B.  268.  Dwarr.  Stats.  2d  ed.  530,  532. 
See  Tliibault  v.  Gibson,  12  M.  &  "W.  88. 

■i  Henderson  v.  Sherborne,  2  M.  &  "W.  339  ;  per  Lord  Abinger,  C.  B.,  Attor- 
ney-General v.  Lockwood,  9  M.  &  W.  391 ;  R.  v.  Davis,  Leach,  C.  C.  371. 
See  also,  Wrightup  v.  Greenacre,  10  Q.  B.  1,  recognising  Pilkington  v.  Cooke, 
16  M.  &  W.  615. 

5  Per  Lord  Tenterden,  Surtees  v.  Ellison,  9  B.  &  C.  753 ;  per  Lord  Camp- 
bell, C.  J.,  Reg.  V.  Inhabitants  of  Denton,  18  Q.  B.  770  ;  Taylor  v.  Yansittart, 
4  E.  &  B.  910  ;  per  Parke,  B.,  Simpson  v.  Ready,  11  M.  &  "W.  840. 

«  Reg.  V.  Thompson,  16  Q.  B.  833. 
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certain  townsliips  in  which  the  highways  respectively  were,  a  form 
of  indictment  being  given  by  the  Act  against  such  townships  for 
non  repair,  which  would  have  been  insufficient  at  common  law. 
One  of  the  townships  was  indicted  under  the  Act  which  before 
trial  was  repealed  without  any  reference  to  depending  prosecu- 
tions : — the  Court  of  Queen's  Bench  arrested  a  judgment  given 
against  the  township  on  such  indictment.^ 

There  is,  moreover,  a  difference  to  be  remarked  between  tempo- 
rary statutes  and  statutes  which  have  been  repealed;  for,  although 
the  latter  (except  so  far  as  they  relate  to  transactions  already 
completed  under  them)  become  as  if  they  had  never  existed,  yet, 
with  respect  to  the  former,  the  extent  of  the  restrictions  imposed, 
*and  the  duration  of  the  provisions,  are  matters  of  con-  ^„„,^ 
struction.''  '-      ■' 

Formerly,  when  a  statute  which  repealed  another  was  itself  sub- 
sequently repealed,  the  first  statute  was — if  nothing  inconsistent 
with  such  an  intention  appeared^ — thereby  revived,  without  any 
formal  words  for  that  purpose  ;^  though  where  a  contract  for  in- 
suring tickets  in  the  lottery  was  void  by  statute  when  made,  such 
contract  was  held  not  to  be  set  up  again  by  a  repeal  of  the  statute 
between  the  time  of  contracting  and  the  commencement  of  the 
suit.'  And  it  is  now  expressly  enacted  that  "  where  any  Act  re- 
pealing in  whole  or  in  part  any  former  Act,  is  itself  repealed,  such 
last  repeal  shall  not  revive  the  Act  or  provisions  before  repealed," 
unless  words  be  added,  reviving  them.^  Also,  wherever  "any 
Act  shall  be  made  repealing  in  whole  or  in  part  any  former  Act, 
and  substituting  some  provision  or  provisions  instead  of  the  pro- 
vision or  provisions  repealed,  such  provision  or  provisions  so 
repealed  shall  remain  in  force  until  the  substituted  provision  or 
provisions  shall  come  into  operation  by  force  of  the  last  made 
Act.'" 

Prior  to  the  stat.  33  Geo.  3,  c.  13,  it  was  not  possible  to  know 
the  precise  day  on  which  an  Act  of  Parliament  received  the  royal 

'  Keg.  V.  Inliabitants  of  Denton,  18  Q.  B.  761.  See  Foster  v.  Pritchard,  20 
L.  J.  Ex.  215. 

2  Per  Parke,  B.  Stevenson  v.  Oliver,  8  M.  &  W.  241. 

'  Hellawell  v.  Eastwood,  0  Exch.  295. 

*  1  Bla.  Com.,  21st  ed.,  90.     See  2  Inst.  685. 

'  Jaques  v.  "Wytlie,  1  H.  Bla.  05,  cited  per  Coleridge,  J.,  Hitchcock  v.  Way, 
6  A.  &  E.  946. 

« 13  &  14  Yict.  c.  21,  s.  5.  '  Id.  s.  6. 
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assent,  and  all  Acts  passed  in  the  same  session  of  Parliament  were 
considered  to  have  received  the  royal  assent  on  the  same  day,  and 
-were  referred  to  the  first  day  of  the  session  ;  but,  by  the  above 
P^„  statute,  it  *is  provided  that  a  certain  parliamentary  officer 
styled  "the  clerk  of  the  Parliaments,"  shall  indorse,  on 
every  Act  of  Parliament,  "the  day,  month,  and  year,  when  the 
same  shall  have  passed  and  shall  have  received  the  royal  assent, 
and  such  indorsement  shall  be  taken  to  be  a  part  of  such  Act, 
and  to  be  the  date  of  its  commencement,  where  no  other  com- 
mencement shall  be  therein  provided."  "When,  therefore,  two 
Acts,  passed  in  the  same  session  of  Parliament,  are  repugnant  or 
contradictory  to  each  other,  that  Act  which  last  received  the  royal 
assent  will  prevail,  and  will  have  the  effect  of  repealing  wholly, 
or  pro  tanto,  the  previous  statute.^  The  same  principle,  moreover, 
applies  where  the  proviso  of  an  Act  is  directly  repugnant  to  the 
purview  of  it ;  for,  in  this  case  the  proviso  shall  stand,  and  be 
held  to  be  a  repeal  of  the  purview,  as  it  speaks  the  last  intention 
of  the  makers.^ 

Not  merely  does  an  old  statute  give  place  to  a  new  one,  but, 
wiiere  the  common  law  and  the  statute  differ,  the  common  law 
gives  place  to  the  statute,'  if  expressed  in  negative  terms.^  And, 
in  like  manner,  an  ancient  custom  may  be  abrogated  and 
destroyed  by  the  express  provisions  of  a  statute ;  or  where  incon- 
sistent with  and  repugnant  to  its  positive  language.'  But  "the 
law  and  customs  of  England  cannot  be  changed  without  an  Act 
|-^„„  of  Parliament,  for  this,  that  the  law  and  *custom  of  Eng- 
land is  the  inheritance  of  the  subject,  which  he  cannot  be 
deprived  of  without  his  assent  in  Parliament."* 

Statutes,  however,  "  are  not  presumed  to  make  any  alteration 
in  the  common  law,  further  or  otherwise  than  the  Act  does  ex- 
pressly  declare ;  therefore,  in  all  general  matters,  the  law  presumes 
the  Act  did  not  intend  to  make  any  alteration,  for,  if  Parliament 
had  had  that  design,  they  would  have  expressed  it  in  the  Act."' 

1  E.  v.  Justices  of  Middlesex,  2  B.  &  Ad.  818 ;  Paget  v.  Foley,  2  Bing.  N. 
C.  691. 

2  A.  G.  V.  The  Chelsea  Waterworks  Co.,  Fitzgib.  195,  cited  2  B.  &  Ad.  836. 

3  1  Bla.  Com.,  21st  ed.,  89  :  Co.  Litt.  115,  b.  ;  Paget  v.  Foley,  2  Bing.  N.  C. 
679  ;  per  Lord  EUenborough,  C.  J.,  R.  v.  Aslett,  1  N.  R.  7. 

*  Bac.  Abr.,  7th  ed.,  "Statute"  (G.) 

'•  Merchant  Tailors'  Company  v.  Truscott,  11  Exch.  855  ;  The  Salters'  Com- 
pany v.  Jay,  3  Q.  B.  109. 

6 12  Rep.  29.  7  Per  Trevor,  C.  J.,  11  Mod.  150. 
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Nova  Constitutio  futueis  Foemam  imponeee  debet,  non 

pe^teeitis. 
(3  Inst.  293.) 

A  Legislatiiie  enactment  ought  to  be  prospective,  not  retrospective,  in  its  operation. 

Every  statute  ■which  takes  away  or  impairs  a  vested  right  ac- 
quired under  existing  laws,  or  creates  a  new  obligation,  imposes 
a  new  duty,  or  attaches  a  new  disability,  in  respect  of  transactions 
or  considerations  already  past,  must  be  deemed  retrospective'  in 
its  operation,  and  opposed  to  those  principles  of  jurisprudence 
which  have  been  universally  recognized  as  sound.  In  the  Eoman 
law  we  find  it  laid  down  generally,  that  nemo  potest  mutare  con- 
silium suum  in  alterius  injuriam;'^  and  this  maxim  has,  by  the 
civilians,'  been  specifically  applied  as  a  restriction  upon  the  law- 
giver, who  was  thus  *forbidden  to  change  his  mind  to  the  p^q  .-■ 
prejudice  of  a  vested  right ;  and  that  this  interpretation  of 
the  rule  is  at  all  events  in  strict  conformity  with  the  spirit  of  the 
civil  law,  appears  clearly  by  a  reference  to  the  Code,  where  the 
principle,  which  we  here  propose  to  consider,  is  thus  stated : 
Leges  et  coTistitutiones  futuris  cerium  est  dare  formam  negotiis,  nan 
ad  facta  praeterita  revocari;  nisi  nominatim  et  de  prseteriio  tempore  et 
adhuc pendentibus  negotiis  cautum  sit*  Laws  should  be  construed 
as  prospective,  not  as  retrospective,  unless  they  are  expressly 
made  applicable  to  past  transactions,  and  to  such  as  are  still 
pending.'  And  parties  must  primd  facie  be  taken  to  contract 
with  reference  to  the  existing  law  only,  unless  there  be  enough 
to  show  that  they  contracted  with  reference  to  possible  alterations 
in  the  law.* 

It  is  then  in  general  true,  that  a  statute  shall  not  be  so  con- 
strued as  to  operate  retrospectively,  or  to  take  away  a  vested 
right,  unless  it  contain  either  an  enumeration  of  the  cases  in 

'  Per  Story,  J.,  3  Gallis.  (U.  S.)  R.  139.  In  the  judgment  of  Kent,  C.  J., 
Dash  v.  Van  Kleeck,  7  Johns.  (U.  S.)  R.  503  et  seq.,  the  rule  as- to  nova  consti- 
tutio  is  fully  considered,  and  various  cases  and  authorities  upon  this  subject  are 
reviewed. 

2  D.  50,  17,  75. 

s  Taylor,  Elem.  Civ.  Law,  168. 

*  Cod.  1,  14,  7. 

fiSeelSTyng.  (U.  S.)  R.  454. 

«  Per  Parke,  B.,  Vansittart  v.  Taylor,  4  E.  &  B.  912  ;  Mayor  of  Berwick  v. 
Oswald,  3  E.  &  B.  653  ;  8.  C.  1  E.  &  B.  295 ;  5  H.  L.  Cas.  856  ;  Pybus  v.  Gibb, 
6  E.  &  B.  903. 
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■which  it  is  to  have  such  an  operation,  or  words  which  can  have 
no  meaning  unless  such  a  construction  is  adopted.' 

On  various  occasions  it  has,  in  accordance  with  the  ahove  doc- 
trine, been  laid  down,  that  where  the  law  is  altered  by  statute 
pending  an  action,  the  law,  as  it  existed  when  the  action  was 
commenced,  must  decide  the  rights  of  the  parties  in  the  suit,  un- 

less  the  Legislature  express  a  clear  *intention  to  vary  the 
'-  ^  relation  of  litigant  parties  to  each  other.*  And  on  the 
same  principle,  the  repealed^  statute,  2  &  3  Yict.  c.  29,  s.  2,  was 
held  not  to  apply  to  a  case  where  the  assignees  in  bankruptcy 
were  appointed  before  its  passing:  for,  if  so,  it  would  have 
operated  to  defeat  rights  antecedently  vested  in  the  assignees.'' 
Again,  the  Statute  of  Frauds  (29  Car.  2,  c.  3,)  was  passed  in  1676, 
and  by  sect.  4  provides,  that  "from  and  after  the  14th  June,  1677, 
no  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage,  &c.,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  shall  be  in  writing,  and  signed  by  the 
party  or  some  other  person  thereunto  by  him  lawfully  author- 
ized ;"  and  the  question  was,  whether  a  promise  of  marriage  made 
before  the  new  Act,  but  to  be  performed  after,  would  maintain 
an  action  without  note  in  writing.  The  Court  were  of  opinion 
that  the  action  lay,  notwithstanding  the  statute,  which  it  was 
agreed  did  not  extend  to  promises  made  before  the  24th  of  June ; 
and  judgment  was  given  for  the  plaintiff.^ 
P^„  Moon  V.  Burden^  may  be  cited  as  a  leading  decision  *in 

reference  to  the  application  of  the  above  maxim.     The  8 

'  7  Bac.  Abr.,  7th  ed.,  "  Statute"  (C.,)  p.  439.  See  Latless  v.  Holmes,  4  T. 
E.  660  ;  cited  Whitaker  v.  Wisbey,  12  C.  B.  52  ;  Doe  d.  Johnson  v.  Liversedge, 
11  M.  &  W.  517 ;  Dash  v.  Van  Kleeck,  7  Johnson  (U.  S.)  R.  477. 

2  Hitchcock  V.  Way,  6  A.  &  E.  943,  951 ;  Paddou  v.  Bartlett,  8  A.  &  E.  895, 
896.  In  Chappell  v.  Purday,  12  M.  &  W.  303,  Lord  Abinger,  0.  B.,  observed, 
with  reference  to  sects.  11  &  14  of  the  statute  5  &  6  Vict.  c.  45,  for  amending 
the  Law  of  Copyright,  "The  statute  cannot  in  reason  apply  to  the  case  of  a 
controversy  existing  at  the  time  it  was  passed." 

s  See  12  &  13  Vict.,  c.  106,  Sched.  A. 

*  Moore  v.  Phillipps,  7  M.  &  W.  536.  See  also,  Edmonds  v.  Lawley,  6  M. 
&  W.  285,  289  ;  Young  v.  Rishworth,  8  A.  &  E.  470 ;  Benjamin  v.  Belcher,  11 
A.  &  E.  350. 

5  Gilmore  v.  Shuter,  Jones  R.  108 ;  S.  C.  2  Lev.  227. 

6  2  Exch.  22,  recognized  in  Pettamberdass  v.  Thackoorseydass,  7  Moore,  P. 
C.  0.  239  ;  arg.  James  v.  Isaacs,  13  0.  B.  795 ;  Pmhom  v.  Souster,  8  Exch. 
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&  9  Yict.  c.  109,  s.  18,  wliicli  received  tlie  roj'-al  assent  on  tlie  8th 
August,  1845,  enacts  that,  "  all  contracts  and  agreements  by  way 
of  gaming  or  wagering  shall  be  null  and  void  ;  and  that  no  suit 
shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  upon  which  any  wager 
shall  have  been  made :"  this  section  was  held  not  to  defeat  an 
action  for  a  wager  which  had  been  commenced  before  the  passing 
of  the  Act.  In  the  case  just  cited,  Parke,  B.,  observes  that  the 
language  of  the  clause  above  set  out,  if  taken  in  its  ordinary 
sense,  "applies  to  all  contracts  both  past  and  future,  and  to  all 
actions  both  present  and  future  on  any  wager  whether  past  or 
future."  But  it  is,  as  Lord  Coke  says,  "  a  rule  and  law  of  Parlia- 
ment, that  regularly  nova  constitutio  futuris  formam  imponere  debet 
non  prseteritis.  This  rule,  which  is  in  effect  that  enactments  in  a 
statute  are  generally  to  be  construed  to  be  prospective,  and 
intended  to  regulate  the  future  conduct  of  persons,  is  deeply 
founded  in  good  sense  and  strict  justice,  and  has  been  acted 
upon  in  many  cases.'  *  *  *  But  this  rule,  which  is  one  of  con- 
struction only,  will  certainly  yield  to  the  intention  of  the  Jjegisla- 
ture ;  and  the  question  in  this  and  every  other  similar  case  is, 
whether  that  intention  has  been  sufficiently  expressed."  In  this 
case  Eolfe  B.,  also  remarks  that  the  principle  as  to  nova  *con-  p^oh-, 
stitutio  "is  one  of  such  obvious  convenience  and  justice 
that  it  must  always  be  adhered  to  in  the  construction  of  statutes, 
unless  in  cases  where  there  is  something  on  the  face  of  the  enact- 
ment putting  it  beyond  doubt  that  the  Legislature  meant  it  to 
operate  retrospectively."^     And  to  a  like  eififect,  in  Marsh  v.  Hig- 

138,  142 ;  Hobson  v.  Neale,  Id.  131 ;  Vansittart  v.  Taylor,  4  E.  &  B.  910 ; 
Langton  v.  Hayiies,  1  H.  &  N.  366 ;  Reg.  v  Inhabitants  of  Madeley,  15  Q.  B. 
48  ;  Harris  v.  Lawrence,  1  Exch.  697  ;  Parker  v.  Crouch,  Id.  699. 

1  Citing  Gilmore  v.  Shuter,  T.  Jones,  108 ;  S.  C.  2  Shaw,  16  ;  Edmonds  v. 
Lawley,  6  M.  &  "W.  285  ;  Moore  v.  Phillipps,  7  M.  &  W.  536. 

2  Bearing  upon  the  above  subject,  see  Smallcombe,  v  Olivier,  13  M.  &  W.  77, 
87 ;  A.  G.  V.  Bristol  Waterworks  Company,  10  Exch.  884 ;  Elliott  v.  Bishop, 
Id.  927 ;  Boodle  v.  Davis,  8  Exch.  351 ;  Waugh  v.  Middleton,  Id.  352  ;  Lar- 
pent  V.  Bibby,  5  H.  L.  Cas.  481 ;  A.  G.  v.  Marquis  of  Hertford,  3  Exch.  670, 
687,  688  ;  Reg.  v.  Inhabitants  of  St.  Mary,  Whitechapel,  12  Q.  B.  120 ;  Leaiy 
v.  Patrick,  15  Q.  B.  266,  271 ;  Mackenzie  v.  Sligo  and  Shannon  Railway 
Company,  18  Q.  B.  862.    As  to  8  &  9  Vict.  c.  106,  see  per  Williams,  J.,  Upton 
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gins'  "Wilde,  0.  J.,  says  that  "  sometimes,  no  doubt,  the  Legisla- 
ture finds  it  expedient  to  give  a  retrospective  operation  to  an 
Act  to  a  considerable  extent ;  but  then  care  is  always  taken  to 
express  that  intention  in  clear  and  unambiguous  language." 

Where  a  patent  originally  void  was  amended  under  5  &  6 
"Will.  4,  c.  83,  by  filing  a  disclaimer  of  part  of  the  invention,  the 
above  Act  was  held  not  to  have  a  retrospective  operation,  so  as 
to  make  a  party  liable  for  an  infringement  of  the  patent  prior  to 
the  time  of  entering  such  disclaimer.  "The  rule,"  observed 
Parke,  B.,  "  by  which  we  are  to  be  guided  in  construing  Acts  of 
Parliament,  is  to  look  at  the  precise  words,  and  to  construe  them 
in  their  ordinary  sense,  unless  it  would  lead  to  any  absurdity  or 
„  manifest  injustice,  and,  if  it  should,  so  to  *vary  and  modify 
'-  -'  them  as  to  avoid  that  which  it  certainly  could  not  have 
been  the  intention  of  the  Legislature  should  be  done.  Now,  if 
the  construction  contended  for  was  to  be  considered  as  the  right 
construction,  it  would  lead  to  the  manifest  injustice  of  a  party 
who  might  have  put  himself  to  great  expense  in  the  making  of 
machines  or  engines,  the  subject  of  the  grant  of  a  patent,  on  the 
faith  of  that  patent  being  void,  being  made  a  wrong-doer  by 
relation :  that  is  an  effect  the  law  will  not  give  to  any  Act  of 
Parliament,  unless  the  words  are  manifest  and  plain."^ 

Where,  however,  the  words  of  a  statute  "are  manifest  and 
plain,"  the  Court  will  give  effect  to  them,  notwithstanding  any 
particular  hardship,  inconvenience,  or  detriment,  which  may  be 
thereby  occasioned.  For  instance,  by  letters  patent  granted  to 
the  plaintiff,  it  was  amongst  other  things  provided  that,  if  he 
should  not  particularly  describe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  the  same  was  to  be  performed,  by 

V.  To-wnend,  17  C.  B.  50.  And  see  tlie  cases  cited  by  counsel,  arg.  13  Q.  B.  109, 
131 ;  Reg.  v.  Inhabitants  of  Christchurch,  Id.  149. 

'  9  C.  B.  551,  567,  and  cases  there  cited.  There  is  no  rule  of  law  which  pro- 
hibits a  retrospective  rate  :  from  the  language  of  the  Act  under  which  it  is  laid 
must  be  gathered  the  intention  of  the  Legislature.  Harrison  v.  Stickney,  3  Ho. 
L.  C.  108,  125. 

2  Perry  v.  Skinner,  2  M.  &  W.  471,  476.  As  to  which  see,  however,  per 
Jervis,  C.  J.,  Reg.  v.  Mill,  10  C.  B.  389,  391 ;  per  Parke,  B.,  Wallington  v. 
Dale,  7  Exch.  907.  See  also,  Stocker  v.  "Warner,  1  C.  B.  148,  167  ;  Russell  v. 
Ledsam,  14  M.  &  W.  574,  S.  C.  16  Id.  633  ;  1  H.  L.  Gas.  687.  As  to  the  gene- 
ral principal  illustrated  in  the  text,  see  further  Doe  d.  Evans  v.  Pye,  5  Q.  B. 
767,  773  ;  Thompson  v.  Lack,  3  C.  B.  540,  and  cases  cited  ante. 
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an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the 
same  to  be  enrolled  in  Her  Majesty's  High  Court  of  Chancery 
within  four  calendar  months  next  and  immediately  after  the  date 
of  the  said  letters  patent,  then  the  said  letters  patent  should  be- 
come void.  By  an  Act  of  Parliament,  4  &  5  Vict.  c.  1,  subse- 
quently obtained,  which  recited  that  letters  patent  had  been 
granted  to  the  plaintiff;  that  the  specification  was  enrolled  with- 
in *six  months,  instead  of  being  enrolled  within  four  r^oQ-i 
months  after  the  date  thereof,  as  required  by  the  letters 
patent ;  that  such  non-enrolment  had  arisen  from  inadvertence 
and  misinformation ;  and  that  it  was  expedient  that  the  patent 
should  be  rendered  valid  to  the  extent  thereinafter  mentioned : 
it  was  enacted,  that  the  letters  patent  should,  during  the  remainder 
of  the  term,  be  considered,  deemed,  and  taken  to  be  as  valid  and 
effectual  to  all  intents  and  purposes  as  if  the  specification  there 
under,  so  enrolled  by  the  plaintiff  within  six  months  after  the 
date  thereof,  had  been  enrolled  within  four  months.  In  case  for 
infringement  of  the  patent  by  the  defendant,  who  had  himself 
obtained  letters  patent  for  a  bond  fide  improvement  upon  the 
plaintiff's  invention  prior  to  the  passing  of  the  said  Act  of  Par- 
liament, and  at  a  time  when  the  plaintiff's  patent  had  ceased  to 
have  any  validity,  by  reason  of  its  non-enrolment :  it  was  held, 
that  the  Act  of  Parliament  in  question  operated  as  a  complete 
confirmation  of  the  plaintiff's  patent,  although  such  a  construction 
imposed  upon  the  defendant  the  hardship  of  having  his  patent 
destroyed  by  an  ex  post  facto  law.* 

The  preceding  may  perhaps  be  considered  a  strong,  but  is  by 
no  means  a  solitary  instance^  of  a  statute  being  held  to  have  a 
retrospective  operation.  Thus,  the  plaintiff  sued  in  Hilary  Term, 
1829,  for  a  debt  which  had  accrued  due  more  than  six  years  pre- 
viously :  it  was  held  that  the  statute  9  Geo.  4,  c.  14,  which  came 
into  *operation  on  the  1st  January,  1829,  precluded  him  p^i^-, 
from  recovering  on  an  oral  promise  to  pay  the  debt  made 
by  defendant  in  February,  1828.^     In  this  case  the  action  was 

'  Stead  V.  Carey,  1  C.  B.  496. 

2  See  as  to  stat.  3  &  3  Vict.  c.  37,  s.  1,  Hodgkiuson  v.  Wyatt,  4  Q.  B.  749  ; 
as  to  Stat.  6  &  7  Vict.  c.  73,  s.  37,  Brooks  v.  Bockett,  9  Q.  B.  847.  QuKie, 
whether  stat.  9  &  10  Vict.  c.  66,  is  retrospective :  vid.  Reg.  v.  Justices  of  Mid- 
dlesex, 16  L.  J.,  M.  C.  135. 

'  Towler  v.  Chatterton,  6  Bing.  253,  recognized  in  Reg.  v.  Leeds  and  Brad. 
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brought  after  the  statute  had  begun  to  operate;  but  the  same 
principle  was  applied  where  the  action  was  brought  hefore,  though 
not  tried  till  after,  the  statute  came  into  force.'  There  are,  more- 
over, several  authorities  for  extending  remedial  enactments  to 
inchoate  transactions,^  yet  these  appear  to  have  turned  on  the 
peculiar  wording  of  particular  Acts,  which  seemed  to  the  Court 
to  compel  them  to  give  the  law  an  ex  post  facto  operation.^  "We 
may  also,  in  connection  with  this  part  of  the  subject,  observe 
that,  where  an  Act  of  Parliament  is  passed  to  correct  an  error  by 
omission  in  a  former  statute  of  the  same  session,  it  relates  back 
to  the  time  when  the  first  Act  passed,  and  the  two  must  be  taken 
together  as  if  they  were  one  and  the  same  Act,  and  the  first  must 
be  read  as  containing  in  itself  in  words  the  amendments  supplied 
by  the  last.^ 

The  injustice  and  impolicy  of  ex  post  facto^  or  retrospective 
legislation  are  yet  more  apparent  with  reference  to  criminal  laws 
than  to  such  as  regard  property  or  contracts ;  it  would,  as  observed 
by  Mr.  Justice  Blackstone,  be  highly  unreasonable,  after  an  action 
is  committed,  then  for  the  first  time  to  declare  it  to  have  been  a 
p .  ^  -.  crime,  *and  to  inflict  a  punishment  upon  the  person  who 
has  committed  it,  because  it  was  impossible  that  the  party 
could  foresee  that  an  action,  innocent  when  it  was  done,  would 
be  afterwards  converted  into  guilt  by  a  subsequent  law ;  he  had 
therefore  no  cause  to  abstain  from  it,  and  all  punishment  for  not 
abstaining  must,  of  consequence,  be  cruel  and  unjust.^  With 
reference,  therefore,  to  the  operation  of  a  new  law,  the  maxim  of 
Paulus,^  adopted  by  Lord  Bacon,  applies,  nunquam  crescit  ex  post 
facto  preeteriti  delicti  sestimatio,  the  law  does  not  allow  a  later  fact, 
a  circumstance  or  matter  subsequent,  to  extend  or  amplify  an 
offence :  it  construes  neither  penal  laws  nor  penal  facts  by  intend- 
ment, but  considers  the  offence  in  degree  as  it  stood  at  the  time 
when  it  was  committed.* 

ford  E.  C,  18  Q.  B.  343.  See  also,  Bradshaw  v.  Tasker,  3  My.  &  K.  331 ; 
Fourdrin  v.  Qowdey,  3  My.  &  K.  383. 

'  Kirkhaugh  v.  Herbert,  and  an  anonymous  case  cited  6  Bing.  365. 

2  See  the  cases  cited,  argument,  6  A.  &  E.  946,  and  supra  (»). 

3  Judgment,  6  A.  &  E.  951.     See  Burn  v.  Caryallio,  1  A.  &  E.  895. 
*  3  Dwarr.  Stats.  685. 

5  As  to  the  meaning  and  derivation  of  this  expression,  see  note,  3  Peters  (U. 
S.)  R.  683. 
«  Bla.  Com.,  31st  ed.,  46.  7  D.  50.  17.  188.  §  1. 

^  Bac.  Max.  reg.  8. 
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Ad  ea  qu^  frequentius  accidunt  jura  adaptantuk. 

(2  Inst.  137.) 
T?ie  laws  are  adapted  to  those  cases  loMch  most  frequently  occur. 

Laws  ought  to  be,  and  usually  are  framed  with  a  view  to  such 
cases  as  are  of  frequent  rather  than  such  as  are  of  rare  or  ac- 
cidental occurrence,  or,  in  the  language  of  the  civil  law,  jus 
constitui  oportet  in  his  quae  ut  plurimum  accidunt  non  quse  ex  inopi 
nato;^  for,  neque  leges  neque  senatusconsuUa  ita  scrihi  possunt  ut 
omnes  casus  qui  quandoque  inciderint  comprehendantur,  sed  svfficit 
ea  quse  *plerumque  accidunt  contineri^  laws  cannot  be  so 
worded  as  to  include  every  case  which  may  arise,  but  it  is  -' 

sufficient  if  they  apply  to  those  things  which  most  frequently  hap- 
pen. Public  Acts,  it  may  likewise  be  observed,  are  seldom  made 
for  one  particular  person,  or  limited  to  one  single  case ;  but  they 
are  made  for  the  common  good,  and  prescribe  such  rules  of  con- 
duct as  it  is  useful  to  observe  in  the  ordinary  occurrences  of  life.' 

A  few  illustrations  of  the  maxim  above  cited  will  suffice : — 

"Where  a  private  Act  of  Parliament  intituled,  "An  Act  to 
enable  the  N.  Union  Society  for  Insurance  against  Loss  by 
Fire,  to  sue  in  the  name  of  their  Secretary,  and  to  be  sued  in 
the  names  of  their  Directors,  Treasurers,  and  Secretary,"  enacted 
that  all  actions  and  suits  might  be  commenced  in  the  name  of 
the  secretary,  as  nominal  plaintiff:  it  was  held  that  this  Act  did 
not  enable  the  secretary  to  petition,  on  behalf  of  the  society,  for 
a  commission  of  bankruptcy  against  their  debtor;  for  the  ex- 
pression "to  sue,"  generally  speaking,  means  to  bring  actions, 
and  ad  ea  quae  frequentius  accidunt  jura  adaptantur.  "Taking  out 
a  commission  of  bankruptcy,"  observed  Bayley,  J.,  "is  a  well 
known  mode  of  recovering  a  debt,  and  if  the  Legislature  had 
intended  to  include  that  remedy,  I  should  have  expected  to  find 
more  comprehensive  words  than  'to  sue.'  A  commission  of 
bankruptcy  is  not  ordinarily  spoken  of  in  that  way."^ 

*Again,  where  the  construction  of  the  stat.  11  Geo.  2,  c.  r,(. ,  „, 
19,  which  gives  a  remedy  to  a  landlord  whose  tenant  has  -' 

'  D.  1.  3.  3.  See  Lord  Camden's  judgment  in  Entick  v.  Carrington,  19 
How.  St.  Tr.  1061. 

'  D.  1.  3.  10.  3  See  "Wood's  Treatise  of  Laws,  131. 

*  Guthrie  v.  Pisk,  3  B.  &  C.  178,  183.  Argument,  Attorney-General  v.  Jack- 
son, 2  Cr.  &  J.  108  ;  Wing.  Max.  716.  Argumentum  a  communiter  acciden- 
tibus  in  jure  frequens  est,  Gothofred,  ad  D.  44.  2.  6. 
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fraudulently  removed  goods  from  tlie  demised  premises,  unless 
they  have  been  bond  fide  sold  to  one  not  privy  to  the  fraud,  was 
under  consideration ;  and  it  was  urged  that  the  landlord  was  not 
empowered  by  the  statute  to  enter  the  close  of  a  third  person,  or 
to  break  his  locks  for  the  purpose  of  seizing  the  goods,  unless  he 
was  a  party  to,  or  at  least  cognisant  of  their  fraudulent  removal ; 
and  further,  that  the  breaking  open  of  his  gates  without  a  pre- 
vious request  to  open  them  was  unjustifiable :  the  Court  held 
that  neither  of  these  conditions  need  be  observed  as  necessary  to 
the  exercise  of  the  right  given  by  the  statute,  "for,  generally, 
goods  fraudulently  removed  are  not  secreted  in  a  man's  close 
or  house  without  his  privity  or  consent.  The  Legislature  may 
be  presumed  to  have  had  this^  in  their  contemplation :  ad  ea 
quae  frequentius  accidunt  jura  adajita^itur.'" 

In  Miller  v.  Salomons,^  speaking  of  the  statute  law,  Parke, 
B.,  thus  paraphrases  the  maxim  under  consideration : — "  K,  in 
the  vast  majority  of  possible  cases — in  all  of  ordinary  occur- 
rence— the  law  is  in  no  degree  inconsistent  or  unreasonable, 
construed  according  to  its  plain  words,  it  seems  to  me  to  be  an 
untenable  proposition,  and  unsupported  by  authority,  to  say  that 
the  construction  may  be  varied  in  every  case,  because  there  is 
one  possible  but  highly  improbable,  one,  in  which  the  law  would 
operate  with  great  severity,  and  against  our  own  notions  of  jus- 
tice. The  utmost  that  can  be  reasonably  contended  is,  that  it 
r*4.^l  ^^°'^-'-*^  ^®  varied  *in  that  particular  case  so  as  to  obviate 
that  injustice — no  further." 

The  principle  under  consideration  holds  as  well  in  reference 
to  the  unwritten  as  to  the  statute  law.  Thus,  fu  Hawtayne  v. 
Bourne,^  Parke,  B.,  in  reference  to  the  authority  of  an  agent 
to  raise  money  in  cases  of  necessity  by  pledging  the  credit  of 
his  principal,  observes  that  no  such  power  exists,  except  in  the 
case  "  of  the  master  of  a  ship,  and  of  the  acceptor  of  a  bill  of 
exchange,  for  the  honour  of  the  drawer.  The  latter  derives  its 
existence  from  the  law  of  merchants;  and  in  the  former  case, 
the  law  which  generally  provides  for  ordinary  events,  and  not 
for  cases  which  are  of  rare  occurrence,  considers  how  likely  and 
frequent  are  accidents  at  sea,  when  it  may  be  necessary  in  order 

■  ■Williams  v.  Koberts,  7  Exch.  618,  628  ;  see  Thomas  v.  Watkins,  Id.  630. 

2  7  Exch.  549,  S.  C.  8  Id.  778. 

3  7  M.  &  W.  599,  600. 
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to  have  the  vessel  repaired  or  to  provide  the  means  of  continu- 
ing the  voyage,  to  pledge  the  credit  of  her  owners ;  and  there- 
fore it  is  that  the  law  invests  the  master  with  power  to  raise 
money,  and  by  an  instrument  of  hypothecation  to  pledge  the 
ship  itself,  if  necessary." 

It  is  then  true,  that,  "  when  the  words  of  a  law  extend  not  to 
an  inconvenience  rarely  happening,  but  do  to  those  which  often 
happen,  it  is  good  reason  not  to  strain  the  words  further  than 
they  reach,  by  saying  it  is  casv^  omissus,  and  that  the  law  intended 
quae  frequentlus  acciduntP  "But,"  on  the  other  hand,  "it  is  no 
reason,  when  the  words  of  a  law  do  enough  extend  to  an  in- 
convenience seldom  happening,  that  they  should  not  extend  to  it 
as  well  as  if  it  happened  more  frequently,  because  it  happens 
but  seldom."'  Where,  however,  a  casus  omissus  does  really 
occur  in  a  statute,  either  through  the  inadvertence  *of  the 
Legislature,  or  on  the  principle  quod  semel  aut  his  existit 
praetereunt  legislator es,^  the  rule  is,  that  the  particular  case  thus 
left  unprovided  for,  must  be  disposed  of  according  to  the  law  as 
it  existed  prior  to  such  statute — -Casus  omissus  et  ohlivioni  daius 
dispositioni  communis  juris  relinquitur? 


*  CHAPTER  II.  1*46] 

MAXIMS   EELATING   TO   THE   CEOWN. 

The  principal  attributes  of  the  Crown  are  sovereignty  or  pre- 
eminence, perfection,  and  perpetuity;  and  these  attributes  are 
attached  to  the  wearer  of  the  crown  by  the  Constitution,  and 
may  be  said  to  form  his  constitutional  character  and  royal 
dignity.  On  the  other  hand,  the  principal  duty  of  the  sovereign 
is  to  govern  his  people  according  to  law ;  and  this  is  not  only 
consonant  to  the  principles  of  nature,  of  liberty,  of  reason,  and 
of  society,  but  has  always  been  esteemed  an  express  part  of  the 
common  law  of  England,  even  when  prerogative  was  at  the 
highest.  In  the  pages  immediately  following  are  collected  some 
of  the  more  important  technical  rules,  embodying  the  above 

'  Vaugh.  R.  373.  s  D.  1.  3.  0. 

3  5  Rep.  38.     See  Robinson  v.  Cotterell,  11  Exch.  476. 
3 
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general  attributes  of  tlie  Crown,  witli  remarks  as  to  their- mean- 
ing and  qualifications.^ 


Eex  non  debet  esse  sub  homine,  sed  sub  Deo  et  sub  lege, 
quia  lex  facit  begem. 

(Bract.  Lib.  i.  fo.  5.) 

The  king  is  ■under  no  man,  yet  he  is  in  subjection  to  God  and  to  the  law,  for  the 
law  makes  tlie  king. 

_„ ,  _,        *Tlie  head  of  the  state  is  regarded  by  our  law  in  a  two- 

[471  ...  .  . 

'-      -^    fold  character — as  an  individual  liable  like  any  other  to 

the  accidents  of  mortality  and  its  frailties ;  also  as  a  corporation 
sole^  endowed  with  certain  peculiar  attributes,  the  recognition 
whereof  leads  to  important  consequences.  Politically,  the  sove- 
reign is  regarded  in  this  latter  character,  and  is  invested  with 
various  functions,  which  the  individual,  as  such,  could  not  dis- 
charge. "  The  person  of  the  King,"  it  has  been  said,^  "  is  by  law 
made  up  of  two  bodies :  a  natural  body,  subject  to  infancy,  in- 
firmity, sickness,  and  death ;  and  a  political  body,  perfect,  power- 
ful, and  perpetual."  These  two  bodies  are  inseparably  united 
together,  so  that  they  may  be  distinguished,  but  cannot  be 
divided.  More  often,  however,  the  sovereign  would  seem  to  be 
regarded  by  our  law  in  his  political  than  in  his  individual  and 
natural  capacity,  and  the  attributes  .of  his  former  are  blended 
with  those  of  his  latter  character.  As  conservator  of  the  public 
peace,  the  Crown,  in  any  criminal  proceeding,  represents  the  conj- 
munity  at  large,  prosecutes  for  the  ofience  committed  against  the 
public,  and  can  alone  exercise  the  prerogative  of  pardoning.^  As 
the  fountain  of  justice,  no  Court  can  have  jurisdiction  over  the 

'  See  further,  on  the  subject  of  this  section,  Mr.  Allen's  Treatise  on  the  Royal 
Prerogative,  ed.  1849,  and  Mr.  Chitty's  Treatise  on  the  Prerogative  of  the 
Crown,  particularly  chaps,  i.  il.  xv.  xvi.  ;  1  Bla.  Com.,  21st  ed.,  chap.  vii. ; 
Portescue  de  Laud.  Leg.  Ang.  by  Amos,  chap.  ix.  ;  Pinch's  Law,  81 ;  Plowd. 
Com. ,  chap.  xi.  ;  Bracton,  chap.  viii.  ;  De  Lolme  Const,  of  England,  chap.  vi. 

'  Mr.  Allen,  however,  observes,  at  page  6  of  his  Treatise  on  the  Royal  Pre- 
rogative, that  "there  is  something  higher,  more  mysterious,  and  more  remote 
from  reality  in  the  conception  which  the  law  of  England  forms  of  the  king  than 
enters  into  the  notion  of  a  coriJoration  sole." 

3  Bagshaw,  Rights  of  the  Crown  of  England,  29 ;  Plowd.  313  a,  317  a,  338 ; 
Allen  Royal  Pre.  36  ;  Bac.  Abr.  Prerogative  (E.  3.) 

*  1  Bla.  Com.,  31st  ed.,  268  ;  Allen  Pre.  Cr.  3. 
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sovereign ;  an  action  at  law,  therefore,  will  not  lie  against  the 
king;^  for  which  rule,  *indeed,  another  more  technical  r^^.o-, 
reason  may  be  assigned — that  the  king  cannot  by  his  writ 
command  himself  to  appear  coram  judice.  As  the  dispenser  of 
law  and  equity,  the  king  is  present  in  all  his  Courts ;  whence  it  is 
that  he  cannot  be  nonsuit  in  an  action,  nor  appear  by  attorney.^ 

The  Case  of  Prohibitions^  shows,  however,  that  the  king  is  not 
above  the  law,  for  he  cannot  in  person  assume  to  decide  any  case, 
civil  or  criminal,  but  must  do  so  by  his  judges ;  the  law  being 
"the  golden  met-wand  and  measure  to  try  the  causes  of  the  sub- 
jects, and  which  protected  his  majesty  in  safety  and  peace,"— the 
king  being  thus,  in  truth,  suh  deo  et  lege.  This  case  shows  also 
that  an  action  will  not  lie  against  the  Crown,  for  it  is  there  laid 
down  that  "the  king  cannot  arrest  a  man  for  suspicion  of  treason 
or  felony,  as  others  of  his  lieges  may ;"  the  reason  given  being, 
that  if  a  wrong  be  thus  done  to  an  individual,  he  can  have  no 
remedy,  for  the  party  grieved  cannot  have  remedy  against  the 
king.  It  would  seem,  indeed,  that,  at  all  events  since  the  reign 
of  Edward  I.,  no  action  at  law  has  been  upheld  in  our  Courts 
against  the  Crown,^  and  we  read  in  Plowden  that  "  a  man  cannot 
count  against  the  king.'"  But,  although  in  this  and  other  respects, 
presently  to  be  noticed,  the  king  is  greatly  favoured  by  the  law, 
being  exempted  from  the  operation  of  various  rules  applicable  to 
the  subject,  he  is,  on  the  whole,  and  essentially,  beneath,  not 
superior  to  it,  theoretically  in  some  respects  above,  but  practi- 
cally bound  and  directed  by  its  ordinances.^ 

'  Post,  56.  As  to  proceedings  by  or  against  foreign  potentates  in  our  Courts, 
see  Wadsworth  v.  Queen  of  Spain,  and  De  Hater  v.  Queen  of  Portugal,  17  Q. 
B.  171 ;  Duke  of  Brunswick  v.  King  of  Hanover,  3  H.  L.  Cas.  1 ;  Mundun 
V.  Duke  of  Brunswick,  10  Q.  B.  656. 

2 1  Bla.  Com.,  21st  ed.,  270 ;  Finch  Law,  (by  Pickering,)  83. 

^  ProMMlions  del  Roy,  13  Rep.  63. 

<  CMtt.  Pre.  Cr.  =  Plowd.  241,  553. 

5  See  the  Debate  in  the  House  of  Lords  on  Life  Peerages,  Hansard,  vol.  140, 
pp.  263,  &c.  In  Howard  v.  Gossett,  10  Q.  B.  386,  Coleridge,  J.,  observes  that 
' '  the  law  is  supreme  over  the  House  of  Commons  as  over  the  Crown  itself,  et  vide 
Xiost,  p.  53. 
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[*49]  *Rex  nunquam  moritue. 

(Brancli,  Max.  5tli  ed.,  197.) 
Tlie  hing  never  dies. 

The  law  ascribes  to  the  king,  in  his  political  capacity,  an  abso- 
lute immortality;  and,  immediately  upon  the  decease  of  the 
reigning  prince  in  his  natural  capacity,  the  kingly  dignity  and 
the  prerogatives  and  politic  capacities  of  the  supreme  magistrate, 
by  act  of  law,  without  any  interregnum  or  interval,  vest  at  once 
in  his  successor,  who  is,  eo  instante,  king,  to  all  intents  and  pur- 
poses ;  and  this  is  in  accordance  with  the  maxim  of  our  constitu- 
tion, In  Anglid  non  est  interregnum} 

"  It  is  true,"  says  Lord  Lyndhurst,^  "  that  the  king  never  dies,  the 
demise  is  immediately  followed  by  the  succession,  there  is  no  in- 
terval ;  the  sovereign  always  exists,  the  person  only  is  changed." 

50  tender,  indeed,  is  the  law  of  supposing  even  a  possibility  of 
the  death  of  the  sovereign,  that  his  natural  dissolution  is,  generally 
called  his  demise — demissio  regis  vel  coronx — an  expression  which 
signifies  merely  a  transfer  of  property ;  and  when  we  speak  of  the 
demise  of  the  Crown,  we  mean  only  that,  in  consequence  of  the 
disunion  of  the  king's  natural  body  from  his  body  politic,^ 
the  kingdom  is  transferred  or  demised  to  his  successor ;  and  so 
the  royal  dignity  remains  perpetual.  It  has,  doubtless,  usually 
been  thought  prudent,  when  the  sovereign  has  been  of  tender 
years,  at  the  period  of  the  devolution  upon  him  of  the  royal 

jj  dignity,  to  appoint  a  protector,  guardian,  *or  regent,  to 
discharge  the  functions  of  royalty  for  a  limited  time ;  but 
the  very  necessity  of  such  extraordinary  provision  is  sufiSicient  to 
demonstrate  the  truth  of  that  maxim  of  the  common  law,  that  in 
the  king  is  no  minority,*  for  he  has  no  legal  guardian ;  and  the 
appointment  of  a  regency  must,  therefore  be  regarded  merely  as 
a  provision  made  by  the  Legislature,  in  order  to  meet  a  special 
and  temporary  emergency .' 

It  seems  that  the  Duchy  of  Cornwall  vests  in  the  king's  eldest 

1  Jenk.  Cent.  205.  See  Cooper's  Account  of  Public  Records,  vol.  3,  323,  324. 
Allen,  Royal  Pre.  44. 

2  Vise.  Canterl)ury  v.  At. -Gen.  1  Phill.  322. 

3  Ante.  47.  ■•  Bac.  Abr.  Prerogative  (A.) 

5 1  Bla.  Com.,  21sl  ed.,  249  ;  Chitt.  Pre.  Cr.  5  ;  1  Plowd.  177,  234.  And  see 
the  Stat.  3  &  4  Vict.  c.  53,  which  provides  for  the  possible  event  of  a  demise  of 
the  Crown  before  the  heir-apparent  shall  have  attained  the  age  of  eighteen  years. 
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son  and  heir  apparent  at  the  instant  of  his  birth,  without  gift  or 
creation,  and  as  if  minority  could  no  more  be  predicated  of  him 
than  of  the  sovereign  himself.^ 

The  throne  then  goes  by  descent,  not  by  succession,  and  if 
lands  be  given  to  the  king  and  his  "heirs,"  this  word  "heirs"  will 
be  held  to  include  the  "  successors"  to  the  Crown,  although,  on 
the  demise  of  the  sovereign,  according  to  the  course  of  descent 
recognized  at  the  common  law,  the  land  might  have  gone  in  some 
other  channel.  Hence,  if  the  king  die  without  issue  male,  but 
leaving  two  daughters,  lands  held  to  him  and  his  heirs,  will  go  to 
his  eldest  daughter  as  succeeding  to  the  Crown ;  whereas,  in  the 
case  of  a  subject,  lands  whereof  he  was  seised  would  pass  to  his 
daughters,  in  default  of  male  issue,  as  coparceners.^  Similarly,  if 
real  estate  be  given  to  the  king  and  his  heirs,  and  afterwards  the 
reigning  dynasty  be  changed,  and  another  family  be  placed  upon 
the  throne,  *the  land  in  question  would  go  to  the  successor,  p^^., , 
and  then 'descend  in  the  new  line  as  before.^  And  a  grant  '-  -' 
of  land  to  the  king  for  ever  creates  in  him  aji  estate  of  perpetual 
inheritance,  whereas  the  like  words  would  but  give  an  estate  for 
life  to  any  of  his  subjects.* 

In  regard  also  to  personal  property,  the  Crown  is  differently 
circumstanced  from  an  individual  or  from  a  corporation  sole ;  for, 
according  to  the  ordinary  rule,  such  property  will  not,  in  the  case 
of  a  corporation  sole,  go  to  the  successor — in  the  king's  case,  by 
our  common  law,  it  does  so.'  And  it  may  be  worthy  of  remark, 
that  the  maxim,  "the  king  never  dies,"  founded  manifestly  in 
notions  of  expediency,  and  in  the  apprehension  of  danger  which 
would  result  from  an  interregnum,  does  not  hold  in  regard  to 
other  corporations  sole.  A  parson,  for  instance,  albeit  clothed 
with  the  same  rights  and  reputed  to  be  the  same  person  as  his 
predecessor,  is  not  deemed  by  our  law  to  be  continuously  in  pos- 
session of  his  of&ce,  nor  is  it  deemed  essential  to  the  preservation 
of  his  oficial  privileges  and  immunities  that  one  incumbent 
should,  without  any  interval  of  time  or  interruption,  follow 
another.  Such  a  corporation  sole  may,  during  an  interval  of 
time,  cease  to  be  visibly  in  esse,  whereas  the  king  never  dies, — 
his  throne  and  office  are  never  vacant. 

'  Per  Lord  Brougham,  C,  Coop.,  R.  125. 

2  Grant  on  Corporations,  027.  '  Grant  on  Corporations,  037. 

<  2  Bla.  Com.,  21st  ed.,  109.  »  Grant,  Corp.  620. 
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Ee5  non  potest  peocaee. 

(3  Roll,  E.  304.) 
Tlie  Icing  can  do  no  wrong. 

It  is  an  ancient  and  fundamental  principle  of  tlie  Englisli  con 
^^  stitution,  that  the  king  can  do  no  -wrong.^  *But  this  maxim 
'-  -■  must  not  be  understood  to  mean  that  the  king  is  above 
the  laws,  in  the  unconflned  sense  of  those  words,  and  that  every- 
thing he  does  is  of  course  just  and  lawful.  Its  true  meaning  is : 
First,  that  the  sovereign,  individually  and  personally,  and  in  his 
natural  capacity,  is  independent  of  and  is  not  amenable  to  any 
other  earthly  power  or  jurisdiction ;  and  that  whatever  may  be 
amiss  in  the  condition  of  public  affairs,  is  not  to  be  imputed  to 
the  king,  so  as  to  render  him  answerable  for  it  personally  to  his 
people.  Secondly,  the  above  maxim  means,  that  the  prerogative 
of  the  Crown  extends  not  to  do  any  injury,  because,  being  created 
for  the  benefit  of  the  people,  it  cannot  be  exerted  to  their  preju- 
dice,^ and  it  is  therefore  a  fundamental  general  rule,  that  the  king 
cannot  sanction  any  act  forbidden  by  law ;  so  that,  in  this  point 
of  view,  he  is  under,  and  not  above  the  laws, — and  is  bound  by 
them  equally  with  his  subjects.'  If,  then,  the  sovereign  personally 
command  an  unlawful  act  to  be  done,  the  offence  of  the  instru- 
ment is  not  thereby  indemnified  f  for,  though  the  king  is  not 
himself  under  the  coercive  power  of  the  law,  yet,  in  many  cases, 
his  commands  are  under  the  directive  power  of  the  law,  which 
makes  the  act  itself  invalid  if  unlawful,  and  so  renders  the  instru- 
ment of  execution  thereof  obnoxious  to  punishment.'  As  in 
affairs  of  state  the  ministers  of  the  Crown  are  held  responsible  for 
advice  tendered  to  it,  or  even  for  measures  which  might  possibly 
„  be  known  *to  emanate  directly  from  the  sovereign,  so  may 
the  agents  of  the  sovereign  be  civilly  or  criminally  an- 
swerable for  lawless  acts  done — if  that  may  be  imagined — ^by  his 
command. 

'  Jenk.  Cent.  9,  308. 

2 1  Bla.  Com.,  31st  ed.,  346  ;  3  Id.  354 ;  Chitt.  Pre.  Cr.  5.     ■ 

'^  Chitt.  Pre.  Cr.  5 :  Jenk.  Cent.  303.  See  Fortescue,  de  Laud.  Leg.  Ang. 
(by  Amos)  38. 

■*  8ecus  where  a  public  servant  acts  in  obedience  to  the  orders  of  government. 
See  Buron  v.  Denman,  3  Exch.  167,  cited  post. 

5 1  Hale,  P.  C.  43,  44,  137.  Per  Coleridge,  J.,  Howard  v.  Gosset,  10  Q. 
B.  386. 


MAXIMS    RELATING    TO    THE    CEOWN.  89 

The  king,  moreover,  is  not  only  incapable  of  doing  wrong,  but 
even  of  thinking  wrong.  Whenever,  therefore,  it  happens  that 
by  misinformation  or  inadvertence,  the  Crown  has  been  induced 
to  invade  the  private  rights  of  any  of  its  subjects, — as  by  granting 
any  franchise  or  privilege  to  a  subject  contrary  to  reason,  or  in 
any  way  prejudicial  to  the  Commonwealth  or  a  private  person, — 
the  law  will  not  suppose  the  king  to  have  meant  either  an  unwise 
or  an  injurious  action,  for  eadem  mens  praesumitur  regis  quce  est 
juris  ei  quse  esse  debet  prsesertim  in  dubiis^  but  declares  that  the 
king  was  deceived  in  his  grant ;  and  thereupon  such  grant  is  ren- 
dered void  merely  upon  the  supposition  of  fraud  and  deception 
either  by  or  upon  those  agents  whom  the  Crown  has  thought 
proper  to  employ.^  In  like  manner,  also,  the  king's  grants  are 
void  whenever  they  tend  to  prejudice  the  course  of  public  jus- 
tice.' And,  in  brief,  to  use  the  words  of  a  learned  judge,*  the 
Crown  cannot,  in  derogation  of  the  right  of  the  public,  unduly 
lirdit  and  fetter  the  exercise  of  the  prerogative  which  is  vested 
in  the  Crown  for  the  public  good.  The  Crowa  cannot  dispense 
with  anything  in  which  the  subject  has  an  interest,'  nor  make  a 
grant  in  violation  of  the  common  *law  of  the  land,'  or  in-  p^_ ,, 
jurious  to  vested  rights.'    In  this  manner  it  is,  that,  while  -' 

the  sovereign  himself  is,  in  a  personal  sense,  incapable  of  doing 
wrong,  yet  his  acts  may  in  themselves  be  contrary  to  law,  and, 
on  that  account,  be  avoided  or  set  aside  by  the  law. 

It  must  further  be  observed,  that  even  where  the  king's  grant 
purports  to  be  made  de  gratid  speciali,  certd  scientid,  et  mero  motu, 
the  grant  will,  nevertheless,  be  void,  if  it  appears  to  the  Court 
that  the  king  was  deceived  in  the  purpose  and  intent  thereof : 
and  this  agrees  with  a  text  of  the  civil  law,  which  says,  that  the 
above  clause  non  valet  in  his  in  quibus  prsesumitur  principem  esse 
ignorantem ;  therefore,  if  the  king  grant  such  an  estate  as  by  law 
he  could  not  grant,  forasmuch  as  the  king  was  deceived  in  the 
law,  his  grant  will  be  void.^    It  does  not  seem,  however,  that  this 

'  Hobart,  154. 

2 1  Bla.  Com.,  Slat  ed.,  246 ;  Gledstanes  v.  The  Earl  of  Sandwich,  5  Scott, 
N.  E.  719  ;  R.  v.  Kompe,  1  Lord  Raym,  49,  cited  Id.  720 ;  Finch's  Law,  101  ; 
Vigers  v.  Dean,  &c.,  of  St.  Paul's  14  Q.  B.  909. 

3  Chitt.  Pre.  Cr.  385.  *  See  per  Piatt,  B.,  2  E.  &  B.  884. 

6  Thomas  v.  Waters,  Hardr.  443,  448.     «  3  RoU.  Abr.  164. 

■:  R.  V.  Butler,  3  Lev.  220  ;  cited  per  Parke,  B.,  3  E.  &  B.  894 

s  Case,  of  Alton  Woods,  1  Rep.  58. 
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doctrine  can  be  extended  to  invalidate  an  Act  of  tlie  Legislature, 
on  tlie  ground  "that  it  was  obtained  by  a  suggestio  falsi,  or  sup- 
pressio  veri.  It  would  indeed  be  something  new,  as  recently- 
observed  by  Cresswell,  J./  to  impeach  an  Act  of  Parliament  by  a 
plea  stating  that  it  was  obtained  by  fraud. 

In  connection  with  this  part  of  our  subject,  it  is  worthy  of 
remark,  that  the  power  which  the  Crown  possesses  of  calling 
back  its  grants,  when  made  under  mistake,  is  not  like  any  right 
possessed  by  individuals ;  for,  when  it  has  been  deceived,  the 
grant  may  be  recalled  notwithstanding  any  derivative  title  de- 
pending upon  it,  and  those  who  have  deceived  it  must  bear  the 
consequences.^ 

P^_>.-.  *The  doctrine  just  stated  applies  also  in  the  case  of  a 
patent  which  has  in  some  way  improvidently  emanated 
from  the  Crown.  Thus,  in  Morgan  v.  Seaward,'  Parke,  B.,  ob- 
serves as  follows :  "  That  a  false  suggestion  of  the  grantee  avoids 
an  ordinary  grant  of  lands  or  tenements  from  the  Crown,  is  a 
maxim  of  the  common  law,  and  such  a  grant  is  void,  not  against 
the  Crown  merely,  but  in  a  suit  against  a  third  person.^  It  is  on 
the  same  principle  that  a  patent  for  two  or  more  inventions, 
where  one  is  not  new,  is  void  altogether,  as  was  held  in  Hill  v. 
Thompson,^  and  Brunton  v.  Hawkes  f  for  although  the  statute'^ 
invalidates  a  patent  for  want  of  novelty,  and  consequently  by 
force  of  the  statute  the  patent  would  be  void,  so  far  as  related  to 
that  which  was  old ;  yet  the  principle  on  which  the  patent  has 
been  held  to  be  void  altogether  is,  that  the  consideration  for  the 
grant  is  the  novelty  of  all,  and  the  consideration  failing,  or,  in 
other  words,  the  Crown  being  deceived  in  its  grant,  the  patent  is 
void,  and  no  action  maintainable  upon  it." 

The  rule  upon  the  subject  now  touched  upon,  is  yet  more  fully 
laid  down  by  Coleridge,  J.,  in  a  recent  case'  as  follows: — "If  the 
king  has  been  deceived  by  any  false  suggestion  as  to  what  he 
grants  or  the  consideration  for  his  grant ;  if  he  appears  to  have 

1  Stead  V.  Carey,  1  C.  B.  516  ;  per  Tindall,  C.  J.,  Id.  533. 

2  Judgment,  Gumming  v.  Forrester,  3  Jao.  &  W.  342. 

3  3  M.  &  "W.  544,  cited  arg.  Nickels  v.  Eoss,  8  C.  B.  710  ;  Beard  v.  Egerton, 
Id.  307 ;  Croll  v.  Edge,  9  C.  B.  486.     See  Beg.  v.  Betts,  15  Q.  B.  540,  547. 

■•  Citing  Travell  t.  Carteret,  3  Lev.  135  ;  Alcock  v.  Cooke,  5  Bing.  340. 
5  8  Taunt.  375.  e  4  B.  &  Aid.  543.  ^  21  Jac.  1,  c.  3. 

s  Reg.  v.  Eastern  Arcliipelago  Co.  1  E.  &  B.  310,  337,  838 ;  S.  C.  3  B.  & 
B.  856. 
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been  ignorant  or  misinformed  as  to  liis  interest  in  the  subject- 
matter  of  his  grant ;  if  the  language  of  his  grant  be  so  general, 
that  you  cannot  in  reason  apply  it  to  all  that  might  literally 
*fall  under  it ;  or  if  it  be  couched  in  terms  so  uncertain  j-^p-o-i 
that  you  cannot  tell  how  to  apply  it  with  that  precision  -' 

which  grants  from  one  so  specially  representing  the  public  in- 
terest ought  in  reason  to  have ;  or  if  the  grant  reasonably  con- 
strued would  work  a  wrong  or  something  contrary  to  law ;  in 
these  and  such  like  cases  the  grant  will  be  either  wholly  void  or 
restrained,  according  to  circumstances ;  and  equally  so  whether 
the  technical  words,  ex  certd  scientid  et  mero  motu,  be  used  or  not. 
But  this  is  held  upon  the  very  same  principle  of  construction  on 
which  a  grant  from  a  subject  is  construed,  viz.,  the  duty  of  effec- 
tuating the  intention  of  the  grantor.  To  hold  the  grants  valid 
or  unrestrained  in  the  cases  I  have  just  put,  would  be,  as  is  said, 
in  deceptione  domini  regis,  and  not  secundum  intentionem." 

On  the  principle,  enunciated  by  the  maxim  under  considera- 
tion, no  suit  or  action  can  be  brought  against  the  sovereign,  even 
in  respect  of  civil  matters ;  and  as  to  any  cause  of  complaint 
which  a  subject  may  happen  to  have  against  the  sovereign  in 
respect  of  some  personal  injury  of  a  private  nature,  but  distinct 
from  a  mere  claim  of  property,  the  sovereign  is  not  personally 
chargeable,  nor  can  he  be  subjected  to  the  usual  common-law 
proceedings  which  may  be  instituted  between  subject  and  sub- 
ject.' The  law  will,  in  such  a  case,  presume  that  the  subject 
cannot  have  sustained  any  such  personal  wrong  from  the  Crown, 
because  it  feels  itself  incapable  of  furnishing  any  adequate 
remedy, — and  want  of  right  and  want  of  remedy  are  the  same 
thing  in  law.^ 

*With  respect  to  injuries  to  the  rights  of  property,  these  p^r »-, 
can  scarcely  be  committed  by  the  Crown,  except  through  -" 

the  medium  of  its  agents,  and  by  misinformation  or  inadvertency, 
and  the  law  has  furnished  the  subject  with  a  decent  and  respectful 
mode  of  terminating  the  invasion  of  his  rights,  by  informing  the 
king  of  the  true  state  of  the  matter  in  dispute,  viz.,  by  Petition 
of  Eight ;  and  as  it  presumes  that  to  know  of  any  injury  and  to 

'  Chitt.  Pre.  Cr.  339,  340  ;  3  Bla.  Com.,  21st  ed.,  255  ;  4  Id.  33  ;  Jenk.  Cent. 
78;  Viscount  Canterbury  v.  A.-G.,  infra;  Buron  v.  Denman,  2  Exch.  167, 
189  ;  Doe  d.  Legh  v.  Roe,  8  M.  &  "W.  579  ;  ante,  47. 

2  Chitt.  Pre.  Cr.  340. 
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redress  it  are  inseparable  in  tlie  royal  breast,  it 'then  issues,  as  of 
course,'^  in  the  king's  own  name,  his  order  to  his  judges  to  do 
justice  to  the  party  aggrieved." 

If,  for  instance,  a  legacy  is  claimed  under  the  will  of  a  deceased 
sovereign,  it  seems  that  the  only  course  to  be  pursued  by  the 
claimant,  for  the  recovery  of  such  legacy,  is  by  Petition  of  Eight 
to  the  grace  and  favour  of  the  reigning  sovereign.  "Is  there 
any  reason,"  said  Lord  Langdale,  in  a  recent  case,^  "  why  a  Petition 
P^_o  of  Eight  *might  not  have  been  presented  ?  I  am  far  from 
thinking  that  it  is  competent  to  the  king,  or  rather  to  his 
responsible  advisers,  to  refuse  capriciously  to  put  into  a  due 
course  of  investigation  any  proper  question  raised  on  a  Petition 
of  Eight.  The  form  of  the  application  being,  as  it  is  said,  to  the 
grace  and  favour  of  the  king,  affords  no  foundation  for  any  such 
suggestion." 

In  another  remarkable  case,^  the  petitioner  by  Petition  of  Eight 
claimed  compensation  from  the  Crown  for  damage  alleged  to 
have  been  done  in  the  preceding  reign  to  some  property  of  the 
petitioner,  while  Speaker  of  the  House  of  Commons,  by  the  fire 
which,  in  the  year  1834,  destroyed  the  two  Houses  of  Parliament ; 
and  the  question  consequently  arose,  whether,  assuming  that  the 

'  A  reference  to  the  case  of  Jackson  v.  Beaumont,  11  Exch.  300,  may  serve 
to  throw  some  light  upon  the  true  meaning  of  these  words.  There  a  discussion 
arose  respecting  the  nature  of  a  writ  of  prohibition,  and  as  to  the  circumstances 
under  which  it  will  he  granted,  and  a  distinction  was  taken  by  the  Court  be- 
tween a  writ  of  right,  and  one  which  issues  of  course.  "  Where,"  said  Martin, 
B.,  "a  party  has  established  the  facts  upon  which  he  founds  his  application  to 
the  satisfaction  of  the  Court,  he  is  entitled  to  tliis  writ  («.  e.  a  writ  of  prohibi- 
tion) as  of  right."  And  so,  with  reference  to  the  mode  of  procedure  against 
the  Crown  above  specified,  it  will  "be  allowed  as  of  right  when  some  sufficient 
foundation  ot  prima  facie  groundwork  for  the  claim  put  forth  has,  in  the  state- 
ment of  facts  on  behalf  of  the  petitioner,  been  adduced. 

2  3  Bla.  Com.,  21st  ed.,  255  ;  Chitt.  Pre.  Cr.  40,  where  the  nature  of  and  mode 
of  proceeding  on  a  Petition  of  Right  are  treated  of  at  length.  See  also,  per 
Jervis,  C.  J.,  Eastern  Archipelago  Co.  v.  Reg.  2  E.  &  B.  914;  De  Bode  v. 
Beg.,  3  H.  L.  Cas.  449.  As  to  the  jurisdiction  of  a  Court  of  Equity,  and  the 
rules  by  which  it  will  be  guided,  when  the  proceedings  are  against  the  Crown, 
see  per  Lord  Brougham,  C.   Clayton  v.  A.-G.  Coop.  R.  130. 

3  Ryves  v.  The  Duke  of  Wellington,  9  Beav.  579,  600.  In  his  Treatise  on 
the  Exchequer  Practice  (2d  ed.  p.  84,)  Mr.  Serjeant  Manning  suggests  that  the 
prayer  of  the  petition,  although  to  the  grace  and  favor  of  the  king,  seems  to  be 
within  the  words  and  spirit  of  Magna  Cha.na,—nuUi  negabimus  justitiam. 

*  Viscount  Canterbury  v.  A.-Q.  1  Phill.  306. 
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parties  wliose  negligence  caused  tlie  fire  were  tlie  servants  of  the 
Grown  ( it  being  contended  tliat  they  were  the  servants  of  the 
Commissioners  of  Woods  and  Forests),  the  sovereign  was  respon- 
sible for  the  consequences  of  'their  negligence.  The  argument, 
with  reference  to  this  point,  turned  chiefly  upon  the  meaning 
of  the  legal  maxim — that  the  king  can  do  no  wrong;  and  the 
Lord  Chancellor,  in  deciding  against  the  petitioner,  intimated 
an  opinion,  that  since  the  sovereign  is  clearly  not  liable  for  the 
consequences  of  his  own  personal  negligence,  he  cannot  be  made 
answerable  for  the  acts  of  his  servants.  "If  it  be  said,"  con- 
tinued Lord  Lyndhurst,  "  that  the  master  is  answerable  for  the 
negligence  of  his  servant,  because  it  may  be  considered  to  have 
arisen  from  *his  own  misconduct  or  negligence  in  select-  (-.^.^q-, 
ing  or  retaining  a  careless  servant,  that  principle  cannot 
apply  to  the  sovereign,  to  whom  negligence  or  misconduct  cannot 
be  imputed,  and  for  which,  if  they  occur  in  fact,  the  law  affords 
no  remedy." 

The  ordinary  maxim,  respondeat  superior,^  has  then  no  applica- 
tion to  the  Crown,  for  the  Crown  cannot,  in  contemplation  of 
law,  command  a  wrongful  act  to  be  done.  It  may  be  stated 
moreover,  as  a  rule  of  the  common  law,  that  the  Crown  cannot 
be  prejudiced  by  the  laches  or  act  of  omission  of  any  of  its 
officers.  Of  which  rule  an  apt  illustration  presents  itself  in  Eeg. 
V.  Ronton.^  There  a  person  had  been  taken  into  custody  under 
a  writ  of  extent,  issued  at  suit  of  the  Crown,  for  certain  penalties 
incurred  by  a  violation  of  the  excise  laws ;  whilst  in  custody  he 
was,  by  order  of  the  Commissioners  of  Excise,  and  without  a 
habeas  corpus  ad  testificandum  having  first  been  obtained,  re- 
moved from  prison,  with  a  view  to  his  giving  evidence  touching 
matters  connected  with  the  writ  of  extent ;  and  it  was  contended 
that  this  removal  out  of  legal  custody  operated  in  law  as  an 
escape,  so  that  the  defendant's  liability  was  in  fact  discharged. 
The  Court  of  Exchequer  held  that  the  escape  having  been  per- 
mitted by  the  laches  of  the  Commissioners  could  not  so  operate 
as  to  prejudice  the  Crown,  for  "  the  Crown  cannot  be  prejudiced 
by  the  misconduct  or  negligence  of  any  of  its  officers,  whether 
with  respect  to  the  right  of  property,  or  the  right  to  the  custody  . 
of  the  debtor,  till  the  debt  is  paid."* 

>  Post,  Chap.  IX.  s  2  Exch.  316.        '  Per  Pollock,  C.  B.,  2  Exch.  220. 
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Further,  if  it  be  asked,  what  remedy  is  afforded  to  the 
*subject  for  such  public  oppressions,  or  acts  of  tyranny, 
'-  -"  as  have  not,  in  fact,  been  instigated  by  bad  advisers,  but 
have  proceeded  from  the  personal  delinquency  of  the  monarch 
himself, — the  answer  is,  that  there  is  no  legal  remedy,  and  that 
to  such  cases,  so  far  as  the  ordinary  course  of  law  is  concerned, 
the  maxim  must  be  applied,  that  the  sovereign  can  do  no  wrong.^ 
And  lastly,  if  a  subject,  when  appearing  as  suitor  in  a  court  of 
justice,  has  aught  to  complain  of,  it  is  against  the  judge  that  his 
remedy  (if  any)  must  be  taken — not  against  the  Crown — the 
Court  indeed,  even  at  the  behest  of  the  king,  can  neither  deny 
nor  delay  to  do  justice.^ 


NON    POTEST    EeX    GtEATIAM    FACEBE   CUM    INJURIA  ET    DaMNO 

ALIOEUM. 
(3  Inst.  236.) 

The  Icing  cannot  confer  a  favour  on  one  subject  which  occasions  injury  and  loss  to 

others. 

It  is  an  ancient  and  constant  rule  of  law,'  that  the  king's  grants 
are  invalid  when  they  destroy  or  derogate  from  rights,  privileges, 
j-„„^  or  immunities  previously  vested  *in  another  subject:  the 
-'  Crown,  for  example,  cannot  enable  a  subject  to  erect  a 
market  or  fair  so  near  that  of  another  person  as  to  affect  his 
interests  therein.^  Nor  can  the  king  grant  the  same  thing  in 
possession  to  one,  which  he  or  his  progenitors  have  granted  to 

'  2  Steph.  Com.  503,  503 ;  1  Bla.  Com.,  by  Stewart,  256. 

2  The  Stat.  Westm.  30  Ed.  3,  c.  1,  contains  these  remarkahle  words :— "  "We 
have  commanded  all  our  justices  that  they  shall  from  henceforth  do  equal  law 
and  execution  of  right  to  all  our  subjects,  rich  and  poor,  without  having  regard  to 
any  person,  and  without  omitting  to  do  right  for  any  letters  or  commandment 
which  may  come  to  them  from  us,  or  fr'om  any  other  or  by  any  other  cause." 
Thus  does  our  law,  holding  that  "the  king  can  do  no  wrong,"  in  some  cases 
Incapacitate  him  from  doing  it  by  express  and  positive  ordinances. 

3  3  Inst.  336 ;  Vaugh.  E.  338.  The  maxim  commented  on  supra  was  cited 
per  Talford,  J.,  in  the  Eastern  Archipelago  Co.  v.  Reg.,  3  E.  &  B.,  874.  A 
similar  doctrine  prevailed  in  the  civil  law.     See  Cod.  7.  38.  3. 

••Chitt.  Pre.  Cr.  119,  133,  386;  The  Earl  of  Rutland's  case,  8  Rep.  57; 
Alcock  V.  Cooke,  5  Bing.  340 ;  Gledstanes  v.  The  Earl  of  Sandwich,  5  Scott, 
N.  R.  689,  719.  Re  Islington  Market  Bill,  3  CI.  &  F.  513.  See  Mayor  of 
Exeter  v.  Warren,  5  Q.  B.  773. 
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anotlier.^  If  the  king's  grant  reciting  that  A.  holds  the  manor 
of  Blackacre  for  life,  grants  it  to  B.  for  life ;  in  this  case  the  law 
implies  that  the  second  grant  is  to  take  effect  after  the  deter- 
mination of  the  first?  And  if  the  king,  being  tenant  for  life  of 
certain  land,  grant  it  to  one  and  his  heirs,  the  grant  is  void,  for 
the  king  has  taken  upon  himself  to  grant  a  greater  estate  than  he 
lawfully  could  grant.' 

On  the  same  principle,  the  Crown  cannot  pardon  an  offence 
against  a  penal  statute  after  information  brought,  for  thereby 
the  informer  has  acquired  a  private  property  in  his  part  of  the 
penalty.*  Nor  can  the  king  pardon  a  private  nuisance  while  it 
remains  imdressed,  or  so  as  to  prevent  an  abatement  of  it,  though 
afterwards  he  may  remit  the  fine ;  and  the  reason  is  that,  though 
the  prosecution  is  vested  in  the  Crown,  to  avoid  multiplicity  of 
suits,  yet  (during  its  continuance)  this  offence  savours  more  of  the 
nature  of  a  private  injury  to  each  individual  in  the  neighbour- 
hood, than  of  a  public  wrong.'  So,  if  *the  king  grant  r,^nn-, 
lands,  forfeited  to  him  upon  a  conviction  for  treason,  to 
a  third  person,  he  cannot  afterwards,  by  his  grant,  devest  the 
property  so  granted  in  favour  of  the  original  owner. 


Nullum  Tempus  occurrit  Eegi. 

(2  Inst.  373.) 
Lapse  of  time  does  not  bar  the  right  of  th,e  Crown. 

In  pursuance  of  the  principle,  already  considered,  of  the  sov- 
ereign's incapability  of  doing  wrong,  the  law  also  determines  that 
in  the  Crown  there  can  be  no  negligence  or  laches ;  and,  there- 
fore, it  was  formerly  held,  that  no  delay  in  resorting  to  his 
remedy  would  bar  the  king's  right  f  for  the  time  and  attention 
of  the  sovereign  must  be  supposed  to  be  occupied  by  the  cares 
of  government,  nor  is  there  any  reason  that  he  should  suffer  by 

1  Per  Cress  well,  J.,  1  C.  B.  523;  argument,  Rex  v.  Amery,  2  T.  R.  565; 
Cliitt.  Pre.  Cr.  f25.  But  the  grant  of  a  mere  license  or  authority  from  the 
Crown,  or  a  grant  during  the  king's  will,  is  determined  by  the  demise  of  the 
Crown.     (Id.  400.)     Seen.  (0,  supra. 

2  Earl  of  Rutland's  case,  8  Rep.  56  b. 

'  Case  of  Alton  "Woods,  1  Rep.  44  a.  ■"  4  Bla.  Com.,  21st  ed.,  390. 

5  4  Bla.  Com.,  21st  ed.,  397  ;  Vaugh.  R.  333. 
6 1  Bla.  Com.,  21st  ed.,  247. 
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the  negligence  of  his  officers,  or  by  their  fraudulent  collusion 
with  the  adverse  party  ;*  and  although,  as  we  shall  hereafter  see, 
the  maxim  vigilantibus  et  non  dormientihus  jura  subveniunt  is  a 
rule  for  the  subject,  yet  nullum  tempus  occurrit  regi  is,  in  general, 
the  king's  plea.^     From  this  doctrine  it  followed,  not  only  that 
the  civil  claims  of  the  Crown  sustained  no  prejudice  by  lapse  of 
time,  but  that  criminal  prosecutions  for  felonies  or  misdemeanors 
(which  are  always  brought  in  the  sovereign's  name)  might  be 
commenced  at  any  distance  of  time  from  the  commission  of  the 
oifence ;  and  all  this  is,  to  some  extent,  still  law,  though  it  has 
been  largely  qualified  by  the  Legislature  in  modem  times  f  for, 
r*ftQT    ^y  ®^^*'  ^  ^^'^-  3)  c.  16,  in  suits  relating  to  landed  property, 
.  "'    the  lapse  of  sixty  years,  and  adverse  possession  for  that 
period,  operate  as  a  bar  even  against  the  prerogative,  in  derogation 
of  the  above  maxim,*  that  is,  provided  the  acts  relied  upon  as 
showing  adverse  possession  are  acts  of  ownership  done  in  the 
assertion  of  a  right,  and  not  mere  acts  of  trespass,  not  acquiesced 
in  on  the  part  of  the  Crown."    Again,  the  Statute  of  Limitaiions, 
21  Jac.  1,  c.  16,  s.  3,  does  not  bind  the  king ;"  but,  by  32  Geo.  3, 
c.  58,  the  Crown  is  barred,  in  informations  for  usurping  corporate 
offices  or  franchises,  by  the  lapse  of  six  years  ;^  and  by  statute  7 
Will.  3,  c.  3,  an  indictment  for  treason  (except  for  an  attempt  to 
assassinate  the  king)  must  be  found  within  three  years  after  the 
commission  of  the  act  of  treason.^     And  under  the  11  &  12  Vict, 
c.  12,'  a  period  of  limitation  is  prescribe  within  which  to  prose- 
cute for  the  offences  mentioned  in  the  Act. 

An  important  instance  of  the  application  of  the  doctrine,  nullum 
■tempus  occuririt  regi,  presents  itself  where  church  preferment  lapses 

'Godb.  295;  Hobart,  347;  Bac.  Abr.,  7th  ed.,  "Prerogative,"  (E.  6;) 
ante,  59. 

2  Hobart,  347.  s  2  Steph.  Com.  504. 

"SBla.  Com.,  21st  ed.,  306.  See  Doe  d.  Watt  v.  Morris,  2  Scott,  276; 
Goodtitle  v.  Baldwin,  11  East,  488. 

=  Doe  d.  William  IV.  v.  Eoberts,  13  M.  &  W.  520.  "The  Crown  certainly 
may  dedicate  a  road  to  the  public,  and  be  bound  by  long  acquiescence  in  public 
user:"  per  Lord  Denman,  C.  J.,  Reg.  v.  East  Mark,  11  Q.  B." 882-3. 

6  Judgment,  Lambert  v.  Taylor,  4  B.  &  C.  151,  152  ;  Bac.  Abr.,  7th  ed., 
"Prerogative,"  (E.  5.) 

'  See  Bac.  Abr.,  7th  ed.,  "Prerogative,"  (E.  6,)  467,  and  Stat.  7,  Will.  4, 
and  1  Vict.  c.  78,  s.  33 ;  R.  v.  Harris,  11  A.  &  E.  518. 

s  See  also,  stat.  5  &  6  Vict.  c.  51,  s.  1. 

»  S.  4.    See  Broom's  Com.  905-6. 
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to  the  Crown.  Lapse  is  a  species  of  forfeiture,  whereby  the  right  of 
presentation  to  a  church  accrues  to  the  ordinary,  by  neglect  of  the 
patron  to  present, — to  the  metropolitan,  by  neglect  of  the  ordi- 
nary,— and  to  *the  Crown,  by  neglect  of  the  metropolitan :  r^aAi 
the  term  in  which  the  title  to  present  by  lapse  accrues 
from  one  of  the  above  parties  to  the  other  is  six  calendar  months, 
after  the  expiration  of  which  period  the  right  becomes  forfeited 
by  the  person  neglecting  to  exercise  it.  But  no  right  of  lapse 
can  accrue  when  the  original  presentation  is  in  the  Crown ;  and 
in  pursuance  of  the  above  maxim,  if  the  right  of  presentation 
lapses  to  the -Crown,  prerogative  intervenes,  and,  in  this  case,  the 
patron  shall  never  recover  his  right  till  the  Crojvn  has  presented ; 
and  if,  during  the  delay  of  the  Crown,  the  patron  himself  pre- 
sents, and  his  clerk  is  instituted,  the  Crown,  by  presenting  another, 
may  turn  out  the  patron's  clerk,  or,  after  induction,  may  remove 
him  by  quare  impedit;^  though,  if  neither  of  these  courses  is 
adopted,  and  the  patron's  clerk  dies  incumbent,  or  is  canonically 
depijved,  the  right  of  presentation  is  lost  to  the  Crown.^ 

Again,  if  a  bill  of  exchange  be  seized  under  an  extent  before 
it  has  become  due,  the  neglect  of  the  officer  of  the  Crown  to  give 
notice  of  dishonour,  or  to  make  presentment  of  the  bill,  will  not 
discharge  the  drawer  or  indorsers ;  and  this  likewise  results  from 
the  general  principle  above  stated,  that  laches  cannot  be  imputed 
to  the  Crown.' 

To  high  constitutional  questions  involving  the  prerogative,  the 
maxim  under  our  notice  must  doubtless  be  applied  with  much 
caution,  for  it  would  be  dangerous  and  absurd  to  hold  that  a 
power  which  has  once  been  exercised  *by  the  Crown — no  p^^p--, 
matter  at  how  remote  soever  an  epoch — has  necessarily 
remained  inherent  in  it,  and  we  might  vainly  attempt  to  argue 
in  support  of  so  general  a  proposition.  During  the  recent  discus- 
sion in  the  House  of  Lords  on  life  peerages,  it  was  said  by  high 
authority,  that  although  the  rights  and  powers  of  the  Crown  do 
not  suffer  from  lapse  of  time,  nevertheless  one  of  the  main  prin- 
ciples on  which  our  Constitution  rests  is  the  long-continued  usage 

'  6  Bep.  50. 

*  2  Bla.  Com.,  21st  ed.,  275-277.  Cited  arg.  Storie  v.  Bishop  of  Winchester, 
9  C.  B.  90,  and  17  C.  B.  653  ;  Baskerville's  case,  7  Rep.  Ill ;  Bac.  Abr.,  7th 
ed.,  "Prerogative,"  (E.  6;)  Hobart,  166;  Finch's  Law,  90. 

»  West  on  Extents,  28-30  ;  Byles  on  Bills,  7th  ed.,  262. 
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of  Parliament,  and  that  to  go  back  for  several  centuries  in  order 
to  select  a  few  instances  in  wHch  the  Crown  has  performed  a 
particular  act  by  virtue  of  its  prerogative  before  the  Constitution 
was  formed  or  brought  into  a  regular  shape — to  rely  on  such 
precedents,  and  to  -make  them  the  foundation  of  a  change  in  the 
composition  of  either  House  of  Parliament,  would  be  grossly  to 
violate  the  principles  and  spirit  of  our  Constitution.^  But  although 
the  most  zealous  advocate  of  the  prerogative  could  not  by  prece- 
dents, gathered  only  from  remote  ages,  shape  successfully  a  sound 
constitutional  theory  touching  the  powers  and  privileges  of  the 
Crown,  it  would  be  far  from  correct  to  affirm  that  its  rights  can 
fall  into  desuetude,  or,  by  mere  non-user,  become  abrogated. 
Ex.  gr.  Assuming  that  the  right  of  veto  upon  a  bill  which  has 
passed  through  Parliament  has  not  been  exercised  for  a  century 
and  a-half,  none  could  deny  that  such  a  right  is  still  vested  in 
the  Crown.^ 


r*/.^.-,   *QiTANDO  Jus  Domini  Eegis  et  Subditi  Concureunt, 
-'  Jus  Eegis  pe^feeei  debet. 

(9  Rep.  139.) 

Wliere  the  title  of  the  hing  and  tJte  title  of  a  subject  concur,  the  hinges  title  shall  be 

preferred.' 

In  the  above  case,  detur  digniori  is  the  rule,*  and  accordingly, 
if  a  chattel  be  devised  to  the  king  and  another  jointly,  the  king 
shall  have  it,  there  being  this  peculiar  quality  inherent  in  the 
prerogative  that  the  king  cannot  have  a  joint  property  with  any 
person  in  one  entire  chattel,  or  such  a  property  as  is  not  capable 
of  division  or  separation ;  where  the  titles  of  the  king  and  of  a 
subject  concur,  the  king  shall  have  the  whole.^  The  peculiarity 
of  this  doctrine  of  our  law,  so  favourable  to  the  prerogative,  may 
justify  the  giving  a  few  illustrations  of  its  operation : — 1st.  As 
regards  chattels  real :  if  the  king  either  by  grant  or  contract  be- 
come joint  tenant  of  such  a  chattel  with  another  person,  he  will 
^>so/acto  become  entitled  to  the  whole  in  severalty.  2ndly.  As 
regards  chattels  personal :  if  a  horse  be  given  to  the  king  and  a 

'  Hansard,  vol.  140,  p.  263,  et  seq.  2  Id.  p.  384. 

'  Co.  Litt.  30  b.  4  2  Yentr.  268. 

5  2Bla.  Com.,  21st  ed.,  408. 
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private  person,  the  king  shall  Lave  the  sole  property  therein ;  if 
a  bond  be  made  to  the  king  and  a  subject,  the  king  shall  have 
the  whole  penalty ;  if  two  persons  possess  a  horse  jointly,  or  have 
a  joint  debt  owing  them  on  bond,  and  one  of  them  assigns  his 
part  to  the  king,  the  king  shall  have  the  horse  or  debt ;  for  our 
law  holds  it  not  consistent  with  the  dignity  of  the  Crown  to  be 
partner  with  a  subject,  and  where  the  *king's  title  and  that  r*/.y-| 
of  a  subject  concur  or  are  in  conflict,  the  king's  title  is  to 
be  preferred.^  By  applying  this  maxim  to  one  possible  state  of 
facts,  a  rather  curious  result  is  arrived  at:  if  there  be  two  joint 
tenants  of  a  chattel,  one  of  whom  is  guilty  of  felony,  this  feloniotis 
act  works  a  forfeiture  of  one  undivided  moiety  of  the  chattel  in 
question  to  the  Crown,  and  the  Crown,  being  thus  in  joint  pos- 
session with  a  subject,  takes  the  whole.^ 

Further,  the  king's  debt  shall,  in  suing  out  execution,  be  pre- 
ferred to  that  of  every  other  creditor  who  had  not  obtained 
j  udgment  before  the  king  commenced  his  suit.^ 

The  king's  judgment  also  affects  all  land  which  the  king's 
debtor  had  at  or  after  the  time  of  contracting  his  debt,  or  which 
any  of  his  officers,  mentioned  in  the  stat.  13  Eliz.  c.  4,  had  at  or 
after  the  time  of  his  entering  on  the  office ;  so  that,  if  such  officer 
of  the  Crown  aliens  for  a  valuable  consideration,  the  land  shall 
be  liable  to  the  king's  debt,  even  in  the  hands  of  a  hondfiile  pur- 
chaser, though  the  debt  due  to  the  king  was  contracted  by  the 
vendor  many  years  after  the  alienation  ;*  whereas,  between  sub- 
ject and  subject,  the  general  rule  is,  that  a  judgment  has  relation 
only  to  the  day  when  signed. 

So,  the  rule  of  law  is,  that,  where  the  sheriff  seizes  under  a  7?. 
fa.,  and,  after  seizure,  but  before  sale,^  under  such  writ,  a  writ  of 
extent  is  sued  out  and  delivered  to  the  sheriff,  the  Crown  is  en- 
titled to  the  priority,  and  the  sheriff  must  sell  under  the  extent, 
and  satisfy  the  Crown's  debt,  before  he  sells  under  the  fi.  fa. 
Nor  *does  it  make  any  difference  whether  the  extent  is  in  r^no-i 
chief  or  in  aid,  i.  e.  whether  it  is  directly  against  the  king's 
debtor,  or  brought  to  recover  a  debt  due  from  some  third  party 
to  such  debtor ;  it  having  been  the  practice  in  very  ancient  times, 
that,  if  the  king's  debtor  was  unable  to  satisfy  the  king's  debt  out 

'  2  Bla.  Com.,  31st  ed.,  409.  2  See  Hales  v.  Petit,  Plowd.  253. 

3  Stat.  33  Hen.  8,  c.  39,  s.  74 ;  3  Bla.  Com.,  21st  ed.,  420. 
"  3  Bla.  Com.,  31st  ed.,  430-1.  ^  See  R.  v.  Sloper,  6  Price,  114. 
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of  his  own  chattels,  the  king  would  betake  himself  to  any  third 
person  who  was  indebted  to  the  king's  debtor/  and  would  recover 
of  such  third  person  what  he  owed  to  the  king's  debtor,  in  order 
to  get  payment  of  the  debt  due  from  the  latter  to  the  Crown.^ 
And  the  same  principle  Avas  held  to  apply  where  goods  in  the 
hands  of  the  sherifi"  under  s.fi.fa.,  and  before  sale,  were  seized 
by  the  of&cers  of  the  customs  under  a  warrant  to  levy  a  penalty 
incurred  by  the  defendant  for  an  offence  against  the  revenue 
laws ;  the  Court  observing,  that  there  was  no  sound  distinction 
between  a  warrant  issued  to  recover  a  debt  to  the  Crown  and  an 
extent.^ 

In  Eeg.  V.  Edwards,^  the  facts  were  as  follow: — An  official 
assignee  having  been  appointed  to  a  bankrupt's  estate,  later  on 
the  day  of  his  appointment  an  extent  issued  at  the  suit  of  the 
Crown  against  the  bankrupt  for  a  Crown  debt,  and  the  question 
consequently  at  once  arose, — which  was  to  have  priority  ?  Now, 
according  to  law,  a  bankrupt's  property  vests  in  his  olficial 
assignee  at  the  moment  and  by  virtue  of  his  appointment ;  in 
general,  also,  the  law  will  not  regard  the  fraction  of  a  day' — 
deviating  from  this  rule,  however,  *as  between  subject  and 
subject,  when,  for  effecting  the  ends  of  justice,  it  becomes 
requisite  so  to  do.  Is,  then,  the  same  course  to  be  followed  where 
the  interests  of  the  Crown  are  concerned  ?  Is  the  sovereign  to 
be  treated  in  no  respect  more  favourably  than  a  subject,  when 
the  interests  of  the  one  and  of  the  other  are  in  conflict  ?  In  the 
case  before  ms,  the  Court  decided  that  where  the  title  of  the 
Crown  and  of  the  subject  accrue  on  the  same  day,  the  king's  title 
shall  be  preferred.  The  seizure  under  the  extent,  therefore,  was 
upheld,  and  the  title  of  the  official  assignee  was  ignored. 

In  connection  with  the  maxim  before  us,  we  m,ay  add,  that  the 
king  is  not  bound  by  a  sale  in  market  overt,  but  may  seize  to  his 
own  use  a  chattel  which  has  passed  into  the  hands  of  a  bond  fide. 
purchaser  for  value.^ 

1  See  R  V.  Larking,  8  Price,  683. 

2  Giles  V.  Grover,  9  Bing.  128,  191  ;  23  E.  C.  L.  E.,  recognizing  E.  v.  Cot- 
ton, Parker,  R  113.  See  A.-G.  v.  Trueman,  11  M.  &  W.  694;  A.-G.,  v. 
Walmsley,  13  M.  &  W.  179  ;  Eeg.  v.  Austin,  10  M.  &  "W.  693. 

3  Grove  v.  Aldridge,  9  Bing.  438  ;  23  E.  C.  L.  E.  "9  Exch.'SS,  638. 
s  See  the  maxim,  "  De  minimis  non  curat  lex,"  post,  Chap.  III.  §  3. 

s  3  Inst.  713  ;  3  Bla.  Com.,  31st  ed.,  449. 
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EoY  n'est  lie  per  ascun  Statute,  si  il  ne  soit  expressejiext 

NOSME. 
(Jenk.  Cent.  307.) 

The  hing  is  not  bound  by  any  statute,  if  lie  be  not  expre^dy  named  to  be  so  bound. ' 

Tlie  king  is  not  bound  hj  any  statute,  if  lie  be  not  expressly 
named  therein,  unless  there  be  equivalent  words,  or  unless  the 
prerogative  be  included  by  necessary  implication ;  for  it  is  in- 
ferred, prima  facie,  that  the  law  made  by  the  Crown,  with  the 
assent  of  Lords  and  Commons,  is  made  for  subjects,  and  not  for 
the  Crown."  Hence  the  provisions  in  the  C.  L.  Proc  *Act,  r^ijr.-, 
1852,  relating  to  the  abolition  of  writs  of  error  (ss.  148- 
158),  have  been  held  not  to  apply  to  judgments  of  outlawry  in 
civil  suits,  for  as  soon  as  judgment  of  outlawry  has  been  given, 
the  Crown  becomes  interested.'  So  the  prerogative  of  the  Crown 
to  remove  into  the  Court  of  Exchequer  a  cause  which  touches  its 
revenue,  is  unaffected  by  the  County  Court  Acts.*  Nor  does  the 
Lands  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18,)  affect  the  in- 
terests of  the  Crown.^ 

The  rule  above  stated  seems,  however,  to  apply  only  where  the 
property  or  peculiar  privileges  of  the  Crown  are  affected ;  and 
this  distinction  is  laid  down,  that  where  the  king  has  any  pre- 
rogative, estate,  right,  title,  or  interest,  he  shall  not  be  barred  of 
them  by  the  general  words  of  an  Act,  if  he  be  not  named  therein.^ 
Yet,  if  a  statute  be  intended  to  give  a  remedy  against  a  wrong, 
the  king,  though  not  named,  shall  be  bound  by  it :''  and  the  king 
is  impliedly  bound  by  statutes  passed  for  the  public  good,  the 
preservation  of  public  rights,  and  the  suppression  of  public 
wrongs,  the   relief  and  maintenance   of  the  poor,  the  general 

'  Jenk.  Cent.  307 ;  Wing.  Max.  1. 

2  Per  Alderson,  B. ,  A.  -G.  v.  Donaldson,  1 0  M.  &  W.  123, 124,  citing  Willion  v. 
Berkley,  Plowd.  286;  De  Bode  v.  Reg.  13  Q.  B.,  373,  5,  8  ;  66  B.  C.  L.  E. 
Per  Lord  Cottenham,  C,  Ledsam  t.  Russell,  1  H.  L.  Cas.  697;  Doe  v.  Arch- 
bisliop  of  York,  14  Q.  B.  81,  95  ;  68  B.  C.  L.  R. 

3  Arding  v.  Holmer,  1  H.  &  N.  85. 

*  Mountjoy  v.  Wood,  1  H.  &  N.  58  ;  Broom's  County  Court  Pract.,  2d  ed.,  71. 

5  Re  Cuckfield  Burial  Board,  24  L.  J.  (Ch.)  585.  See  also,  Reg.  v.  Beadle, 
26  L.  J.  M.  C.  111. 

5  The  case  of  Magdalen  College,  11  Rep.  74  &,  cited  Bac.  Abr.  "  Prerogative," 
(E.  5  ;)  Com  Dig.  "Pari."  R.  8.  See  the  qualifications  of  this  proposition  laid 
down  in  Dwarr.  Stats.,  2d  ed.,  523  et  seq.;  post,  p.  72. 

'  Willion  V.  Berkley,  Plowd.  239,  244.  See  the  authorities  cited  in  the  argu- 
ment in  R.  Y.  Wright,  1  A.  &  B.  436,  et  seq.;  28  B.  C.  L.  R. 
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advancement  of  learning,  religion  and  justice,  or  for  the  preven- 
tion of  fraud ;'  and,  though  not  named,  he  is  bound  by  the  general 
,-„„.-,    *words  of  statutes  which  tend  to  perform  the  will  of  a 
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founder  or  donor  f  and  the  king  may  likewise  take  the 
benefit  of  any  particular  Act,  though  he  be  not  especially  named 
therein.^ 

The  Stat.  11  Geo.  4,  &  1  Will.  4,  c.  70,  intituled  "  An  Act  for 
the  more  effectual  Administration  of  Justice  in  England  and 
"Wales,"  in  the  preamble  declares  its  intention  to  be,  to  make 
more  effectual  provision  for  the  administration  of  justice  in  Eng- 
land and  Wales,  and  by  the  8th  section  enacts,  "that  writs  of 
error  upon  any  judgment  given  by  any  of  the  said  Courts  (Queen's 
Bench,  Common  Pleas,  and  Exchequer)  shall  hereafter  be  made 
returnable  only  before  the  judges,  or  judges  and  barons,  as  the 
case  may  be,  of  the  other  two  Courts  in  the  Exchequer  Chamber." 
It  was  held,  that  this  statute  extends  to  a  judgment  given  against 
a  defendant  on  an  indictment  in  the  Queen's  Bench ;  and  it  was 
observed,  that  in  the  case  of  an  Act  of  Parliament  passed  ex- 
pressly for  the  further  advancement  of  justice,  and  in  its  par- 
ticular enactment  using  terms  so  comprehensive  as  to  include  all 
cases  brought  up  by  writ  of  error,  there  was  not,  in  the  opinion 
of  the  Court,  either  authority  or  principle  for  implying  the  excep- 
tion of  criminal  cases,  upon  the  ground  that  the  king,  as  the 
public  prosecutor,  is  not  expressly  mentioned  in  the  Act,  and 
that,  by  such  a  construction  of  the  Act,  its  object  and  intent  could 
best  be  attained.^ 
j-^.„  But,  as  above  stated.  Acts  of  Parliament  which  would  *de- 

vest  the  king  of  any  of  his  prerogatives  do  not,  in  general, 
extend  to  or  bind  the  king,  unless  there  be  express  words  to 
that  effect:  therefore,  the  Statutes  of  Limitation,  Bankruptcy, 
Insolvency,  and  Set-off  are  irrelevant  in  the  case  of  the  king, 

'  Magdalen  College  case,  11  Eep.  70  b,  73  ;  1  Bla.  Com.,  31st  ed.,  361 ;  Cliitt, 
Pre.  Crown,  383. 

^Vin.  Abr.  "Statutes,"  E.  10,  pi.  11;  5  Rep.  146;  Willion  v.  Berkley, 
Plowd.  336. 

3  1  Bla.  Com.,  31st  ed.,  361. 

"  Judgment,  E.  v.  "Wright,  1  A.  &  E.  447  ;  38  E.  C.  L.  R.  In  A. -6.  v.  Rad- 
loff,  10  Excb.  94,  Pollock,  C.  B.,  observes,  that  "the  Crown  is  not  bound  with 
reference  to  matters  affecting  its  property  or  person,  but  is  bound  with  respect 
to  the  practice  in  the  administration  of  justice." 
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nor  does  tlie  Statute  of  Frauds  relate  to  him.^  Also,  by  mere 
indifferent  statutes,  directing  that  certain  matters  shall  be  per- 
formed as  therein  pointed  out,  the  king  is  not  in  many  instances, 
prevented  from  adopting  a  different  course  in  pursuance  of  his 
prerogative.^ 

In  fine,  the  modern  doctrine  bearing  on  the  subject  before  us, 
is  said'  to  be  that  by  general  words  in  an  Act  of  Parliament, 
the  king  may  be  precluded  of,  such  inferior  claims  as  might 
belong  indifferently  to  him,  or  to  a  subject  (as  the  title  to  an 
advowson  or  a  landed  estate  but  not  stripped  of  any  part  of  his 
ancient  prerogative,  nor  of  those  rights  which  are  incommuni- 
cable and  appropriate  to  him  as  essential  to  his  regal  capacity. 


Nemo  Pateiam  iisr   qua  natus  est  exueeb  n"ec  Ligeantije 
Debitum  ejueaee  possit. 

(Co.  Lit.  129  a.) 

A  man  cannot  abjure  Jiis  native  country  nor  the  allegiance  which  he  owes  to  7iis 

sovereign. 

Allegiance  is  defined,  by  Sir  E.  Coke,  to  be  "  a  true  and  faith- 
ful obedience  of  the  subject  due  to  his  ^sovereign."*  And,  p^.^,„-, 
in  the  words  of  the  late  Mr.  Justice  Story,  "Allegiance  is  -' 

nothing  more  than  the  tie  or  duty  of  obedience  of  a  subject  to 
the  sovereign  under  whose  protection  he  is ;  and  allegiance  by 
birth  is  that  which  arises  from  being  born  within  the  dominioas, 
and  under  the  protection,  of  a  particular  sovereign.  Two  things 
usually  occur  to  create  citizenship :  first,  birth,  locally  within 
the  dominions  of  the  sovereign ;  secondly,  birth  within  the  pro- 
tection and  obedieDce,  or,  in  other  words,  within  the  legiance  of 
the  sovereign.  That  is,  the  party  must  be  born  within  the  place 
where  the  sovereign  is,  at  the  time,  in  full  possession  and  exer- 
cise of  his  power,  and  the  party  must  also,  at  his  birth,  derive 
protection  from,  and  consequently  owe  obedience  or  allegiance 
to,  the  sovereign  as  such  de  facto.     There  are  some  exceptions, 

'  Chit.  Pre.  Crown,  366,  383 ;  R.  v.  Copland,  Huglies,  204,  230  ;  Vin.  Abr. 
"Statutes"  (E.  10.) 

2  Chit.  Pre.  Crown,  383,  384. 

'  Dwarr.  Stats.,  2cl  ed.,  523-4.  See  also,  The  Mayor,  &c.,  of  London  v. 
A.-G.  1  H.  L.  Cas.  440.  As  to  the  mode  of  construing  grants  from  the  Crown, 
see  the  maxim  "Verba  chartarum  fortius  accipiuntur  contra  proferentum," 
post.  Chap.  YIII.  ■•  Calvin's  case,  7  Rep.  5. 
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wHcli  are  founded  upon  peculiar  reasons,  and  whicli  indeed 
illustrate  and  confirm  the  general  doctrine."^ 

Allegiance  is  the  tie  -which  binds  the  subject  to  the  Crown,  in 
return  for  that  protection  which  the  Crown  affords  to  the  subject, 
and  is  distinguished  by  the  law  into  two  sorts  or  species,  the  one 
natural,  the  other  local?  Natural  allegiance  is  such  as  is  due 
from  all  men  born  within  the  dominions  of  the  Crown,  immedi- 
ately upon  their  birth ;  and  to  this  species  of  allegiance  it  is  that 
the  above  maxim,  which  is  taken  in  its  full  extent  by  the  English 
laws,  is  applicable.^  It  cannot  be  forfeited,  cancelled,  or  altered 
by  any  change  of  time,  place,  or  circumstance,  nor  by  anything 
but  the  united  concurrence  of  the  Legislature.     It  is  a  principle 

^^„,-,    of  *universal  law  that  the  natural  born  subject  of  one 
r*741  . 

prince  cannot,  by  any  act  of  his  own,  not  even  by  swearing 

allegiance  to  another,  pat  off  or  discharge  his  natural  allegiance 

to  the  former,^  origine  jproprid  neviinem  posse  voluntate  sud  eximi 

manifestum*  est  f  for  this  natural  allegiance ,  was  intrinsic  and 

primitive,  and  antecedent  to  the  other,  and  cannot  be  devested 

without  the  concurrent  act  of  that  prince  to  Avhom  it  was  first 

due  f  and  the  reason  is  that  the  very  existence,  or  at  all  events 

the  welfare,  of  a  state  would  be  endangered  if  its  natural-bom 

subjects  could  withdraw  or  transfer  with  impunity  that  natural 

allegiance  which  the  law  of  every  nation  has  rendered  perpetual 

and  unalienable.'     Hence,  although  a   British  subject  may,  in 

certain  cases,  forfeit  his  rights  as  such  by  adhering  to  a  foreign 

power,  he  yet  remains  always  liable  to  his  duties ;  and  if,  in  the 

coxirse  of  such  employment,  he  violates  the  laws  of  his  native 

country,  he  will  be  exposed  to  punishment  when  he  comes  within 

reach  of  her  tribunals.^ 

The  tie  of  natural  allegiance  may,  however,  be  severed  with 

the  concurrence  of  the  Legislature — ^for  instance,  upon  the  recog- 

1  3  Peters'  (U.  S.)  E.  155. 

2  See  Broom's  Com.  897-8.  3  Foster,  Cr.  Law,  184. 

<  Sad  vide  per  Jervis,  C.  J.,  Barrick  v.  Buba,  16  C.  B.  493 ;  81  E.  C.  L.  R.  ; 
citing  Albretcht  v.  Sussman,  2  Ves.  &  B.  323. 

5  Cod.  10.  38.  4. 

6  See  1  Bla.  Com.,  21st  ed.,  c.  10 ;  Foster,  Cr.  Law,  184 ;  Hale,  P.  C.  68 ; 
judgment,  Wilson  v.  Marryat,  8  T.  R.  45 ;  S.  C.  aiflrmed  in  error,  1  B.  &  P. 
430  ;  Jackson  v.  White,  20  Johnson  (U.  S. )  R.  313  ;  Shanks  v.  Dupont,  3  Peters 
(U.  S.)E.  246  ;  Inglisv.  Trustees  of  the  Sailors'  Snug  flarbor,  Id.  133.  But 
see  Vattel,  b.  1,  c.  19.  ss.  330-328. 

'  Chit.  Pre.  Crown,  15.  s  2  Steph.  Com.  435. 
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nition  of  the  United  States  of  America,  as  free,  sovereign,  and 
independent  states,  it  was  decided  that  the  natural  born  subjects 
of  the  English  Crown  adhering  to  the  United  States  ceased  to  be 
subjects  of  *the  Crown  of  England,  and  became  aliens  and  p^.«K-, 
incapable  of  inheriting  lands  in  England.^  ^ 

It  remains  to  add,  that  local  allegiance  is  such  as  is  due  from 
an  alien  or  stranger  born  whilst  he  continues  within  the  dominion 
and  protection  of  the  Crown;  but  it  is  merely  of  a  temporary 
nature,  and  ceases  the  instant  such  stranger  transfers  himself 
from  this  kingdom  to  another.  For,  as  the  prince  affords  his 
protection  to  an  alien  only  during  his  residence  in  this  realm,  the 
allegiance  of  an  alien  is  confined,  in  point  of  time,  to  the  dura- 
tion of  such  his  residence,  and,  in  point  of  locality,  to  the 
dominions  of  the  British  Empire  f  the  rule  being,  that  protectio 
trahit  suhjectionem  et  subjectio  protectionem? — a  maxim  which  has 
obtained  in  every  age  and  every  country,  and  extends  not  only 
to  those  who  are  born  within  the  king's  dominions,  "but  also  to 
foreigners  who  liVe  within  them,  even  though  their  sovereign  is 
at  war  with  this  country,  for  they  equally  enjoy  the  protection  of 
the  Crown.^ 


*CHAPTEE  III.        •  [*76] 

§  I. — THE   JUDICIAL   OFFICE. 

The  maxims  contained  in  this  section  exhibit  very  briefly  the 
more  important  of  those  duties  which  attach  to  individuals  filling 
judicial  ofiices,  and  discharging  the  various  functions  appertaining 
thereto ;  it  would  have  been  inconsistent  with  the  plan  and  limits 
of  this  volume  to  consider  them  at  greater  length,  and  would  not, 
it  is  believed,  have  added  materially  to  its  practical  utility.-' 

>  Doe  d.  Thomas  v.  Acklam,  3  B.  &  C.  779  ;  9  E.  C.  L.  R.  ;  Doe  d.  Stansbury 
V.  Arkwriglit,  5  C.  &  P.  575 ;  13  E.  C.  L.  R.  In  Blight's  lessee  y.  Rochester, 
7  Wheaton  (U.  S.)  R.  535,  it  was  held,  that  British  subjects  born  before  the 
Revolution,  are  equally  incapable  with  those  born  after,  of  inheriting  or  trans- 
mitting the  inheritance  of  lands  in  the  United  States. 

2 1  Bla.  Com.,  31st  ed.,  370  ;  Chit.  Pre.  Crown,  16.  See  Wolff  v.  Oxholm, 
6  M.  &  S.  93 ;  R.  v.  Johnson,  6  East,  583. 

"  Calvin's  case,  7  Rep.  5  ;  Craw  v.  Ramsey,  VaughanR.  379  ;  Co.  Litt.  Co  a. 

"  Chit.  Pre.  Crown,  13,  13.  > 

5  As  to  the  authority  of,  and  necessity  of  adhering  to,  judicial  decisions,  see 
Ram's  Treatise  on  the  Science  of  Legal  Judgment,  chaps,  iii.,  v.  and  xiv. 
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BONI   JUDICIS   EST  AMPLIAEE   JUEISDICTIONEM. 
(Chanc.  Prec.  329.) 

It  is  tlie  duty  of  a  judge,  when  requisite,  to  extend  tlie  limits  of  Ms  jurisdiction. 

"  The  maxim  of  the  English  law  is  to  amplify  its  remedies,  and, 
without  usurping  jurisdiction,  to  apply  its  rules,  to  the  advance- 
ment of  substantial  justice;"^  and,  accordingly,  the  principle 
,upon  which  our  Courts  of  law  act  is,  to  enforce  the  performance 
of  contracts  not  injurious  to  society,  and  to  administer  justice  to 
a  party  who  can  make  that  justice  appear,  by  enlarging  the  legal 
P^^„,  remedy,  if  necessary,  *in  order  to  attain  the  justice  of  the 
-'  case ;  for  the  common  law  of  the  land  is  the  birthright  of 
the  subject,  and  honus  judex  secundum  sequum  et  honum  judical, 
et  xquitatcTn  stricto  juri  preefert?  "I  commend  the  judge,"  ob- 
serves Lord  Hobart,  who  seems  fine  and  ingenious,  so  it  tend 
to  right  and  equity;  and  I  condemn  them  who,  either  out  of 
pleasure  to  show  a  subtle  wit,  will  destroy,  or  out  of  incurious-, 
ness  or  negligence  will  not  labour  to  support,  the  act  of  the  party 
by  the  art  or  act  of  the  law."^ 

The  action  for  money  had  and  received  may  be  mentioned  as 
peculiarly  illustrative  of  the  principle  above  set  forth ;  for  the 
very  nature  and  foundation  of  this  action  is,  that  the  plaintiff  is 
in  conscience  entitled  to  the  money  sought  to  be  recovered  ;  and  it 
has  been  observed,  that  this  kind  of  equitable  action  to  recover 
back  money  which  ought  not  in  justice  to  be  kept  is  very  bene 
ficial,  and,  therefore,  much  encouraged.  It  lies  only  for  money 
which  ex  tequo  et  bono,  the  defendant  ought  to  refund.**  "The 
ground,"  observed  Tindal,  C.  J.,  in  Edwards  v.  Bates,^  "upon 

'Per  Lord  Abinger,  C.  B.,  Russell  v.  Smith,  9  M.  AW.  818;  cited  arg. 
Kelsallv.  Marshall,!  C.  B.,  N.  S.  255;  87  E.  C.  L.  R. ;  see  also,  per  Lord 
Mansfield,  C.  J.,  4  Burr.  2239. 

2  Per  BuUer,  J.,  4  T.  R.  344.  See  Ashmole  v.  "Wainwright,  2  Q.  B.  837 ;  42 
E.  C.  L.  R. 

'  Hobart,  125.  "  I  do  exceedingly  commend  the  judges  that  are  curious  and 
almost  subtle  *  *  to  invent  reasons  and  means  to  make  acts  according  to  the 
just  intent  of  the  parties,  and  to  avoid  wrong  and  injury  which  by  rigid  rules 
might  be  wrought  out  of  the  act."  Per  Lord  Hobart,  Id.  277.  Cited  Per 
Turner,  Y.  C,  Squire  v.  Ford,  9  Hare,  57. 

0  Per  Lord  Mansfield,  C.  J.,  Moses  v.  Macfarlane,  2  Burr.  1012  ;  Litt.  v. 
Martindale,  18  C.  B.  314;  86  E.  p.  L.  R.  ;  Per  Pollock,  C.  B.,  Aikin  v.  Short, 
1  H.  &  N.  214  ;  Holt  v.  Ely,  1  E.  &  B.  795  ;  72  E.  C.  L.  R. 

5  8  Scott,  N.  R.  414 ;  98  E.  C.  L.  R ;  S.  C.  7  M.  &  Gr.  590  ;  49  E.  C.  L.  R. 
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wMcli  an  -action  of  tMs  description  is  maintainable,  is  that  tlie 
money  received  by  tlie  defendants  is  money  which,  ex  cequo  et 
bono,  ought  to  be  paid  over  to  the  plaintiff.  Such  is  the  principle 
upon  which  the  action  has  rested  from  the  time  of  Lord  r^^n-, 
Mansfield.  When  money  has  been  received  without  con- 
sideration, or  upon  a  consideration  that  has  failed,  the  recipient 
holds  it  ex  sequo  et  bono  for  the  plaintiff." 

The  power  of  directing  an  amendment  of  the  record,  which  a 
judge  at  Nisi  Prius  in  certain  cases  possesses,'  may  likewise  be 
instanced  as  one  which  is  confided  to  him  by  the  Legislature,  in 
order  that  it  may  be  applied  "  to  the  advancement  of  substantial 
justice." 

The  general  maxim  under  consideration  is  also  peculiarly 
applicable  with  reference  to  the  jurisdiction  of  a  judge  at 
chambers,^  and  to  the  many  important  and  arduous  duties  which 
are  there  discharged  by  him. 
■  .  The  proceeding  by  application  to  a  judge  at  chambers  has  in- 
deed been  devised  and  adopted  by  the  Courts,  under  the  sanction 
of  the  Legislature,  for  the  purpose  of  preventing  the  delay, 
expense,  and  inconvenience  which  must  inevitably  ensue  if 
applications  to  the  Courts  were  in  all  cases,  and  under  all  cir- 
cumstances, indispensably  necessary.  A  judge  at  chambers  is 
usually  described  as  acting  under  the  delegated  authority  of  the 
Court,  and  his  *jurisdiction  is  essentially  different  from  p.^^Q-, 
that  of  a  judge  sitting  at  Nisi  Prius ;  for,  in  the  latter  case,  , 

the  judge,  it  has  been  said,  has  no  equitable  jurisdiction,  and  can 
only  look  to  the  strict  legal  rights  of  the  parties  on  the  record, 

>  See  15  &  16  Vict.  c.  76,  s.  232  ;  17  &  18  Vict.  c.  125,  s.  96  ;  3  &  4  Will.  4, 
c.  42,  s.  23,  in  reference  to  which  latter  statute  it  has  been  said  that  "  The  only 
guide  whicji  the  judge  at  Nisi  Prius  can  have  as  to  making  an  amendment,  is 
that  pointed  out  by  the  act,  viz.,  whether  the  amendment  is  or  is  not  to  correct 
a  mis-statement  not  material  to  the  interests  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced;"  per  Rolfe,  B.,  Cooke  v.  Strat- 
ford, 13  M.  &  W.  387.  See  also,  Webster  v.  Emery,  10  Exch.  901 ;  Cannan 
V.  Eeynolds,  5  E.  &  B.  301,  307  ;  85  E.  C.  L.  R.  ;  Brennan  v.  Howard,  1  H.  & 
K  188 ;  Wilkinson  v.  Sharland,  11  Exch.  33  ;  Tennyson  v.  O'Brien,  5  E.  &  B. 
497 ;  85  E.  C.  L.  R.  ;  May  v.  Footner,  Id.  505  ;  Cornish  v.  Hocking,  1  E.  &  B. 
603  ;  72  E.  C.  L.  R. 

2  "  I  think  the  jurisdiction  which  judges  have  of  setting  aside  demurrers  as 
frivolous,  is  productive  of  the  best  effects,  and  prevents  vexatious  and  expensive 
litigation;"  per  Lord  Denman,  C.  J.,  16  L.  J.  Q.  B.  16.  See  15  &  16  Vict.  c. 
76,  s.  89. 
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wliereas  in  the  former,  the  judge  has  a  wider  field  for -the  exer^ 
cise  of  his  discretion,  and  in  some  instances  has  a  supreme  juris- 
diction, which  is  not  subject  to  the  review  of  the  Court  in  banc* 

In  a  recent  case,  where  it  was  held  that  a  judge  at  chambers 
,  has  jurisdiction  to  fix  the  amount  of  costs  to  be  paid  as  the  con- 
dition of  making  an  order,  the  maxim  to  which  we  have  here 
directed  attention,  was  expressly  applied.  "As  to  the  power  of 
the  judge  to  tax  costs,"  remarked  Vaughan,  J.,  "  if  he  is  willing 
to  do  it,  and  can  save  expense,  it  is  clear  that  what  the  of&cer 
of  the  Court  may  do,  the  judge  may  do,  and  honi  judicis  est  am- 
pliare  jurisdictionem,  i.  e.  justitiam.^''^ 

Again,  in  construing  an  Act  of  Parliament,  it  is  a  settled  rule 
of  construction,  that  cases  out  of  the  letter  of  a  statute,  yet  within 
the  same  mischief  or  cause  of  the  making  thereof,  shall  be  within 
the  remedy  thereby  provided  f  and,  accordingly,  it  is  laid  down, 
that  for  the  sure  and  true  interpretation  of  all  statutes  (be  they 
penal  or  beneficial,  restrictive  or  enlarging  of  the  common  law), 
four  things  must  be  considered  :  1st,  what  was  the  common  law 
l-.^o  before  the  making  of  the  Act ;  2ndly,  what  *was  the  mis- 
chief for  which  the  common  law  did  not  provide  ;  Srdly, 
what  remedy  has  been  appointed  by  the  Legislature  for  such 
mischief;  and,  4thly,  the  true  reason  of  the  remedy;  and  then 
the  duty  of  the  judges  is  to  put  such  a  construction  upon  the 
statute,  as  shall  suppress  the  mischief,  and  advance  the  remedy — 
to  suppress  subtle  inventions  and  evasions  for  continuing  the 
mischief  pro  privato  commodo,  and  to  add  force  and  life  to  the 
cure  and  remedy,  according  to  the  true  intent  of  the  makers  of 
the  Act  pro  bono  publico^ 

In  expounding  remedial  laws,  then,  the  Courts  will  extend  the 
remedy  so  far  as  the  words  will  admit.'     Where,  however,  a  case 

'  Bagley,  Ch.  Pr.,  1,  3,  4.  Broom's  Com.  54-59.  Per  Lord  Ellenborougli, 
C.  J.,  Alnerv.  George,  1  Camp.  393. 

2  Collins  T.  Aron,  4  Bing.  N.  C.  233,  235  ;  33  E.  C.  L.  E.  See  Clement  v. 
Weaver,  4  Scott,  N.  R.  239  ;  93  E.  C.  L.  R.  ;  and  cases  cited.  Id.  231  n.  (44.) 
"The  true  text  is  loni judicis  est  ampUare  justitiam,  not  jurisdictionein,  as  it  has 
been  often  cited ;"  per  Lord  Mansfield,  C.  P.,  1  Burr.  304. 

3  Co.  Litt.  24  b.  ;  Jenk.  Cent.  58,  60,  236  ;  3  Bla.  Com.,  21st  ed.,  480. 
"Heydon's  case,  3  Rep.  7;  cited  A. -G.  v.  Walker,  3  Bxch.  258;  Miller  v. 

Salomons,  7  Exch.  522,  per  Parke,  B.,  Id.  553.     Wood's  Treat,  on  Laws,  106 ; 
per  Coleridge,  J.,  In  the  matter  of  Godge,  9  Jurist,  470.     Judgm.  Jackson  r. 
Burnham,  8  Exch.  179-180  ;  11  Rep.  71  b. 
5  Per  Lord  Keuyon,  C,  J.,  Turtle  v.  Hartwell,  6  T.  K.  429. 
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occurs  wliicli  was  not  foreseen  by  tlie  Legislature,  it  is  the  duty 
of  the  judge  to  declare  it  casus  omissus ;  or  wliere  the  intention, 
if  entertained,  is  not  expressed,  to  say  of  the  Legislature,  quod 
voluit  non  dixit;  or  where  the  case,  thoiigh  within  the  mischief, 
is  not  clearly  within  the  meaning,  or  where  the  words  fall  short 
of  the  intent,  or  go  beyond  it, — in  every  such  case  it  is  held  the 
duty  of  the  judge,  in  a  land  jealous  of  its  liberties,  to  give  effect  to 
the  expressed  sense  or  words  of  the  law  in  the  order  in  which  they 
are  found  in  the  Act,  and  according  to  their  fair  and  ordinary 
import  and  understanding  ;^  for  it  must  be  remembered,  that  the 
judges  are  appointed  to  administer,  and  not  to  make  the  law, 
and  that  the  jurisdiction  with  which  they  are  entrusted,  has  been 
defined  and  marked  out  by  the  *common  law  or  Acts  of  p^„^ 
Parliament.^  It  is,  moreover,  a  principle  consonant  to  the 
spirit  of  our  Constitution,  and  which  may  constantly  be  traced 
as  pervading  the  whole  body  of  our  jurisprudence,  that  optima 
est  lex  quee  minimum,  relinquit  arhitrio  judicis,  optimus  judex  qui 
minimum  sibi^ — that  system  of  law  is  best,  which  confides  as 
little  as  possible  to  the  discretion*  of  the  judge — that  judge  the 
best,  who  relies  as  little  as  possible  on  his  own  opinion. 

Further,  be  it  remembered,  that  "there  is  no  Court  in  England 
which  is  entrusted  with  the  power  of  administering  justice  with- 
out restraint.  That  restraint  has  been  imposed  from  the  earliest 
times.  And,  although  instances  are  constantly  occurring  where 
the  Courts  might  profitably  be  employed  in  doing  simple  justice 
between  the  parties,  unrestrained  by  precedent,  or  by  any  tech- 
nical rule,  the  law  has  wisely  considered  it  inconvenient  to  con- 
fer such  power  upon  those  whose  duty  it  is  to  preside  in  Courts 
of  justice.  The  proceedings  of  all  Courts  must  take  a  defined 
coui'se,  and  be  administered  according  to  a  certain  uniform  system 
of  law,  which,  in  the  general  result,  is  more  satisfactory  than  if  a 

'  2  Dwarr.  Stats.  790.  "  R.  v.  Almon,  Wilmot's  Notes,  256. 

5  Bac.  Aphorisms,  46.  See  per  "Wilmot,  C.  J.,  Collins  v.  Blanturn,  2  Wilson, 
341 ;  per  BuUer,  J.,  Master  v.  Miller,  4  T.  R.  344,  afBrmod  in  error,  2  H.  Bla. 
141 ;  Co.  Litt.  24,  b.  ;  per  Tindal,  C.  J.,  6  Scott,  N.  R.  180  ;  95  E.  C.  L.  R.  ; 
5  H.  L.  Cas.  785,  958. 

■*  Discrttio  est  discernere per  legem  quid  sit  jusium,  4  Inst.  41,  cited  per  Tindal, 
C.  J.,  6  Q.  B.  700;  51  E.  C.  L.  R.  See  Rooke's  case,  5  Rep.  09-100;  1  W. 
Bla.  152;  1  Burr.  570;  3  Bulstr.  128.  "Discretion,  when  applied  to  a  court 
of  justice,  means  sound  discretion  guided  by  law.  It  must  be  governed  by  rule, 
not  by  humor :  it  must  not  be  arbitrary,  vague,  and  fanciful,  but  legal  and  regu- 
lar."    Per  Lord  Mansfield,  C.  J.,  R.  v.  Wilkes,  3  Burr.  25,  39. 
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more  arbitrary  jurisdiction  was  given  to  them.  Sucli  restrictions 
have  prevailed  in  all  civilised  countries ;  and  it  is,  probably, 
P^oQi  more  ^advantageous  that  it  should  be. so,  though  at  the  ex- 
pense  of  some  occasional  injustice.  The  only  Court  in 
this  country  which  is  not  so  fettered  is  the  Supreme  Court  of  the 
Legislature;"^  for  "certain  it  is,"  says  Lord  Coke,  "that  Curia 
Parliamenti  suis  propriis  legibus  subsistit."^ 


De  Fide  et  Officio  Judicjs  non  eecipitur  Qu^stio,  sed  de 

SCIENTIA  SIVE  SIT  ErROE  JuRIS  SIVE  FaCTI. 
(Bac.  Max.,  reg.  17.) 

T7ie  iona  fides  and  honesty  of  purpose  of  a  judge  cannot  be  questioned,  hut  Tiia 
decision  may  be  impugned  for  error  either  of  law  or  of  fact. 

The  law,  says  Lord  Bacon,  has  so  much  respect  for  the  certainty 
of  judgments,  and  the  credit  and  authority  of  judges,  that  it  will 
not  permit  any  error  to  be  assigned  which  impeaches  them  in 
their  trust  and  offiGe,  and  in  wilful  abuse  of  the  same,  but  only 
in  ignorance  and  mistaking  either  of  the  law  or  of  the  case  and 
matter  in  fact;*  and,  therefore,  it  cannot  be  assigned  for  error, 
that  a  judge  did  that  which  he  ought  not  to  do,  as  that  he  entered 
a  verdict  for  the  defendant  where  the  jury  gave  it  for  the  plain- 
tiff'.^ It  is,  moreover,  a  general  rule  of  very  great  antiquity,  that 
no  action  will  lie  against  a  judge  of  record  for  any  act  done  by 
him  in  the  exercise  of  his  judicial  functions,  provided  such  act, 
though  done  mistakenly,  were  within  the  scope  of  his  jurisdiction.' 
p.jjoq-|  *"The  doctrine,"  says  Mr.  Chancellor  Kent,'  "which 
holds  a  judge  exempt  from  a  civil  suit  or  indictment  for 
any  act  done  or  omitted  to  be  done  by  him  sitting  as  a  judge, 
has  a  deep  root  in  the  common  law.  It  is  to  be  found  in  the 
earliest  judicial  records,  and  it  has  been  steadily  maintained  by 

'  Per  Maule,  J.,  Freeman  v.  Tranah,  13  C.  B.  413-414  ;  74  E.  C.  L.  R. 

2  4  Inst.  50. 

3  Bac.  Max.  reg.  17 ;  Bushell's  case,  Vaugh.  R.  138-139  ;  13  Rep.  35. 

*  Bac.  Max.  reg.  17;  per  Holt,  C.  J.,  Groenvelt  v.  Burwell,  1  Lord  Raym. 
468  ;  8.  0.  1  Salk.  397 ;  12  Rep.  24,  25. 

5  Smith  v.  Boucher,  Cas.  Tempt.  Hardw.  69 ;  Calder  v.  Halket,  3  Moo.  P. 
C.  C.  28,  with  which  compare  Gahan  v.  Lafitte,  8  Moo.  P.  C.  C.  883 ;  Taeffe 
V.  Downes,  Id.  36,  n.  (a ;)  Houlden  v.  Smith,  14  Q.  B.  841 ;  68  E.  0.  L.  R. 
Judgm.  Mostyn  V.  Fabrigas,  Cowp.  161 ;  Broom's  Com.  103-105. 

6  Yates  V.  Lansing,  5  Johnson,  (U.  S.)  R.  391 ;  S.  0.  (in  error)  9  Id.  396. 
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an  undisturbed  current  of  decisions  in  the  English  Courts,  amidst 
every  change  of  policy,  and  through  every  revolution  of  their 
government.  A  short  view  of  the  cases  will  teach  us  to  admire 
the  wisdom  of  our  forefathers,  and  to  revere  a  principle  on  which 
rests  the  independence  of  the  administration  of  justice." 

This  freedom  from  action  and  question  at  the  suit  of  an  indi- 
vidual, it  has  likewise  been  observed,  is  given  by  our  law  to 
the  judges,  not  so  much  for  their  own  sake  as  for  the  sake  of  the 
public,  and  for  the  advancement  of  justice,  that,  being  free  from 
actions,  they  may  be  free  in  thought  and  independent  in  judg- 
ment, as  all  who  are  to  administer  justice  ought  to  be ;  and  it  is 
not  to  be  supposed  beforehand,  that  those  who  are  selected  for 
the  administration  of  justice  will  make  an  ill  use  of  the  authority 
vested  in  them.  Even  inferior  justices,  and  those  not  of  record, 
cannot  be  called  in  question  for  an  error  in  judgment,  so  long  as 
they  act  within  the  bounds  of  their  jurisdiction.  In  the  imper- 
fection of  human  nature,  it  is  better  even  that  an  individual 
should  occasionally  suffer  a  wrong,  than  that  the  general  course  of 
justice  should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  *who  are  r^Q,-. 
to  administer  it.  Corruption  is  quite  another  matter ;  so 
also  are  neglect  of  duty  and  misconduct.  For  these  there  is,  and 
always  will  be,  some  due  course  of  punishment  by  public  prose- 
cution.' 

An  action  then  does  not  lie  against  a  judge,  civiP  or  ecclesias- 
tical,^ acting  judicially  in  a  matter  within  the  scope  of  his  jurisdic- 
tion.^   Nor  can  a  suit  be  maintained  against  persons  so  acting 

1  Judgm.  Garnett  v.  Ferrand,  6  B.  &  C.  625,  626 ;  13  E.  C.  L.  R.  ;  Vaugli. 
R.  383.  See  R.  v.  Johnson,  6  East,  583,  S.  C.  7  East,  65,  in  whicli  case  one  of 
the  judges  of  the  Court  of  Common  Pleas  in  Ireland  was  convicted  of  a  libel. 
As  to  the  principles  which  guide  the  Court  of  Queen's  Bench  in  interfering  by 
criminal  information  in  the  case  of  justices,  see  Reg.  v.  Badger,  4  Q.  B.  468, 
474  ;  45  E.  C.  L.  R.;  Broom's  Com.  256.  1.— 256.  p.  The  judges  are  not  liable 
to  removal,  except  upon  address  of  both  Houses  of  Parliament ;  see  Stats.  13 
Will.  3,  c.  2,  and  1  Geo.  3,  c.  23. 

2  Dicas  V.  Lord  Brougham,  6  C.  &  P.  249  ;  25  E.  C.  L.  R.  ;  Tinsley  v.  Nassau, 
Mo.  &  Mai.  52  ;  22  E.  C.  L.  R.  ;  Johnstone  v.  Sutton,  1  T.  R.  513  ;  Wilkes  v. 
Dinsman,  7  Howard  (U.  S.)  R.  89 ;  Weaver  v.  Devendorf,  3  Denio  (U.  S.)  R. 
117 ;  per  Holt,  C.  J.,  1  Lord  Raym.  468 ;  Garnett  v.  Ferrand,  6  B.  &  C.  611 ; 
18  E.  C.  L.  R. 

3  Ackerley  v.  Parkinson,  3  M.  &  S.  411,  425 ;  Beaurain  v.  Scott,  8  Camp.  388. 
*  lb.    See  Wmgate  v.  Waite,  6  M.  &  W.  739,  746. 
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"with  a  more  limited  authority,  as  commissioners  of  bankrupt,' 
the  steward  of  a  Court  baron,^  or  commissioners  of  a  Court  of 
request.'  In  like  manner  the  sheriff  is  a  judicial  and  not  a  mere 
ministerial  officer,  when  acting  in  the  county  Court,  and  will  not 
therefore  be  liable  for  the  misfeasance  of  his  bailiff  in  executing 
process  issuing  thereout ;  and,  as  already  intimated,  magistrates, 
acting  in  discharge  of  their  duty,  and  within  the  bounds  of  their 
jurisdiction,  are  irresponsible  even  where  the  circumstances  under 
which  they  are  called  upon  to  act,  would  not  have  supported 
P^o  *the  complaint,  provided  that  such  circumstances  were  not 
-'    disclosed  to  them  at  the  time  of  their  adjudication.^ 

"If,"  as  a  learned  judge  has  remarked,  "a  magistrate  commit 
a  party  charged  before  him  in  a  case  where  he  has  no  jurisdiction, 
he  is  liable  to  an  action  of  trespass.^  But  if  the  charge  be  of  an 
offence  over  which,  if  the  offence  charged  be  true  in  fact,  the 
magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  cannot 
be  made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or 
upon  the  evidence  being  sufficient  or  insufficient  to  establish  the 
corpus  delicti  brought  under  investigation."^ 

And  where  the  authority  is  given  to  justices  by  statute,  and 
they  appear  to  have  acted  within  the  jurisdiction  so  given,  and 
to  have  done  all  that  the  particular  statute  requires  them  to  do, 
in  order  to  originate  their  jurisdiction,  their  conviction,  drawn 
up  in  due  form,  and  remaining  in  force,  is  a  protection  and  con- 
clusive evidence  for  them  in  any  action  which  may  be  brought 
against  them  for  the  act  so  done.^    That  is  to  say  "  in  an  action 

'  Per  Abbott,  C.  J.,  Doswell  v.  Impey,  1  B.  &  C.  169,  170 ;  8  E.  C.  L.  R. 

2  Holroyd  v.  Brcare,  2  B.  &  Aid.  473.  See  judgm.  Bradley  v.  CaiT,  3  Scott, 
N.  R.  531,  538 ;  91  E.  C.  L.  R. 

3  Garrett  t.  Morley,  1  Q.  B.  18 ;  41  E.  C.  L.  R.  ;  Andrews  v.  Harris,  Id.  3; 
and  cases  there  cited.     See  Morris  v.  Parkingson,  1  Cr.  M.  &  R.  163. 

"  Pikev.  Carter,  3  Bing,  78  ;  11  E.  C.  L.  R.  ;  Lowtber  v.  Eard  of  Radnor,  8 
East,  113  ;  Brown  v.  Copley,  8  Sc.  N.  R.  350  ;  98  E.  C.  L.  R.  ;  Pitclierv.  King, 
9  A.  &  E.  388 ;  36  E.  C.  L.  R.  ;  3  Roll.  Abr.  553,  pi.  10. 

=  See,  for  instance,  Newbould  v.  Coltman,  6  Excb.  189. 

6  Per  Tindal,  C.  J.,  Cave  v.  Mountain,  1  M.  &  Gr.  257,  261 ;  39  E.  C.  L.  E. ; 
recognised  Reg.  v.  Bolton,  1  Q.  B.  66,  75  ;  41  E.  C.  L.  R.  ;  Reg.  v.  Grant,  14 
Q.  B.  43  ;  68  E.  C.  L.  R.  See  Reg.  v.  Inhabitants  of  Hickhng,  7  Q.  B.  880  ;  53 
E.  C.  L.  R.  ;  following  Brittain  v.  Kinnaird,  1  B.  &  B.  433 ;  5  E.  C.  L.  E.  ; 
Ayrton  v.  Abbott,  14  Q.  B.  1,  23 ;  68  E.  C.  L.  R.     Paley  Conv.,  4th  ed.,  55. 

'  Per  Abbott,  C.  J.,  Basten  v.  Carew,  5  B.  &  C.  652,  653  ;  11  E.  C.  L.  R.  ; 
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brouglit  against  a  magistrate,  a  subsisting  conviction — good  upon 
the  face  of  it,  in  a  case  to  which  his  jurisdiction  extends,  being 
produced  at  the  trial,  is  a  bar  to  the  action,  *provided  that  rj^nr.-, 
the  conviction  was  not  made  maliciously  and  without 
reasonable  and  probable  cause,  and  provided  also  that  the 
execution  has  been  regular,  although  the  magistrate  may  have 
formed  an  erroneous  judgment  upon  the  facts ;  for  that  is  properly 
the  subject  of  appeal."^  Ample  protection,  it  will  be  remembered, 
is  by  a  recent  enactment,  the  provisions  of  which  cannot  here  be 
noticed  or  set  out,  extended  to  justices  of  the  peace? 

Having  thus  briefly  stated  the  general  rule  applicable  with 
respect  to  the  right  of  action  against  persons  invested  with  judi- 
cial functions,  we  may  remark,  that  there  is  one  very  extensive 
class  of  cases  which  may,  on  a  cursory  observation,  appear  to 
fall  within  its  operation,  but  which  is,  in  fact,  governed  by  a 
different  although  not  less  important  principle.  We  refer  to 
cases  in  which  the  performance  of  some  public  duty  is  imposed 
by  law  upon  an  individual,  who,  by  neglecting  or  refusing  to 
perform  it,  causes  an  injury  to  some  other  party:  here,  as  a 
general  rule,  the  injury  occasioned  by  the  breach  of  duty,  with- 
out proof  of  mala  fides,  lays  the  foundation  for  an  action  for  re- 
covery of  damages  by  way  of  compensation  to  the  party  injured.^ 
This  principle,  moreover,  applies  where  persons  required  to  per- 
form ministerial  acts  are  at  the  same  time  invested  with  the 
judicial  character ;  and,  in  accordance  therewith,  in  the  celebrated 
Auchterarder  case*  the  members  of  the  presbytery  were  held 
liable  collectively  and  individually  to  make  compensation  in 
^damages,  for  refusing  to  take  the  presentee  to  a  church  p^nfj-, 
on  trial,  as  they  were  bound  to  do,  according  to  the  law 

§.  C.  5  D.  &II.  558 ;  16  E.  0.  L.  R.  ;  Baylis  v.  Strickland,  1  Scott,  N.  R.  540 ; 
87  E.  C.  L.  R.  ;  Fernley  v.  Worthington,  1  Scott,  N.  R.  432 ;  Painter  v.  The 
Liverpool  Gas  Co.  3  A.  &  E.  433  ;  30  E.  C.  L.-R.  ;  Webb  v.  Bachelour,  Yentr. 
273  ;  Tarry  v.  Newman,  15  M.  &  W.  645  ;  Stamp  v.  Sweetlaud,  8  Q.  B.  13  ;  55 
E.  C.  L.  R.     See  also,  Hazeldine  v.  Grove,  3  Q.  B.  997,  1006  ;  43  E.  C.  L.  R. 

'  Paley  Conv.,  4th  ed.,  888. 

2 11  &  12  Vict.  c.  44,  as  to  which  see  Broom's  Com.  735-6.  And  for  detailed 
information  respecting  its  provisions,  see  Paley  Conv. ,  4th  ed. ,  399,  et  seij. 

»  See  Barry  v.  Arnaud,  10  A.  &  E.  646  ;  37  E.  C.  L.  R.  ;  cited  Jlayor  of  Lich- 
field V.  Simpson,  8  Q,  B.  65  ;  55  E.  C.  L.  R.  Per  Lord  Brougham,  M'Kenna 
V.  Pape,  1  H.  L.  Cas.  7  ;  Steel  v.  Shomberg,  4  E.  &  B.  G30  ;  82  E.  C.  L.  R.  ; 
Scott  v.  Mayor  of  Manchester,  3  H.  &  N.  204. 

■•  Ferguson  v.  Earl  of  Kinnoul,  9  CI.  &  Fin.  251. 
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of  Scotland.  The  Legislature,  observed  Lord  Brougbam,  in  the 
case  referred  to,  can,  of  course,  do  no  wrong,  and  its  branches 
are  equally  placed  beyond  all  control  of  the  law.  So,  "the 
Courts  of  justice,  that  is,  the  superior  Courts,  Courts  of  general 
jurisdiction,  are  not  answerable,  either  as  bodies  or  by  their  indi- 
vidual members,  for  acts  done  within  the  limits  of  their  jurisdic- 
tion. Even  inferior  Courts,  provided  the  law  has  clothed  them 
with  judicial  functions,  are  not  answerable  for  errors  in  judgment; 
and  where  they  may  not  act  as  judges,  but  only  have  a  discretion 
confided  to  them,  an  erroneous  exercise  of  that  discretion,  how- 
ever plain  the  miscarriage  may  be,  and  however  injurious  its 
consequences,  they  shall  not  answer  for.  This  follows  from  the 
very  nature  of  the  thing.  It  is  implied  in  the  nature  of  judicial 
authority,  and  in  the  nature  of  discretion  where  there  is  no  such 
judicial  authority.  But  where  the  law  neither  confers  judicial 
power  nor  any  discretion  at  all,  but  requires  certain  things  to  be 
done,  every  body,  whatever  be  its  name,  and  whatever  other 
functions  of  a  judicial  or  of  a  discretionary  nature  it  may  have, 
is  bound  to  obey ;  and,  with  the  exception  of  the  Legislature  and 
its  branches,  every  body  is  liable  for  the  consequences  of  disobe- 
dience ;  that  is,  its  members  are  liable,  through  whose  failure  or 
contumacy  the  disobedience  has  arisen,  and  the  consequent 
injury  to  the  parties  interested  in  the  duty  being  performed."* 
P^oQ  But  although  the  honesty  and  integrity  of  a  judge  Act- 
ing in  his  judicial  capacity  cannot  be  questioned,^  abundant 
means  are  afforded  for  obtaining  redress,  if  any  error  be  committed 
by  him  arising  either  from  ignorance  of  law,  or  from  a  misconcep- 
tion of  his  judicial  duties.  If  such  an  error  be  committed  by  him 
whilst  sitting  at  Nisi  Prius,  the  Court  in  banc  will,  on  motion,^ 
interfere  to  rectify  it,  either  by  granting  a  new  trial,  by  directing 
the  verdict  to  be  entered,  non  obstante  veredicto,  or  by  arresting  the 
judgment,  if  the  cause  of  action  be  defectively  set  forth  on  the 
record.     Where  the  alleged  error  consists  in  a  misdirection  by 


'  Per  Lord  Brougham,  9  CI.  &  Fin.  289,  390,  -whose  entire  judgment  is  well 
worthy  of  perusal,  having  throughout  an  especial  reference  to  the  subject  of 
judicial  liability. 

2  As  to  libellous  strictures  upon  the  conduct  of  public  functionaries,  see 
Gathercole  v.  Miall,  15  M.  &  W.  819,  383,  388. 

3  As  to  the  right  of  appeal  where  the  rule  is  refused  or  discharged,  see  C.  L. 
Proc.  Act,  1854,  sects.  34^43. 
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tie  judge,  a  bill  of  exceptions  may  also  be  tendered  to  his  direc- 
tion.' 

"Witb  respect  to  the  mode  of  proceeding  in  a  civil  case,  where 
error  in  law  or  in  fact  has  occurred,  reference  should  more  par- 
ticularly be  made  to  those  portions  of  the  Common  Law  Proce- 
dure Act,  1852,  below  specified.^ 

"Where  error  has  occurred  in  a  criminal  proceeding,  it  is  set 
right  by  the  Court  for  the  consideration  of  Crown  cases  reserved, 
or  by  writ  of  error,  which  may  be  brought  when  the  Attorney- 
General's  fiat  has  been  obtained  for  it.' 

"With  respect  to  an  award,  which,  when  made  in  pursuance  of 
a  submission  to  arbitration,  in  the  usual  manner,  is  equivalent  to 
a  judicial  decision  upon  the  points  at  issue  between  the  parties 
the  general  rule  is,  that  if  an  arbitrator  makes  a  mistake,  which 
is  not  apparent  on  *the  face  of  his  award,  the  party  injured  ^^^001 
has  no  redress,  nor  is  there,  in  this  respect,  any  difference  ^ 

between  a  mistake  in  the  law  of  evidence,  and  in  other  matters. 
If  no  corruption  be  shown,  the  Court  will  decline  to  interfere.^ 


Qui  Jussu  Judicis  aliquod  feceeit  nos"  videtue  Dolo  malo 
fecisse,  quia  paeeee  necesse  est. 

(10  Rep.  76.) 
Where  a  person  does  an  act  by  command  of  one  exercising  judicial  authority,  ilie 
law  will  not  suppose  that  he  acted  from  any  wrongful  or  improper  motive,  because 
it  was  his  bounden  duty  to  obey.^ 

"Where  a  Court  has  jurisdiction  of  the  cause,  and  proceeds  m- 
verso  ordine,  or  erroneously,  then  the  party  who  sues,  or  the  officer 
or  minister  of  the  Court  who  executes,  according  to  its  tenor,^  the 
precept  or  process  of  the  Court,  will  not  be  liable  to  an  action.' 

,  '  See  Roe  d.  Lord  Trimlestown  v.  Kemmis,  9  CI.  &  Fin.  749 ;  C.  L.  Proc. 
Act,  1853,  s.  157. 

2  Sect.  146,  et  seq.  ;  1  Cliitt.  Arch.  Pr.,  9th  ed.,  p.  506,  et  seq. 

3  Arch.  Cr.  PI.,  12th  ed.,  p.  160.  Ex  parte  Newton,  4  E.  &  B.  869  ;  82  E.  C.  L. 
R.;  Ee  Newton,  16  C.  B.  97 ;  81  E.  0.  L.  R.  ;  Reg.  v.  Stokes,  1  Den.  C.  C.  307. 

^  See  per  Pollock,  C.  B.,  Hagger  v.  Baker,  14  M.  &  W.  10;  PhilUps  v. 
Evans,  12  M.  &  W.  309  ;  Fuller  v.  Fenwick,  3  C.  B.  704 ;  54  E.  C.  L.  K.  ; 
Hutchinson  v.  Shepperton,  13  Q.  B.  955 ;  66  E.  C.  L.  R.  ;  Russell,  Arbitr.,  3d 
ed.,  198,  303,  649. 

5  This  maxim  is  derived  from  the  Roman  law,  see  D.  50,  17,  167,  §  1. 

«  See  Munday  v.  Stubhs,  10  C.  B.  433  ;  70  E.  C.  L.  R. 

'  See  Prentice  v.  Hamson,  4  Q.  B.  853 ;  45  E.  C.  L.  R.  ;  Brown  v.  Jones, 
15  M.  &  W.  191 ;  Judgm.  Ex  parte  Story,  8  Exch.  201. 
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But  wlieii  the  Court  has  not  jurisdiction  of  the  cause,  then  the 
whole  proceeding  is  coram  non  judice^  and  actions  will  lie  against 
the  above-mentioned  parties,  without  any  regard  to  the  precept  or 
process ;  and  in  this  case  it  is  not  necessary  to  ohey  one  who  is 
P^_  _  not  judge  of  the  cause,  *any  more  than  it  is  to  obey  a  mere 
stranger,  for  the  rule  is,  judicium  &  non  suo  judice  datum 
nullius  est  momenti? 

Accordingly,  in  "Watson  v.  Bodell,^  it  was  held  that  the  Mes- 
senger of  a  District  Court  of  Bankruptcy,  acting  under  an  order, 
which  the  Commissioner  of  that  Court  had  no  jurisdiction  to  make, 
was  liable  in  trespass ;  and  in  Van  Sandau  v.  Turner,^  the  prin- 
ciple above  laid  down  was  applied  to  the  case  of  parties  justifying 
under  a  warrant  issued  by  the  Judge  of  the  Court  of  Eeview  in 
Bankruptcy.  In  Thomas  v.  Hudson,'  which  was  an  action  against 
the  keeper  of  the  Queen's  prison,  for  an  escape,  it  was  held  that 
the  defendant,  who  had  discharged  the  prisoner  from  custody, 
under  an  order  of  one  of  the  Commissioners  of  the  Court  of  Bank- 
ruptcy, acting  judicially,  in  a  matter  over  which  he  had  juris- 
diction, was  protected  by  such  order ;  and,  in  the  great  case  of 
Cosset  V.  Howard,^  before  the  Court  of  Exchequer  Chamber,  in 
which  all  the  authorities  relating  to  justification  under  warrants 
will  be  found  collected,  it  was  held,  that  the  warrant  of  the 
Speaker  of  the  House  of  Commons,  having  issued  in  a  matter  over 
which  the  House  had  jurisdiction,  was  to  be  construed  on  the 
same  principle  as  a  mandate  or  writ  issuing  out  of  a  superior 
Court  acting  according  to  the  course  of  common  law,  and  that  it 

Q^  afforded  a  valid  defence  to  an  action  for  assault  *and  false 
^  -^  imprisonment  brought  against  the  serjeant-at-arms,  who 
acted  in  obedience  to  such  warrant. 

'  See  Tinniswood  v.  Pattison,  3  C.  B.  343  ;  54  E.  C.  L.  R.  ;  Factum  a  judice 
guod  ad  officiumjuse  nonpertinet  ratum  non  est :  D.  50;  17,  170. 

2  Marshalsea  case,  10  Rep.  70 ;  Taylor  v.  Clemson,  3  Q.  B.  1014,  1015 ;  43  E. 
C.  L.  R.  ;  S.  C.  11  CI.  &  F.  610 ;  cited  Ostler  v.  Cooke,  13  Q.  B.  143,  163 ;  66 
E.  C.  L.  E.  ;  Morrell  v.  Martin,  4  Scott,  N.  R.  313,  314 ;  Jones  v.  Chapman, 
14  M.  &  W.  134 ;  Baylis  v.  Striclvland,  1  Scott,  N.  R  540  ;  Marshall  v.  Lamb, 
5  Q.  B.  115  ;  48  E.  C.  L.  R. 

3  14  M.  &  W.  57. 

"  6  Q.  B.  773 ;  51  E.  C.  L.  R.  See  also,  Ex  parte  Van  Sandau,  1  Phil.  445, 
605. 

5 14  M.  &.  W.  353,  S.  C.  affirmed  in  error ;  16  Id.  885.  gee  Cobhett  t.  Hud- 
son, 13  Q.  B.  497 ;  66  E.  C.  L.  R. 

« 10  Q.  B.  411,  59  E.  C.  L.  R.  ;  reversing  the  judgment  in  the  court  below. 
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In  the  last-mentioned  case  it  is  observable  tbat  the  matter  in 
respect  of  "which  the  warrant  issued  was  admitted  to  be  within 
the  jurisdiction  of  the  House,  and  it  is  peculiarly  necessary  to 
notice  this,  because,  in  the  previous  case,  of  Stockdale  v.  Han- 
sard,' it  was  held  to  be  no  defence  in  law  to  an  action  for  publish- 
ing a  libel,  that  the  defamatory  matter  was  part  of  a  document, 
which  was,  by  order  of  the  House  of  Commons,  laid  before  the 
House,  and  thereupon  became  part  of  the  proceedings  of  the 
House,  and  which  was  afterwards,  by  order  of  the  House,  printed 
and  published  by  the  defendant.  The  decision  in  this  case 
resulted  from  the  opinion  entertained  by  the  Court  being  adverse 
to  the  existence  of  the  privilege  under  which  the  defendant 
sought  to  justify  the  alleged  wrongful  act,  and,  in  consequence 
of  this  decision,  the  stat.  3  &  4  Vict.  c.  '9,  was  passed,  which 
enacts,  that  all  proceedings,  whether  by  action  or  criminal  prose- 
cution, similar  to  the  above,  shall  be  stayed  by  bringing  before 
the  Court  or  judge  a  certificate,  under  the  hand  of  the  Chancellor 
or  of  the  Speaker  of  the  House  'of  Commons,  to  the  effect,  that 
the  publication  in  question  is  by  order  of  either  House  of  Parlia- 
ment, together  with  an  afiidavit  verifying  such  certificate.^ 

Where  an  action  is  brought  in  a  Court  of  limited  jurisdiction, 
and  the  defendant  pleads  to  the  jurisdiction,  the  Court  must 
necessarily  decide,  in  the  first  instance,  whether  they  have  juris- 
diction or  not ;  and,  if  they  decide  *that  they  have  juris-  p^Qn-, 
diction  in  a  case  where  they  clearly  have  no  pretence  for 
it,  and  adj  adicate  adversely  to  the  defendant,  and  act  on  that  de- 
cision, they  will  render  themselves  liable  to  an  action.^  "It  is," 
observes  Coleridge,  J.,  delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber,  in  Bunbury  v.  Fuller,''  "  a  general  rule,  that 
no  Court  of  limited  jurisdiction  can  give  itself  jurisdiction  by  a 
wrong  decision  on  a  point  collateral  to  the  merits  of  the  case 
upon  which  the  limit  to  its  jurisdiction  depends ;  and  however  its 
decision  may  be  final  on  all  particulars,  making  up  together  that 
subject  matter  which,  if  true,  is  within  its  jurisdiction,  and  how- 
ever necessary  in  many  cases  it  may  be  for  it  to  make  a  prelimi- 

'  9  A.  &  E.  1 ;  36  E.  C.  L.  R. 

'  Entick  V.  Carrington,  19  Howell,  St.  Tr.  1030,  S.  C.  275,  is  the  leading  case 
in  regard  to  tbe  power  of  arresting  the  person,  and  seizing  papers  under  a  Sec- 
retary of  State's  warrant. 

3  Per  Lord  Abinger,  C.  B.,  Wingate  v.  Waite,  6  M.  &  W.  746. 

*  9  Exch.  111.     See  Reg.  v.  Dayman,  S6  L.  J.  M.  C.  138. 
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nary  inquiry  wlietlier  some  collateral  matter  be  or  be  Bot  witMn 
tlie  limits,  yet,  upon  this  preliminary  question,  its  decision  must 
always  be  open  to  inquiry  in  tbe  superior  Court.  Then,  to  take 
the  simplest  case,  suppose  a  judge  with  jurisdiction  limited  to  a 
particular  hundred,  and  a  matter  is  brought  before  him  as  having 
arisen  within  it,  but  the  party  charged  contends  that  it  arose  in 
another  hundred,  this  is  clearly  a  collateral  matter,  independent 
of  the  merits ;  on  its  being  presented,  the  judge  must  not  imme- 
diately forbear  to  proceed,  but  must  inquire  into  its  truth  or 
falsehood,  and  for  the  time  decide  it,  and  either  proceed  or  not 
Avith  the  principal  subject-matter,  according  as  he  finds  on  that 
point ;  but  this  decision  must  be  open  to  question,  and  if  he  has 
improperly  either  forborne  or  proceeded  on  the  main  matter  in 
consequence  of  an  error,  on  this  the  Court  of  Queen's  Bench 
will  issue  its  mandamus  or  prohibition  to  correct  his  mistake.'" 
r^Qo-i  *-^  reference  to  Andrews  v.  Harris^  may  further  serve  to 
-'  illustrate  the  above  general  and  important  doctrine : — The 
commissioners  of  a  Court  of  request  ordered  a  debt  claimed  by 
the  plaintiff  to  be  paid  by  certain  installments,  "  or  execution 
to  issue."  The  clerk  of  the  Court,  on  default  of  payment,  and  on 
application  made  to  him  by  the  plaintiff,  issued  a  precept  for 
execution  without  the  further  intervention  of  the  Court.  It  was 
held,  that  the  commissioners  were  required,  when  acting  on  such 
default,  to  execute  judicial  powers,  which  could  not  be  delegated; 
and,  therefore,  that  the  clerk  who  made  such  precept  was  liable 
in  trespass  for  its  execution,  though  the  proceeding  was  conform- 
able to  the  practice  of  the  Court,  inasmuch  as  the  Court  could  not 
institute  such  a  practice ;  but  it  was  further  held,  that  the  Ser- 
jeant who  executed  the  precept,  and  who  was  the  ministerial 
officer  of  the  commissioners  bound  to  execute  their  warrants, 
having  no  means  whatever  of  ascertaining  whether  they  issued 
upon  valid  judgments,  or  were  otherwise  sustainable  or  not,  was 

1  See  Jackson  v.  Beaumont,  11  Exch.  300  ;  Reg.  v.  Grant,  14  Q.  B.  43 ;  68 
E.  C.  L.  R. 

2  Andrews  v.  Marris,  1  Q.  B.  3,  16,  17  ;  41  E.  0.  L.  R.  ;  recognized  in 
Carratt  v.  Morley,  Id.  29  ;  and  distinguislied  iu  Dews  v.  Riley,  11  C.  B.  434, 
444 ;  73  E.  0.  L.  R.  ;  Levy  v.  Moylan,  10  C.  B.  189  ;  70  B.  0.  L.  R.  As  to  tlie 
liability  of  the  party  at  whose  suit  execution  issued,  or  of  his  attorney,  see  Car- 
ratt V.  Morley,  supra ;  Coomer  v.  Latham,  16  M.  &  W.  713 ;  Ewart  v.  Jones, 
14  M.  &  W.  774 ;  Green  v.  Elgie,  5  Q.  B.  99 ;  48  E.  C.  L.  R.  ;  Kinning  v. 
Buchanan,  8  0.  B.  271 ;  65  E.  C.  L.  R.  ;  Abley  y.  Dale,  11  C  B.  378,  389 ; 
73  E.  C.  L.  R. 
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well  defended  by  it,  because  tbe  subject-matter  of  tlie  suit  was 
witbin  tbe  general  jurisdiction  of  the  commissioners,  and  tbe 
warrant  appeared  to  have  been  regularly  issued.  The  Court 
observed  that  his  situation  was  exactly  analogous  to  that  of  the 
sheriff  in  respect  of  process  from  a  superior  Court ;  and  that  it  is 
the  well-known  distinction  between  the  cases  of  the  party  and 
of  the  sheriff  or  his  oificer,  that  the  former,  to  justify  his  r^q  <-■ 
*taking  body  or  goods  under  process,  must  show  the 
judgment  in  pleading  as  well  as  the  writ,  but  for  the  latter  it  is 
enough  to  show  the  writ  only.' 

The  case  of  a  justification  at  common  law  by  a  constable 
under  the  warrant  of  a  justice  of  the  peace  offers  a  further 
illustration  of  the  rule  now  under  consideration;  for  if  the 
warrant  issued  by  the  justice  of  the  peace,  in  the  shape  in  which 
it  is  given  to  the  of&cer,  is  such  that  the  party  may  lawfully 
resist  it,^  or,  if  taken  on  it,  will  be  released  on  habeas  corpus, 
it  is  a  warrant  which,  in  that  shape,  the  magistrate  has  no  juris- 
diction to  issue,  which,  therefore,  the  officer  need  not  have 
obeyed,  and  which,  at  common  law,  on  the  principle  above  laid 
down,  will  not  protect  him  against  the  action  of  the  party  in- 
jured. Where  the  cause  is  expressed  but  imperfectly,  the  officer 
may  not  be  expected  to  judge  as  to  the  sufficiency  of  the  state- 
ment; and,  therefore,  if  the  subject  matter  be  within  the  juris- 
diction of  the  magistrate,  he  may  be  bound  to  execute  it,  and,  as 
a  consequence^  be  entitled  to  protection ;  but  where  no  cause  is 
expressed,  there  is  no  question  as  to  the  want  of  jurisdiction.' 

"A  rule,"  observes  Lord  Denman,  C.  J.,  delivering  judgment  in 
Eeg.  V.  Inhabitants  of  Stainforth,^  "  has  been  often  recognised  in 
respect  of  proceeding  by  magistrates  requiring  all  the  facts  to  be 
stated  which  are  necessary  to  show  that  a  tribunal  has  been  law- 
fully constituted  and  has  jurisdiction.  There  is  good  reason  for 
the  rule  where  a  special  authority  is  exercised  which  is  *out  r^qf--, 
of  the  ordinary  course  of  common  law,  and  is  confined  to 
a  limited  locality  as  in  case  either  of  warrants  for  arrest,  commit- 
ment, or  distress,  or  of  convictions,  or  orders  by  local  magistrates 
where  the  duty  of  promptly  enforcing  the  instrument  is  cast  on 

1  See  Cotes  v.  Michill,  3  Lev.  10  ;  Moravia  v.  Sloper,  Willes,  30,  84. 

2  Eeg.  V.  Tooley,  2  Lord  Raym.  1396,  1303. 

3  Per  Coleridge,*J.,  10  Q.  B.  390  ;  59  E.  C.  L.  R.     See  in  illustration  of  the 
remarks,  supra,  Clark  v.  Woods,  3  Exch.  395,  and  cases  there  cited. 

*  11  Q.  B.  75  ;  63  E.  C,  L.  R.     See  also,  Eeg.  v.  Inhabs.  of  Totness,  Id.  80. 
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officers  of  the  law,  and  tlie  duty  of  unliesitating  submission  on 
those  wlio  are  to  obey.  It  is  requisite  that  the  instrument  so  to 
be  enforced  and  obeyed  should  show  on  inspection  all  the  essen- 
tials from  which  such  duties  arise." 

A  plea  of  justification  by  a  constable  acting  under  the  warrant 
of  a  justice,  will  accordingly,  by  the  common  law  be  bad,  if  it 
does  not  show  that  the  justice  had  jurisdiction  over  the  subject- 
matter  upon  which  the  warrant  is  granted ;  and,  generally,  when 
a  limited  authority  is  given,  if  the  party  to  whom  such  authority 
is  given  extends  the  exercise  of  his  jurisdiction  to  objects  not 
within  it,  his  warrant  will  be  no  protection  to  the  officer  who  acts 
under  it ;  and,  by  necessary  consequence,  where  the  officer  justi- 
fies under  a  warrant  so  granted  by  a  Court  of  limited  jurisdiction, 
he  must  show  that  the  warrant  was  granted  in  a  case  which  fell 
within  such  limited  jurisdiction.^ 

By  stat.  24:  Geo,  2,  c.  44,  s.  6,  it  is  enacted,  that  no  action  shall 
be  brought  against  any  constable,  head-borough,  or  other  officer, 
or  against  any  person  or  persons  acting  by  his  order  or  in  his 
aid,  for  anything  done  in  obedience  to  any  warrant  under  the 
hand  or  seal  of  any  justice  of  the  peace  until  demand  shall  have 
been  made  of  the  perusal  and  copy  of  such  warrant,  and  the 
same  refused  or  neglected  for  the  space  of  six  days  after  such 
r*Qfi"i  *cle'^S'^<i )  that  in  case,  after  such  demand  and  compliance 
therewith,  any  action  shall  be  brought  against  such  con- 
stable, &c.,  for  any  such  cause  as  aforesaid,  without  making  the 
justice  or  justices  who  signed  or  sealed  the  said  warrant  defen- 
dant or  defendants,  then,  on  producing  or  proving  such  warrant 
at  the  trial,  the  jury  shall  give  their  verdict  for  the  defendant  or 
defendants,  notwithstanding  any  defect  of  jurisdiction  in  such 
justice  or  justices ;  and  if  such  action  be  brought  against  the  jus- 
tice and  constable  jointly,  then,  on  proof  of  such  warrant,  the 
jury  shall  find  for  such  constable,  notwithstanding  such  defect  of 
jurisdiction  as  aforesaid :  and  this  statute  applies  as  well  where 
the  justice  has  acted  without  jurisdiction,  as  where  the  warrant 
which  he  has  granted  is  improper.^ 

1  MorreU  v.  Martin,  4  Scott,  N.  R.  313,  316  ;  see  Taylor  v.  Clemson  (in  error) 
2  Q.  B.  978 ;  43  E.  C.  L.  K.  ;  Broom's  Pract.,  vol.  1,  pp.  607,  et  seq.  where  the 
cases  are  collected. 

2  Per  Lord  Elden,  C.  J.,  Price  v.  Messenger,  2  B.  &  P.  15S  ;  Atkins  v.  Kilby, 
11  A.  &  E.  777 ;  39  E.  0.  L.  R.  As  to  actions  for  false  imprisonment  against 
constables,  see  Broom's  Com.  739,  et  seq. 
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It  should  be  olDserved,  however,  that  the  officer  must  show  that 
he  acted  in  obedience  to  the  warrant/  and  can  only  justify  that 
which  he  lawfully  did  under  it  f  and  where  the  justice  cannot  be 
liable,  the  officer  is  not  entitled  to  the  protection  of  the  statute ; 
for  the  Act  was  intended  to  make  the  justice  liable  instead  of  the 
officer :  where,  therefore,  the  officer  makes  such  a  mistake  as  will 
not  make  the  justice  liable,  the  officer  cannot  be  excused. 

Besides  the  statute  24  Geo.  2,  c.  44:,  above-mentioned  there 
are  many  other  enactments,  which,  on  grounds  of  public  policy, 
specially  extend  protection  to  persons  who  act  hond  fide,  though 
mistakenly,  in  pursuance  of  their  provisions ;  and  as  throwing 
light  upon  their  practical  operation,  attention  may  specially  be 
directed  to  Hughes  *v.  Buckland,^  which  was  an  action  of  p.^Q»-, 
trespass  against  the  defendants,  being  servants  of  A.  B.,  for  ^ 

apprehending  the  plaintiff  whilst  fishing  in  the  night-time  near  the 
mouth  of  a  river  in  which  A.  B.  had  a  several  fishery ;  at  the 
trial,  much  evidence  was  given  to  show  that  A.  B.'s  fishery  in- 
cluded the  place  where  the  plaintiff  was  apprehended  ;  the  jury, 
however,  defined  the  limits  of  the  fishery  so  as  to  exclude  that 
place  by  a  few  yards,  but  they  also  found  that  A.  B.  and  the 
defendants  "hond  fide  and  reasonably  "  believed  that  the  fishery 
extended  over  that  spot :  it  was  held,  that  the  defendants  were  en- 
titled to  the  protection  of  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  75,  which 
is  framed  for  the  protection  "of  persons  acting  in  the  execution" 
of  that  Act,  and  doing  anything  in  pursuance  thereof.  "The 
object  of  the  clause  in  question,"  observed  Pollock,  0.  B.,  in  the 
course  of  his  judgment,  "was  to  give  protection  to  all  parties 
who  honestly  pursued  the  statute.  Now,  every  act  consists  of 
time,  place,  and  circumstance.  With  regard  to  circumstance,  it  is 
admitted  that,  if  one  magistrate  acts  where  two  are  required,  or 
imposes  twelve  months'  imprisonment  where  he  ought  only  to 
impose  six,  he  is  protected  if  he  has  a  general  jurisdiction  over 
the  subject-matter,  or  has  reason  to  think  he  has.  With  respect 
to  time,  the  ease  of  Cann  v.  Clipperton'  shows,  that  a  party  may 
be  protected  although  he  arrests  another  after  the  time  when  the 
statute  authorises  the  arrest.     PZace  is  another  ingredient;  and  I 

1  See  Hoye  v.  Bush,  3  Scott,  N.  K.  86  ;  89  E.  C.  L.  R. 

2  Peppercorn  v.  Hoffman,  9  M.  &  W.  618,  628. 

3  15  M.  &  W.  346,  where  the  cases  upon  this  subject  are  cited. 
■•  lO'A.  &  E.  188 ;  37  E.  C.  L.  R. 
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am  unable  to  distinguisli  tlie  present  case  from  tliat  of  a  magis 
trate  "wlio  is  protected,  altliongli  lie  acts  out  of  Ms  jurisdiction. 
A  party  is  protected  if  lie  acts  hond  fide,  and  in  tlie  reasonable 
r*Q8i    l^sli^f  *^^*  ^®  ^^  pursuing  tbe  Act  of  *Parliament."     The 

principle  as  to  statutory  protection,  bere  stated,  is  one  of 
very  general  application ;  and  bas  been  recognized  and  applied 
in  several  recent  cases.^  "A  tbing,"  says  Parke,  B.,  in  Jowle  v. 
Taylor,^  "is  considered  to  be  done  in  pursuance  of  a  statute,  when 
tbe  person  wbo  does  it  is  acting  bonestly  and  hond  fide,  either 
under  tbe  powers  wbicb  tbe  Act  confers,  or  in  discbarge  of  tbe 
duties  wbicb  it  imposes. 

Lastly,  we  may  observe,  tbat,  wben  considered  witb  reference 
to  foreign  communities,  tbe  jurisdiction  of  every  Court,  whether 
in  personam,  or  in  rem,  must,  so  far  as  regards  the  compelling 
obedience  to  its  decrees,^  necessarily  be  bounded  by  tbe  limits 
of  tbe  kingdom  in  which  it  is  established,  and  unless,  by  virtue 
of  international  treaties,  such  jurisdiction  has  been  extended,  it 
clearly  cannot  enforce  process  beyond  those  natural  limits,  accord- 
ing to  tbe  maxim,  Extra  territorium  jus  dicenti  impmie  non pareiur* 

Even  parliament  bas  no  *power,  save  in  respect  of  matters 
'-  "'of  procedure,  to  legislate  for  foreigners  out  of  tbe  do- 
minions and  beyond  tbe  jurisdiction  of  tbe  British  Crown.^ 

1  Read  v.  Coker,  13  C.  B.  850,  863 ;  76  E.  0.  L.  R.  ;  Bootli  v.  Clive,  10  C.  & 
B.  827  ;  70  E.  C.  L.  R.  ;  cited  per  Parke,  B.,  Arnold  v.  Hamel,  9  Exch.  409 ; 
Gosden  v.  ElpMck,  4  Exch.  445  ;  Horn  v.  Thomborougli,  3  Exch.  846 ;  Par- 
rington  v.  Moore,  2  Exch.  223 ;  Cox  v.  Reid,  13  Q.  B.  558 ;  66  E.  C.  L.  g. ; 
Thomas  v.  Stephenson,  2  E.  &  B.  108 ;  75  E.  0.  L.  R.  ;  Howard  v.  Eemer, 
Id.  915 ;  Huggins  v.  Waydey,  15  M.  &  W.  357 ;  Braham  v.  Watkins,  16  M.  & 
"W.  77 ;  Kine  v.  Evershed,  10  Q.  B.  143  ;  59  E.  0.  L.  R.  Bee  Acland  v.  Bul- 
ler,  1  Exch.  837 ;  Tarrant  v.  Baker,  14  C.  B.  199  ;  78  E.  C.  L.  R. 

2  7  Exch.  61.     See  Newton  v.  Ellis,  5  E.  &  B.  115  ;  85  E.  C.  L.  R. 

3  See  per  Lord  Cranworth,  C,  Hope  v.  Hope,  4  De  Q.  M.  &  G.  345-6. 

■*  D.  2,  1,  20 ;  Story,  Confl.  Laws,  §  539 ;  Arg.  Canadian  Prisoners'  case, 
(rep.  by  Fry,)  p.  48 ;  Reg.  v.  Lewis,  26  L.  J.  M.  C.  104. 

"  It  is  a  conceded  principle  that  the  laws  of  a  State  have  no  force  propria 
vigoreliejond  its  territorial  limits.  But  the  laws  of  one  State  are  frequently 
permitted  by  the  courtesy  of  another,  to  operate  in  the  latter  for  the  promotion 
of  justice,  when  neither  that  State  nor  its  citizens  will  sulFer  any  inconvenience 
from  the  apphcation  of  the  foreign  law.  This  courtesy  or  comity  is  established, 
not  only  from  motives  of  respect  for  the  laws  and  institutions  of  foreign 
countries,  but  from  considerations  of  mutual  utility  and  advantage."  Per  Bug- 
gies, C.  J.,  Hoyt  V.  Thompson,  1  Selden  (U.  S.)  R.  340. 

5  Lopez  V.  Burslem,  4  Moore,  P.  C.  C.  800,  305. 
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Ad  Qu^stionem  Facti  non  eespondent  Judices,  ad  QuiES- 
TioNEM  Legis  now  kespondbnt  Jueatores. 

(8  Eep.  308.) 

It  is  the  office  of  the  judge  to  instruct  the  jury  in  points  of  law — of  the  jury  to 
decide  on  matters  of  fact.  ■ 

The  object  in  view  on  the  trial  of  a  cause  is  to  find  out,  by  due 
examination,  the  truth  of  the  point  in  issue  between  the  parties, 
in  order  that  judgment  may  thereupon  be  given,  and  therefore, 
the  facts  of  the  case  must,  in  the  first  instance,  be  ascertained 
(usually  through  the  intervention  of  a  jury),^  for  ex  facto  jus  oritur 
— the  .law  arises  out  of  the  fact.  If  the  fact  be  perverted  or  mis- 
represented, the  law  which  arises  thence  will  unavoidably  be 
unjust  or  partial ;  and,  in  order  to  prevent  this,  it  is  necessary  to 
set  right  the  fact  and  establish  the  truth  contended  for,  by  appeal- 
ing to  some  mode  of  probation  or  trial  which  the  law  of  the 
country  has  ordained  for  a  criterion  of  truth  and  falsehood.' 

Where,  then,  the  question  at  issue  between  the  litigating  parties 
is  one  of  fact  merely,  quaestio  facti— such  issue  must  be  determined 
by  the  jury ;  but  if,  as  frequently  *happens,  it  is  qusestio 
juris,  this  may  either  be  decided  by  the  judge  at  Msi 
Prius,  or  may  be  raised  and  argued  before  the  Court  in  banc  on 
demurrer,  special  verdict,*  or  special  case,  or  in  a  Court  of  error 
on  bill  of  exceptions,^  or  otherwise. 

A  few  instances  must  suffice  to  show  the  application  of  the 
above  rule.  Thus,  there  are  two  requisites  to  the  validity  of  a 
dged :  1st,  that  it  be  sufficient  in  law,  on  which  the  Court  shall 
decide;  2ndly,  that  certain  matters  of  fact,  as  sealing  and  de- 
livery, be  duly  proved,  on  which  it  is  the  province  of  the  jury 
to  determine  f  and,  where  interlineations  or  erasures  are  apparent 

>  Co.  Litt.  295  b. ;  9  Rep.  13  ;  Bisliop  of  Meath  v.  Marquis  of  Winoliester,  3 
Bing.  N.  C.  217  ;  32  E.  C.  L.  E.  ;  S.  C.  4  CI.  &  Fin.  557 ;  Bushell's  case, 
Vaugh.  R.  149. 

2  As  to  tlie  province  of  tlie  jury  in  ancient  times,  see  Sir  F.  Palgrave's  Essay 
on  tlie  Original  Authority  of  the  King's  Council,  p.  53. 

3  2  Inst.  49 ;  3  Bla.  Com.,  21st  ed.,  329,  330. 

0  As  to  -which,  see  per  Patteson,  J.,  Scales  v.  Key,  11  A.  &  E.  825  ;  39  E.  C. 
L.  R.  A  special  verdict  must  find  the  facts,  and  not  consist  of  a  mere  statement 
of  evidence  :  Fryer  v.  Roe,  12  C.  B.  43  ;  74  E.  C.  L.  R. 

5  Abbott  of  Strata  Marcella's  case,  9  Rep.  13,  25  ;  Co.  Litt.  125  a.  ;  Bushell's 
case,  Vaugh.  R.  143,  144.  See  Tancred  v.  Christy,  12  M.  &  W.  316  ;  Per 
Willes,  C.  J.,  1  Wils.  55,  citing  Hobart,  262. 

6  Co.  Litt.  255  a.  ;  Altham's  case,  8  Rep.  308 ;  Dr.  Leyfield's  case,  10  Rep. 
92,  cited  Jenkin  v.  Peace,  6  M.  &  W.  728. 
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on  the  face  of  a  deed,  it  is  now  the  practice  to  leave  it  to  the  jury 
to  decide  whether  the  rasing  or  interlining  was  before  the  de- 
livery.^ 

Again,  it  is  the  duty  of  the  Court  to  construe  all  written  instru- 
ments, as  soon  as  the  true  meaning  of  the  words  in  which  they 
are  couched,  ■  and  the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  by  the  jury ;  and  it  is  the  duty  of  the 
jury  to  take  the  construction  from  the  Court  either  absolutely, 
if  there  be  no  words  to  be  construed  or  explained,^  as  words  of 
art  or  phrases  used  in  commerce,  and  no  surrounding  circum- 
*stances  to  be  ascertained, — or  conditionally,  when,  those 
words  or  circumstances  are  necessarily  referred  to  them. 
Unless  this  were  so,  there  would  be  no  certainty  in  the  law,  for  a 
misconstruction  by  the  Court  is  the  proper  subject,  by  means  of 
a  bill  of  exceptions,  of  redress  in  a  Court  of  error,  but  a  miscon- 
struction by  the  jury  cannot  be  set  right  at  all  effectually.^ 
Accordingly,  the  construction  of  a  doubtful  document  given  in 
evidence  to  defeat  the  Statute  of  Limitations  is  for  the  Court, 
and  not  for  the  jury ;  but  if  it  be  explained  by  extrinsic  facts, 
from  which  the  intention  of  the  parties  may  be  collected,  they 
are  for  the  consideration  of  the  jury.^  It  may  indeed  be  laid 
down  generally,  that  although  it  is  the  province  of  the  Court  to 
construe  a  written  instrument,  yet  where  its  effect  depends  not 
merely  on  the  construction  and  meaning  of  the  instrument,  but 
upon  collateral  facts  and  extrinsic  circumstances,  the  inferences 
to  be  drawn  from  them  are  to  be  left  to  the  jury.' 

Again,  in  an  action  for  indicting  maliciously  and  without 
probable  cause,  the  question  of  probable  cause  is  a  mixed  propo- 

'  Co.  Litt.  225,  b.  See  Doe  d.  Fryer  v.  Coombs,  3  Q.  B.  687  ;  43  E.  C.  L. 
B.  ;  AlsagerT.  Close,  10  M.  &  W.  576.  Aiidseethem.a,xiui,  ubieadem ratio ibi 
idetnjus  {post.  Chap.  IV.,)  wbere  additional  cases  on  this  subject  are  cited. 

2  See  Elliott  v.  The  South  Devon  R.  C.  3  Exch.  725. 

3  Judgment,  Neilsonv.  Harford,  8  M.  &  W.  833.  Per  Erskine,  J.,  Shore  v. 
Wilson,  5  Scott,  N.  R.  988 ;  Cheveley  v.  Puller,  13  C.  B.  122  ;  76  E.  C.  L.  B.; 
See  per  Maule,  J.,  Doe  d.  Strickland  v.  Strickland,  8  C.  B.  743-4  ;  65  E.  C.  L. 
R. ;  Booth  v.  Kennard,  2  H.  &  K.  84 :  Bovill  t.  Pimm,  11  Exch.  718. 

"  Morrell  v.  Frith,  3  M.  &  W.  402  ;  Doe  d.  Curzon  v.  Edmunds,  6  M.  &  W. 
295  ;  See  Worthington  v.  Grimsditch,  7  Q.  B.  479  ;  53  E.  C.  L.  R.  ;  Rackham 
v.  Marriott,  3  H.  &  N.  196  ;  S.  C.  1  Id.  605. 

"  Etting  V.  XT.  S.  Bank,  11  Wheaton  (U.  S.)  R.  59. 

As  to  the  office  of  the  jury  in  interpreting  an  ambiguous  contract,  see  Smith 
V.  Thompson,  8  C.  B.  44  ;  65  E.  C.  L.  R.  ;  cited  post.  Chap.  YIII. 
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sition  of  law  and  fact :  whetlier  the  circumstances  alleged  to  show 
it  probable  or  not  probable  are  true  and  existed,  is  a  matter  of 
,  fact ;  but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  *question  of  law.'  It  therefore  falls  within  the     j^ 
legitimate  province  of  the  jury  to  investigate  the  truth  of  "' 

the  facts  offered  in  evidence,  and  the  justness  of  the  inferences  to 
be  drawn  from  such  facts;  whilst,  at  the  same  time,  they  receive 
the  law  from  the  judge,  viz.:  that  according  as  they  find  the  facts^ 
proved  or  not  proved,  and  the  inferences  warranted  or  not,  there 
was  reasonable  and  probable  ground  for  the  prosecution,  or  the 
reverse  ;  and  this  rule  holds,  however  complicated  and  numerous 
the  facts  may  be.^ 

In  cases  of  libel  also,  it  has  been  the  course  for  a  long  time  for 
the  judge,  first  to  give  a  legal  definition  of  the  offence,  and  then 
to  leave  it  to  the  jury  to  say,  whether  the  facts  necessary  to  con- 
stitute that  offence  are  proved  to  their  statisfaction ;  and  this 
course  is  adopted,  whether  the  libel  is  the  subject  of  a  criminal 
prosecution  or  of  a  civil  action ;  and  although  the  judge  may,  as  a 
matter  of  advice  to  them  in  deciding  that  question,  give  his  own 
opinion  as  to  the  nature  of  the  publication,  yet  he  is  not  bound 
to  do  so  as  a  matter  of  law.* 

*Again,  the  amount  of  costs  is  a  matter  wholly  within     ,      „ 
the  province  of  the  Court  to  determine  in  those  cases 
where  a  party  is  entitled  to  them,  but  the  right  to  costs  is  given 
by  the  statute  law.     Now,  where  the  amount  merely  depends  on 

>  Jolinstone  v.  Sutton,  (in  error,)  1  T.  E.  545,  547 ;  per  Maule,  J.,  0  0.  B. 
152  ;  67  E.  C.  L.  E.  ;  per  Alderson,  B.,  Hinton  v.  Heather,  14  M.  &  W.  134 ; 
per  Coleridge,  J.,  Haddrick  v.  Heslop,  12  Q.  B.  275  ;  64  E.  0.  L.  E.  ;  per  Pol- 
lock, C.  B.  Heslop  V.  Chapman,  23  L.  J.  Q.  B.  52 ;  Gibbons  v.  Alison,  3  C.  B. 
181  ;  54  E.  C.  S.  E.  ;  Blachford  v.  Dod,  2  B.  &  Ad.  179  ;  22  E.  C.  L.  E.  ;  Eey- 
nolds  V.  Kennedy,  1  Wils.  232 ;  James  v.  Phelps,  11  A.  &  E.  483  ;  39  E.  C. 
L.  E.  ;  Broughton  v.  Jackson,  18  Q.  B.  378  ;  83  B.  C.  L.  E. 

2  Among  the  facts  to  be  ascertained  is  the  belief,  or  absence  of  belief,  by  de- 
fendant, that  he  had  reasonable  and  probable  cause ;  Turner  v.  Ambler,  10  Q. 
B.  252,  260 ;  59  E.  C.  L.  E.  ;  James  v.  Phelps,  11  A.  &  E.  483  ;  39  E.  C.  L. 
E.  ;  Delegal  V.  Highley,  3  Bing.  N.  C.  950  ;  32  E.  C.  L.  R. 

•■>  Panton  v.  Williams,  2  Q.  B.  169,  194  ;  42  E.  C.  L.  R.  ;  (which  is  the  lead- 
ing case  upon  this  subject,  see  per  Williams,  J.,  West  v.  Baxendale,  9  C.  B. 
149  ;  67  E.  C.  L.  R.  ;)  cited  argument,  Peck  v.  Boyes,  7  Scott,  N.  E.  441  ; 
Michell  Y.  Williams,  11  M.  &  W.  205.  See  Bushell's  case,  Vaugh.  E.  147 ; 
Ewart  V.  Jones,  14  M.  &  W.  774. 

"  Parmiter  v.  Coupland,  6  M.  &  W.  105.  See  also,  Padmore,  v.  Lawrence, 
11  A.  &  B.  380 ;  89  E.  C.  L.  E.  ;  Broom's  Com.  759-761, 
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a  fact  wMcli  it  is  necessary  to  notice  on  tlie  record, — as,  for  in- 
stance, wliere  a  successful  plaintiff  or  defendant  is  entitled  to 
double  costs, — ^tlie  Court  may  award  them  on  the  taxation ;  but , 
where  the  right  to  any  costs  is  in  question,  and  depends  upon  a 
fact  the  determination  of  which  is  not  by  the  statute  law  vested 
in  the  Court,  and  which  must  be  stated  on  the  record  to  justify 
the  award  of  costs  contrary  to  the  usual  course,  the  fact,  if  the 
opposite  party  insists  upon  it,  ought  to  be  tried  by  a  jury.^  And 
it  will  be  for  the  jury,  not  for  the  judge,  to  determine  what  was 
the  contract  between  the  parties  where  it  is  evidenced  partly  by 
written  instruments — partly  by  matters  of  fact.^ 

The  maxim  under  consideration  may  be  further  illustrated  by 
the  ordinary  case  of  an  action  for  the  price  of  goods  supplied  to' 
the^defendant's  wife.  Here  the  real  question  is,  whether  the  wife 
was  or  was  not  authorized  by  the  husband  to  order  the  goods  in 
question,  and  it  is  in  general  for  the  jury  to  say  whether  the  wife 
had  any  such  authority,  and  whether  the  plaintiff,  who  supplied 
the  goods,  must  not  have  known  that  the  wife  was  exceeding  the 
authority  given  her,  in  pledging  the  husband's  credit.^  So,  in  an 
action  against  an  attorney,  for  negligence,  the  question  of  negli- 

r*i  04.1  g^'^^®  ^^  o^^  °^  ^^^^  ^°^  ^'^  j^^y  j*  *aiid,  although  whether 

there  is  any  evidence  is  a  question  for  the  judge,'  yet 

whether  the  evidence  is  sufficient  is  a  question  for  the  jury  f  and 

'  Jndgm.  Watson  v.  Quilter,  11  M.  &  W.  767. 

2  Moore  v.  Gar-wood,  4  Exch.  G81. 

^  Per  Parke,  B.,  Lane  v.  Ironmonger,  13  M.  &  W.  370.  See  the  cases  upon 
this  subject,  collected,  Broom's  Com.  599-608. 

"  Hunter  v.  Caldwell,  10  Q.  B.  69  ;  59  E.  C.  L.  R.  ;  Cox  v.  Leech,  1  C.  B.,  N. 
S.  617 ;  87  E.  C.  L.  R.  ;  Long  v,  Orsi,  18  C.  B.  610 ;  86  E.  C.  L.  R.  ;  Pur- 
ves  V.  Landell,  13  CI.  &  F.   91 ;   and   cases  cited.     Broom's  Com.  843.  (0 

5  See  per  Pollock,  C.  B.,  Hodges  v.  Ancrum,  11  Exch.  316. 

6  Per  BuUer,  J.,  Carpenter's  Company  v.  Hayward.  1  Dougl.  375.  It  is  also 
for  the  jury  and  not  for  the  Court  to  determine  the  amount  of  damages  occa- 
sioned hy  a  tort,  and  the  Court  wiU  not  interfere  unless  they  are  grossly  dispro- 
portioned  to  the  injury  sustained,  or  unless  the  verdict  were  obtained  by  means 
of  perjury,  or  there  were  fraud  or  misconduct  on  the  part  of  the  plaintiff,  such 
as  to  deprive  the  defendant  of  a  fair  opportunity  of  laying  his  case  before  the 
jury,  or  unless  it  clearly  appear  that  the  jury  acted  under  prejudice  or  miscon- 
ception of  the  evidence.  See  Smith  v.  Woodflne,  1  0.  B.,  N.  S.  660,  667; 
87  E.  C.  L.  R.  ;  Creed  v.  Fisher,  9  Exoh.  473 ;  Thompson  v.  Gordon,  15  M. 
&  W.  610 ;  Williams  v.  Currie,  1  C.  B.  841 ;  50  E.  C.  L.  R.  ;  Armytage  v. 
Haley,  4  Q.  B.  917 ;  45  E.  C.  L.  R.  ;  Lowe  v.  Steele,  15  M.  &  W.  380 ;  Strutt 
V.  Farlar,  16  M.  &  W.  349 ;  Howard  v.  Barnard,  11  C.  B.  653  ;  73  E.  C.  L.  B. 
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very  many  other  instances  •will  readily  suggest  themselves  to  the 
reader,  in  which  the  same  comprehensive  and  fundamental  prin- 
ciple is  equally  applicable.' 

But,  although  the  general  principle  is  as  above  laid  down, 
there  are  many  exceptions  to  it.^  Thus,  all  questions  of  reason- 
ableness— reasonable  cause,  reasonable  time,  and  the  like — are, 
strictly  speaking,  matters  of  fact,  even  where  it  falls  within  the 
province  of  the  judge  or  the  Court  to  decide  them.^ 

So,  where  a  question  arises  as  to  the  admissibility  of  evidence, 
the  facts  upon  which  its  admissibility  depends  are  to  be  deter- 
mined by  the  judge,  and  not  by  the  jury.  If  the  opposite  course 
were  adopted,  it  would  be  equivalent  to  leaving  it  to  the  jury  to 
say  whether  a  particular  thing  were  evidence  or  not."^  And  the 
question,  ^whether  a  document  comes  from  the  proper  cus-  ^^^  „ . 
tody  or  whether  it  is  properly  stamped  must  be  decided 
by  the  judge,  for  the  jury  are  not  sworn  to  try  any  such  issues." 

There  are  also  certain  statutes  which  give  to  the  Court,  in  par- 
ticular cases,  cognizance  of  certain  facts ;  and  there  is  another  and 
distinct  class  of  cases,  in  which  the  Court,  having  a  discretionary 
power  over  its  own  process,  is  called  upon  to  depart  from  the 
usual  course,  upon  the  suggestion  of  some  matter  which  renders 
such  departure  expedient  or  essential  for  the  purposes  of  justice ; 
as  where  a  venue  is  to  be  changed  because  an  impartial  trial  can- 
not be  had,  or  where. the  sheriff  is  a  party .^ 

It  remains  to  add,  that  where  the  judge  misconceives  his  duty, 
and  presents  the  question  at  issue  to  the  jury  in  too  limited  and 
restrained  a  manner,  and  where,  consequently,  that  which  ought 
to  have  been  put  to  them  for  the  exercise  of  their  judgment  upon 
it  as  a  matter  of  fact  or  of  inference,  is  rather  left  to  them  as 
matter  of  law,  to  which  they  feel  bound  to  defer,  the  Court  in 

'  See  the  Law  Review,  vol.  1,  No.  1. 

2  Judgm.  Watson  v.  Quilter,  11  M.  &  W.  767. 

s  See  per  Lord  Abinger,  C.  B.,  Startup  v.  Macdonald,  7  Scott,  N.  R.  280; 
Co.  Litt.  566  ;  Burtou  v.  Griffiths,  11  M.  &  W.  817  ;  Graliam  v.  Van  Dienian's 
Land  Company,  11  Exch.  101. 

"  Per  Alderson,  B.,  Bartlett  v.  Smith,  11  M.  &  W.  486  ;  Boyle  v.  Wiseman, 
11  Exch.  360. 

Ter  Pollock,  C.  B.,  Heslop  v.  Chapman,  23  L.  J.  Q.  B.  52;  Siordet  v. 
Kuczynsld,  17  C.  B.,  351;  84  E.  C.  L.  R.  ;  per  Pollock,  C.  B.,  Sharpless  v. 
Ri.ckards,  26  L.  J.  Exch.  303  ;  Tattersall  v.  Peamsley,  17  0.  B.  368  ;  84  E. 
C.  L.  R.     See  17  &  18  Vict.  c.  135,  §  31. 

^  See  some  instances  mentioned,  judgm.  11  M.  &  W.  768. 
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banco  "will,  in  its  discretion,  remedy  tlie  possible  effect  of  such 
misdirection  by  granting  a  new  trial. 

So,  likewise,  in  a  penal  action,  tbe  Court  will  grant  a  new  trial 
when  they  are  satisfied  that  the  verdict  is  in  contravention  of 
law,  whether  the :  error  has  arisen  from  the  misdirection  of  the 
judge,  or  from  a  misapprehension  of  the  law  by  the  jury,  or  from 

a  desire  on  their  part  *to  take  the  exposition  of  the  law 

into  their  own  hands.' 
And  we  may  observe,  in  conclusion,  that  the  Court  in  banco 
always  shows  its  anxiety  to  correct  any  miscarriage  which  may 
have  been  occasioned  by  an  infraction  of  either  branch  of  the 
maxim,  ad  quxstionem  legis  respondent  judices,  ad  qumstionem  facti 
respondent  juratores,  acting  in  accordance  with  the  principle^  em- 
phatically laid  down  by  Lord  Hardwioke  in  these  words :  "  It  is 
of  the  greatest  consequence  to  the  law  of  England  and  to  the  sub- 
ject that  these  powers  of  the  judge  and  jury  be  kept  distinct,  that 
the  judge  determine  the  law,  and  the  jury  the  fact ;  and  if  ever 
they  come  to  be  confounded,  it  will  prove  the  confusion  and 
destruction  of  the  law  of  England."^ 


In   PEiESENTIA   MAJOEIS   CESSAT   POTENTIA   MINOEIS. 
(Jenk.  Cent.  214.) 

In  presence  of  iJie  major  the  power  of  the  minor  ceases. 

This  maxim  is  usually^  cited  with  special  reference  to  the 
transcendant  nature  of  the  powers  vested  in  the  Court  of  Queen's 
Bench,  and  therefore,  although  akin  to  one  subsequently  noticed,' 
may  properly  be  included  in  this  section. 

P^^  „^,      *The  high  Court  just  named  keeps  all  inferior  jurisdic 

tions  within  the  bounds  of  their  authority  and  corrects 

irregularities  in  their  proceedings.    It  commands  magistrates  and 

1  See  A.-G.  v.  Rogers,  11  M.  &  W.  670. 

2  Upon  which,  however,  much  innovation  has  been  made,  advantageously 
for  the  community,  by  recent  legislation ;  see  the  C.  L.  Proc.  Act,  1854,  sects. 
8-17,  ei  seg.,  and  various  provisions  of  the  County  Court  Acts. 

'  R.  V.  Poole,  Cas.  tem.  Hardw.  38.  See  also,  the  remarks  on  the  maxim 
above  illustrated,  per  Daniel,  J.,  Mitchell  v.  Harmony,  13  Howard,  (TJ.  8.,)  E. 
143-5. 

<  See  10  Rep.  73,  b.  ;  Lord  Sanchar's  case,  9  Rep.  118,  b.  ;  S  Inst.  166. 

5  See  the  maxim,  Omne  majus  eontinet  in  se  minus,  post,  Chap.  IV. 
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otHers  to  do  wliat  their  duty  requires  in  every  case  where  there 
is  no  other  specific  remedy.  It  protects  the  liberty  of  the  subject 
by  speedy  and  summary  interposition.  It  takes  cognizance  both 
of  criminal  and  civil  causes ;  the  former  in  what  is  called  the 
Crown  side,  or  Crown  office ;  the  latter  in  the  plea  side  of  the 
Cotirt.^    To  it  also  error  lies  from  other  inferior  criminal  Courts. 

To  this  supremacy  of  the  Court  of  Queen's  Bench  may  be 
attributed  the  fact,  that  on  its  coming  into  any  county,  the  power 
and  authority  of  other  criminal  tribunals  therein  situate  are  pro 
tempore  suspended  f  in  prsesentid  majoris  cessat  potestas  minoris? 

It  has  been  held,*  however,  that  the  authority  of  a  Court  of 
Quarter  Sessions,  whether  for  a  county  or  a  borough,  is  not  in 
law  either  determined  or  suspended  by  the  coming  of  the  judges 
into  the  county  under  their  commission  of  assize,  oyer  and  ter- 
miner, and  general  gaol  delivery,  though  "  it  would  be  highly  in- 
convenient and  improper,  generally  speaking,  for  the  magistrates 
of  a  county  to  hold  their  sessions  concurrently  with  the  assizes, 
even  in  a  different  part  of  the  county." 


"§  II. — THE   MODE   OF  ADMINISTERING   JUSTICE.     [*108] 

Having  in  the  last  section  considered  some  maxims  relating 
peculiarly  to  the  judicial  office,  the  reader  is  here  presented  with 
a  few  which  have  been  selected  in  order  to  show  the  mode  in 
which  justice  is  administered  in  our  Courts,  and  which  relate 
rather  to  the  rules  of  practice  than  to  the  legal  principles  observed 
there. 


Audi  alteram  Partem. 

No  man  should  he  condemned  unlieard. 


It  has  long  been  a  received  rule,  that  no  one  is  to  be  punished, 
or  depriyed  of  his  property  in  any  judicial  proceeding,  unless  he 

'  3  Bla.  Com.  31st  ed.,  41 ;  per  Brie,  J.,  Reg.  v.  Gillyard,  13  Q.  B.  530;  64 
E.  C.  L.  E. 

2  4  Inst.  73.     See  Stat.  35  Geo.  3,  c.  18,  §  1. 

3  Per  Coleridge,  J.,  13  Q.  B.  740  ;  66  E.  C.  L.  E. 

*  Smith  V.  Reg.  13  Q.  B.,  738,  744 ;  66  E.  C.  L.  R. 
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has  had  an  opportunity  of  being  heard  ;^  in  the  words  of  the 
moralist  and  poet — 

Quicunque  aliquid  statuerii,  pa/rte  inaudita  altera, 
u^qutim  licet  statuerit,  Jiaud  ceqwus  fuerit.^ 

A  writ  of  sequestration,  therefore,  cannot  properly  issue  from 
the  Consistory  Court  of  a  diocese  to  a  vicar  who  has  disobeyed  a 
monition  from  his  bishop  without  notice  previously  given  to  the 
incumbent,  to  show  cause  why-it  should  not  issue ;  for  the  seques- 
tration is  a  proceeding  partly  in  pcenam,  and  no  proposition  is 
more  clearly  established  than  that  "a  man  cannot  incur  the 
*loss  of  liberty  or  property  for  an  offence  by  a  judicial 
proceeding  until  he  has  had  a  fair  opportunity  of  answer- 
ing the  charge  against  him,  unless,  indeed,  the  Legislature  has 
expressly  or  impliedly  given  an  authority  to  act  without  that 
necessary  preliminary."^ 

So  the  judge  of  a  county  or  other  inferior  Court,  who  has 
made  an  order  simpliciter  for  the  payment  of  a  debt  by  instal- 
ments, cannot,  upon  default  made,  issue  his  warrant  for  the  im- 
prisonment of  the  debtor,  without  giving  him  an  opportunity  of 
being  heard  as  to  the  cause  of  non-payment.^  And  if  a  County 
Court  judge  order  a  defendant  to  pay  the  amount  of  the  claim 
against  him  at  a  future  day,  or  in  default  to  he  committed,  the  de- 
fendant, on  making  default,  cannot  be  committed  without  being 
examined  as  to  the  cause  of  such  default,  for  "it  may  have 
become  impossible  for  the  debtor,  by  reason  of  circumstances 
beyond  his  control  and  which  he  ought  to  have  had  an  oppor- 

■  Per  Parke,  B.,  Ee  Hammersmith  Rent-charge,  4  Exch.  97 ;  per  Lord  Ken- 
yon,  C.  J.,  Harper  v.  Carr,  7  T.  R.  275,  and  in  R.  v.  Benn,  6  Id.  198;  per 
Bayley,  B.,  Capel  v.  Child,  3  Or.  &  J.  558,  (see  Daniel  v.  Morton,  16  Q.  B. 
198  ;  71  E.  C.  L.  R.  ;  Bagg's  case,  11  Rep.  93,  b.  ;  R.  v.  Chancellor,  &c.,  of 
University  of  Cambridge,  1  Str.  557 ;  R.  v.  Gaskin,  8  T.  R.  209. 

2  Senaca  Trag.  fo.  55,  Medea,  195,  cited  6  Rep.  53,  a.  ;  11  Rep.  99,  a. ;  per 
Parke,  B.,  4  Exch.  97 ;  14  C.  B.  165  ;  78  E.  C.  L.  R. 

3  Bonaker  v.  Evans,  16  Q.  B.  162,  171 ;  71  E.  C.  L.  R.  ;  followed,  but  dis- 
tinguished in  Bartlett  v.  Kirwood,  3  E.  &  B.  771 ;  75  E.  C.  L.  R.  ;  see  Daniel 
V.  Morton,  16  Q.  B.  198 ;  71  E.  C.  L.  R.  ;  Ex  parte  Hopwood,  15  Q.  B.  121 ; 
69  E.  C.  L.  R.  ;  Ex  parte  Story,  8  Exch.  195  ;  13  C.  B.  767,  775 ;  74  E.  C.  L. 
R.  ;  Reynolds  v.  Fenton,  3  C.  B.  187  ;  54  E.  C.  L.  R.  ;  Meeus  v.  Thellusson, 
8  Exch.  638 ;  Ferguson  v.  Mahon,  11  A.  &  E.  179  ;  89  E.  C.  L.  R. 

1  Kinning  v.  Buchanan,  8  C.  B.  371 ;  65  E.  C.  L.  R.  See  Re  Cumming, 
1  De  G.  51.  &  G.  557.     Ex  parte  Kinning,  4  C.  B.  507  ;  56  E.     -      R  . 
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tunity  to  explain,  to  obey  the  former  order,'"  and  "  the  laws  of 
God  and  man,"  says  Fortescue,  J.,  in  Dr.  Bentley's  case,^  "both 
give  the  party  an  opportunity  to  make  his  defence,  if  he  has  any." 

In  conformity  also  with  the  elementary  principle  under  con- 
sideration, when  a  complaint  has  been  made,  or  an  information 
exhibited  before  a  justice  of  the  peace,  the  '"'accused  person 
has  due  notice  given  him,  by  summons  or  otherwise,  of  the 
accusation  against  him,  in  order  that  he  may  have  an  opportunity 
of  answering  it.' 

A  statute  establishing  a  gas-light  company  enacted  that  if  any 
person  should  refuse  or  neglect,  for  a  period  of  ten  days  after 
demand,  to  pay  any  rent  due  fi'om  him  to  the  company  for  the 
supply  of  gas,  such  rent  should  be  recovered  by  the  company  or 
their  clerk  by  warrant  of  a  justice  of  the  peace  and  execution 
thereunder.  A  warrant  issued  by  a  justice  under  this  Act,  with- 
out pre^viously  summoning  and  hearing  the  party  to  be  distrained 
upon,  was  held  to  be  illegal,  though  a  summons  and  hearing 
were  not  in  terms  required  by  the  Act ;  for  the  warrant  is  in  the 
nature  of  an  execution ;  -without  a  summons  the  party  charged 
has  no  opportunity  of  going  to  the  justice,  and  a  man  shall  not 
"  suffer  in  person  or  in  purse  without  an  opportunity  of  being 
heard."^ 

It  seems,  indeed,  that  the  rule  just  stated  universally  prevails, 
unless  where  by  force  of  the  express  wording  of  a  statute  an 
exception  is  engrafted  on  it.  For  instance :  By  the  Tithe  Com- 
mutation Act,  6  &  7  Will.  4,  c.  71,  s.  82.  when  the  half-yearly 
payment  of  rent-charge  on  land  shall  be  in  arrear  and  unpaid  for 
the  space  of  forty  days,  and  there  shall  be  no  sufficient  distress 
upon  the  premises  liable  to  the  payment  thereof,  a  judge  of  one 
of  the  superior  Courts  is  empowered,  upon  an  affidavit  of  the 
fact,  to  order  a  writ  to  issue  to  the  sheriff  requiring  him  to 

'  Abley  v.  Dale,  10  C.  B.  62,  71-3  :  70  E.  C.  L.  E.   See  Dews  v.  Eiley,  11  C. 

B.  434 :  73  E.  C.  L.  E.  ;  Broom's  Pract.  C.  C,  2a  ed.,  p.  224. 

2  E.  v.  Chancellor,  &c.,  of  Cambridge,  1  Str.  557 ;  per  Lord  Campbell,  C.  J., 
Ex  parte  Eamsbay,  18  Q.  B.  190  :  83  E.  C.  L.  E. 

^  Paley  Conv.,  4th  ed.,  67,  98,  where  many  cases  illustrating  the  text  are  col- 
lected.    See  Bessell  v.  Wilson,  1  E.  &  B.  489  :  72  E.  C.  L.  R. 

*  Painter  v.  Liverpool  Oil  Gaslight  Company,  3  A.  &  E.  433  :  30  E.  C.  L. 
R.  ;  Hammond  v.  Bendyshe,  13  Q.  B.  869  :  06  E.  C.  L.  E.  ;  Reg.  v.  Totnes 
Union,  7  Q.  B-  690  :  53  E.  0.  L.  E.  ;  Bessell  y.  "Wilson,  1  E.  &  B.  489  :  Tl  E. 

C.  L.  E.  ;  Gibbs  v.  Stead,  8  B.  &  C.  523  :  15  E.  C.  L.  E. 

6 
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summon  a  jury  to  assess  the  arrears  of  tile  rent-cliarge  remaining 
f^^  ^  ^ ,  unpaid,  and  to  return  the  inquisition  *tliereupon  taken  as 
directed  in  the  Act :  it  was  held,  that  such  order  coxild  be 
made  on  an  ex  "parte  application  to  the  judge.^ 


Nemo  debet  esse  Judex  in  peopeia  sua  Causa. 

(13  Rep.  113.) 
Mo  man  can  be  judge  in  Ms  own  cause. 

It  is  a  fundamental  rule  in  the  administration  of  justice,  that 
a  person  cannot  be  judge  in  a  cause  ^vherein  he  is  interested  ■? 
nemo  sihi  esse  judex  vel  suis  jus  dicer e  debet  ;^  and,  therefore,  in  the 
reign  of  James  I.,  it  was  solemnly  adjudged  that  the  king  cannot 
take  any  cause,  whether  civil  or  criminal,  out  of  any  of  his 
Courts,  and  give  judgment  upon  it  himself ;  but  it  must  be  deter- 
mined and  adjudged  in  some  Court  of  justice  according  to  the 
law  and  custom  of  England ;  and  in  the  case  referred  to,  "  the 
judges  inform  the  king  that  no  king,  after  the  conquest,  assumed 
to  himself  to  give  any  judgment  in  any  cause  whatsoever  which 
concerned  the  administration  of  justice;  but  these  were  solely 
determined  in  the  courts  of  justice,"^  and  Bex  non  debet  esse  sub 
homine  sed  sub  Deo  et  lege? 

It  is,  then,  a  rule  always  observed  in  practice,  and  of  the  appli- 
cation of  which  instances  not  unfrequently  occur,  that,  where  a 
P^^  ^  2-1  JTidge  is  interested  in  the  result  of  a  cause,  *he  cannot, 
either  personally  or  by  deputy,  sit  in  judgment  upon  it.^ 
If,  for  instance,  a  plea  allege  a  prescriptive  right  vested  in  the 
lord  of  the  manor  to  seize  cattle  damage  feasant,  and  to  detain 

'  Re  Hammersmith  Rent-Charge,  4  Exch.  87,  ((Zm.  Parke.,  B.,)  citing  Be 
Camberwell,  Rent-charge,  4  Q.  B.  151 :  45  E.  0.  L.  R. 

2  Per  Cm-.  3  Stra.  1173  ;  Roll.  Abr.  Judges,  PI.  11 ;  4  H.  L.  Cas.  96,  340. 

3  C.  3,  5,  1. 

-  Prohibitions  del  Roy,  13  Rep.  63,  cited  Bridgman  v.  Holt,  3  Show.  P.  Ca. 
136  ;)  4  Inst.  71.  In  Gorham  v.  Bishop  of  Exeter,  15  Q.  B.  53  :  69  E.  C.  L. 
R.  ;  S.  C,  10  0.  B.  103  :  70  E.  C.  L.  R.  ;  5  Exch.  630,  an  argument  based  on 
the  maxim  above  commented  on  was  vainly  urged.  See  also,  Ex  parte  Med- 
win,  1  E.  &  B.  609  :  73  E.  C.  L.  R.  ;  R.  v.  Hoseason,  14  East,  606. 

=  Pleta,  fo.  3,  c.  5 ;  ante,  p.  46. 

"  Brooks  V.  Earl  of  Rivers,  Hardw.  503  ;  Earl  of  Derby's  case,  13  Rep.  114; 
per  Holt,  C.  J.,  Anon.  1  Salk.  396  :  Worsley  v.  South  Devon  R.  C.  16  Q.  B. 
539 :  71  E.  C.  L.  R.  ;  Ohitt.  Gen.  Pr.,  vol.  3,  p.  9. 
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the  distress  until  fine  paid  for  the  damages,  at  the  lord's  will, 
this  prescription  will  be  void,  and  the  plea  consequently  bad ; 
"because  it  is  against  reason,  if  wrong  be  done  any  man,  that  he 
thereof  should  be  his  own  judge ;"'  and  it  is  a  maxim  of  law, 
that  aliquis  non  debet  esse  judex  in  propria  causa,  quia  non  potest 
esse  judex  et  pars;"-  nemo  potest  esse  simul  actor  et  judex  f  no  man 
can  be  at  once  judge  and  suitor ;  and  therefore  it  is  laid  down* 
that  "  even  an  Act  of  Parliament  made  against  natural  equity,  as 
to  make  a  man  a  judge  in  his  own  case,  is  void  in  itself;  ion:  jura 
naturse  sunt  immutabilia  and  they  are  leges  legum. 

The  leading  case  in  illustration  of  this  maxim  is  Dimes  v.  The 
Proprietors  of  the  Grand  Junction  Canal,'  where  the  facts  were 
as  under : — the  canal  company  filed  a  bill  in  equity  against  a 
landowner  in  a  matter  touching  their  interest  as  copyholders  in 
certain  land.  The  suit  was  heard  before  the  Yice-Chancellor, 
who  granted  the  relief  sought  by  the  company,  and  the  Lord 
Chancellor — who  was  a  shareholder  in  the  company,  this  fact 
being  unknown  to  the  defendant  in  the  suit — aifirmed  the  order 
of  the  Vice-Chancellor.  It  was  held  on  appeal  to  the  House  of 
Lords,  that  the  decree  of  the  Lord  Chancellor  *was  under  ^^^  ^  „ 
the  circumstances  voidable  and  ought  to  be  reversed. 
Lord  Campbell,  C.  J.,  observing:  "It  is  of  the  last  importance 
that  the  maxim  that  'no  man  is  to  be  a  judge  in  his  own  cause ' 
should  be  held  sacred.  And  that  is  not  to  be  confined  to  a  cause 
in  which  he  is  a  party,  but  applies  to  a  cause  in  which  he  has  an 
interest.  *  *  *  *  We  have  again  and  again  set  aside  proceedings 
in  inferior  tribunals,  because  an  individual,  who  had  an  interest 
in  a  cause,  took  a  part  in  the  decision.  And  it  will  have  a  most 
sahitary  effect  on  these  tribunals  when  it  is  known  that  this  high 
Court  of  last  resort,  in  a  case  in  which  the  Lord  Chancellor  of 
England  had  an  interest,  considered  that  his  decree  was  on  that 
account  a  decree  not  according  to  law,  and  should  be  set  aside. 
This  will  be  a  lesson  to  all  inferior  tribunals  to  take  care,  not 
only  that  in  their  decrees  they  are  not  influenced  by  their  per- 

'  Litt.  §  212.  2  Co.  Litt.  141,  a, 

3  See  Reg.  v.  Great  Western  R.  0.  13  Q,  B.  327  :  G6  E  C.  L.  R.  ;  Reg.  y. 
Dean,  &c.,  of  Rochester,  17  Q.  B.  1  :  79  E.  C.  L.  R.  ;  Re  Ollerton,  15  C.  13. 
796  :  80  E.  C.  L.  R.;  Re  Chandler,  1  C.  B.,  N.  S.,  323  :  87  E.  C.  L.  R. 

«  Day  V.  Savadge,  Hob.  85,  87,  cited  Arg.  5  Exch.  G71. 

'  3  H.  L.  Cas.  759,  where  the  cases  are  collected.  Re  Dimes,  14  Q.  C  554  ; 
68  E.  C.  L.  R. 
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sonal  interest,  but  to  avoid  the  appearance  of  labouring  under 
sucb  an  influence." 

The  opinion  delivered  by  the  Judges  to  the  House  in  the  case 
just  cited^  shows  however  that  the  decision  of  a  Judge  made  in  a 
cause  in  which  he  has  an  interest  is,  in  a  cause  of  necessity, 
unimpeachable,  ex.  gr.,  if  an  action  were  brought  against  all  the, 
Judges  of  the  Court  of  Common  Pleas  in  a  matter  over  which 
they  have  exclusive  jurisdiction.^  Nor  does  the  principle  under 
consideration  apply  to  avoid  the  award  of  a  referee  to  whom, 
though  necessarily  interested  in  the  result,  parties  have  conr 
tracted  to  submit  their  differences,'  though  ordinarily  it  is  "con- 
trary to  reason  that  an  arbitrator  or  umpire  should  be  sole  and 
uncontrolled  judge  in  his  own  cause."^ 

^Conformably  to  the  general  rule  was  a  decision  in  a 
recent  case : — ^Upon  an  appeal  to  the  Quarter  Sessions  of 
the  borough  of  Cambridge,  by  a  water  company  against  an  assess- 
ment to  the  poor-rate,  the  deputy  recorder  of  the  borough  pre- 
siding, the  rate  was  reduced  and  costs  given  to  the  appellants ; 
at  the  time  of  hearing  the  appeal  the  deputy  recorder  was  a 
registered  proprietor  of  shares  in  the  company,  although  it 
appeared  that  he  had  previously  contracted  to  sell  them ;  he  was 
nevertheless  held  incompetent  to  try  the  appeal.^ 

In  like  manner,  proceedings  had  before  commissioners  under 
a  statute  which  forbade  persons  to  act  in  that  capacity  when  inter- 
ested, have  been  adjudged  void.^ 

Neither  can  a  justice  of  the  peace,  who  is  interested  in  a 
matter  pending  before  the  Court  of  Quarter  Sessions,  take  any 
part  in  the  proceedings,  unless  indeed  all  parties  know  that  he  is 
interested,  and  consent,  either  tacitly  or  expressly,  to  his  presence 
and  interference.''  In  such  a  case,  it  has  been  recently  held  that 
the  presence  of  one  interested  magistrate  will  render  the  Court 
improperly  constituted,  and  vitiate  the  proceedings ;  it  being  no 

1  3  H.  L.  Cas.  787 ;  citing  Year  Book,  8  Henry  6,  19  ;  3  Roll.  Abr.  93. 

2  Per  Lord  Cranwortli,  C,  Eanger  v.  Great  Western  B.  C.  5  H.  L.  Cas.  88. 
Paley  Conv.,  4th  ecl.,88. 

■'•  Panger  v.  Great  "Western  E.  C.  5  H.  L.  Cas.  72. 

1  Per  Parke,  B.,  Re  Coombs,  4  Bxcli.  841.     Russell,  Arbitr.,  2cl  ed.,  375. 

«  Reg.  V.  Storks,  Q.  B.  East.  T.  1857. 

« Reg.  V.  Aberdare  Canal  Co.,  14  Q.  B.  854 :  68  E.  C.  L.  E. 

Reg.  V.  The  Cheltenham  Commissioners,  1  Q.  B.  467  :  41  E.   C.  L.  E.  ; 

the  cases  there  cited. 
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answer  to  the,  objection,  tliat  there  was  a  majority  in  favour  of 
the  decision,  without  reckoning  the  vote  of  the  interested  party .^ 
And,  on  the  same  principle,  where  a  bill  was  preferred  before  the 
grand  jury  at  the  assizes  against  a  parish  for  non-repair  of  a  road, 
the  liability  to  repair  which  was  denied  by  the  parish,  the  Court 
of  Queen's  Bench  granted  a  criminal  information  against  the 
parish,  on  the  ground  that  two  members  of  the  grand  *jury 
were  large  landed  proprietors  therein,  took  part  in  the  pro- 
ceedings on  the  bill,  and  put  questions  to  the  witnesses  examined 
before  them ;  one  of  them,  moreover,  having  stated  to  the  fore- 
man that  the  road  in  question  was  useless,  and  the  bill  having 
been  thrown  out  by  the  grand  jury  f  for,  "  It  is  very  important 
that  no  magistrate  who  is  interested  in  the  case  before  the  Court 
should  interfere  while  it  is  being  heard  in  any  way  that  may 
create  a  suspicion  that  the  decision  is  influenced  by  his  presence 
or  interference."^ 

The  mere  presence  on  the  bench,  however,  of  an  interested 
magistrate  during  part  of  the  hearing  of  an  appeal,  will  not  be 
deemed  sufficient  ground  for  setting  aside  an  order  of  sessions 
made  on  such  hearing,  if  it  be  expressly  shown  that  he  took  no 
part  in  the  hearing,  came  into  Court  for  a  different  purpose,  and 
did  not  in  any  way  influence  the  decision.* 


Actus  Curi^  ISTejiikem  gravabit. 

(Jenk.  Cent.  118.) 
An  ad  of  the  Court  sliall  prejudice  no  man. 

The  above  maxim  "is  founded  upon  justice  and  good  sense; 
and  affords  a  safe  and  certain  guide  for  the  administration  of  the 
law."°  In  virtue  of  it,  where  a  case  stands  over  for  argument 
from  term  to  term  on  account  of  the  multiplicity  of  business  in 
the  Court,  or  for  judgment  from  the  intricacy  of  the  question,  the 

'  Reg.  T.  Justices  of  Hertfordshire,  0  Q.  B.  753  :  51  E.  C.  L.  R. 

2  Reg.  V  Upton  St.  Leonard's,  10  -Q.  B.  837  :  59  E.  C.  L.  R.  See  Esdaile  v. 
Lund,  13  M.  &  W.  734. 

3  Per  Wiglitman,  J.,  Reg.  v.  Justices  of  Suffolk,  18  Q.  B.  41G,  431  ;  83  E.  C. 
L.  R.     See  Reg.  v.  Justices  of  Surrey,  31  L.  J.,  M.  C.  195. 

■>  Reg.  V.  Justices  of  London,  18  Q.  B.  431 :  83  E.  C.  L.  R.  (c). 
5  Per  Cresswell,  J.,  13  C.  B.  415  :  74  E.  C.  L.  R. 
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^^^^„,  party  *ouglit  not  to  be  prejudiced  by  that  delay,  but 
sbould  be  allowed  to  enter  up  his  judgment  retrospec- 
tiyely  to  meet  tbe  justice  of  the  case  ;^  and,  tberefore,  if  one  party 
to  an  action  die  during  a  curia  advisari  v'ult,  judgment  may  be 
entered  nunc  'pro  tunc,  fortbe  delay  is  the  act  of  the  Court,  and 
therefore  neither  party  should  suffer  for  it? 

In  a  case  involving  issues  both  of  law  and  fact,  the  issues  of 
fact  were  tried  in  the  month  of  August,  1843,  a  verdict  was  found 
for  the  plaintiff^  and  a  rule  for  a  new  trial  was  discharged  in 
Trinity  Term,  1844;  in  the  same  term  the  demurrers  were  set 
down  in  the  special  paper,  but  did  not  come  on  for  argument 
until  May,  1845,  when  judgment  was  given  upon  them  for  the 
plaintiff.  The  plaintiff  having  died  in  March,  1845,  the  Court 
made  absolute  a  rule  to  enter  judgment  as  of  Trinity  Term,  1844.^ 
It  being  in  accordance  with  the  principles  of  the  common  law, 
irrespective  of  the  stat.  17  Car.  2,  c.  8,  that  wherever,  in  such 
cases  as  the  above,  the  delay  is  the  act  of  the  Court,  and  not  that 
of  ^ the  party,  the  judgment  may  be  entered  nunc  pro  tunc,  unless, 
indeed,  it  can  be  showii'  that  the  other  party  would  be  prejudiced 
by. entering  the  judgment  as  prayed,  which  would,  no  doubt,  be 
a  sufficient  ground  to  justify  the  Court  in  refusing  to  interfere.^ 
P^^  ^  fj-.  *Where,  however,  the  delay  is  not  attributable*  to  the 
act  of  the  Court,  the  maxim  supra  does  not  apply.' 

Again,  a  peremptory  undertaking  to  proceed  to  trial  is  not  an 
undertaking  to  try  at  all  events  ;  and  where  the  plaintiff,  having 
peremptorily  tindertaken  to  try  at  a  particular  sittings,  gave 
notice  of  trial  and  entered  the  cause  as  a  special  jury  cause,  on 
the  last  day,  and  there  being  only  two  days'  sittings,  it  was  made 
a  remanet ;  the  Court  held  that  the  plaintiff  was  not  in  default,  so 

'  Per  Garrow,  B.,  1  Y.  &  J.  3V2. 

2  Cumber  v.  Wane,  1  Stra.  425 ;  per  Tindall,  C.  J.,  Harrison  v.  Heathom,  6 
Scott,  N.  R.  797 ;  Toulmin  v.  Anderson,  1  Taunt.  384 ;  Jenk;.  Cent.  180.  See 
Lanman  v.  Lord  Audley,  3  M.  &  W.  535. 

3  Miles  V.  Bough,  3  D.  &  L.  105,  recognizing  Lawrence  v.  Hodgson,  1  Yo.  & 
J.  368,  and  Brydges  v.  Smith,  8  Bing.  39  :  31  E.  C.  L.  R.  ;  Miles  v.  "Williams, 
9  Q.  B.  47  :  58  E.  C.  L.  R. 

<  Miles  V.  Bough,  stipra,  and  cases  there  cited ;  Vaughan  v.  Wilson,  4  B.  N. 
C.  116  :  33  E.  C.  L.  R.  ;  Green  v.  Cobden,  4  Scott.  486  ;  Evans  v.  Rees,  13  A. 
&  E.  167  :  40  E.  C.  L.  R. 

5  Freeman  v.  Tranah,  13  C.  B.  406  :  74  E.  C.  L.  R.  ;  recognised  in  Heath- 
cote  V.  Wing,  11  Exch.  358 ;  Fishmongers'  Co.  v.  Robertson,  3  C.  B.  970  :  54 
E.  C.  L.  R. 
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as  to  entitle  the  defendant  to  judgment,  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  jjursuant  to  the  undertaking.' 

And  if  the  plaintiff  is  under  a  peremptory  undertaking  to  try 
at  a  particular  sittings,  and  "when  the  cause  comes  on  to  be  tried 
applies  to  the  judge  and  obtains  leave  to  postpone  it,  and  it  is 
thereupon  postponed,  the  defendant  will  not  be  entitled  to  make 
absolute  the  rule  for  judgment,  as  in  case  of  a  nonsuit,  for  the 
non-trial  of  the  cause  arose  from  the  act  of  the  judge,  not  by 
the  neglect  of  the  plaintiff.^  "Where,  however,  a  plaintiff,  under  a 
peremptory  undertaking  to  try  at  the  first  sitting  in  term,  duly 
gave  notice  of  trial,  and  passed  the  record  but  two  clays  before 
the  sitting-day,  obtained  a  rule  for  a  special  jury,  and  in  conse- 
quence thereof  the  cause  was  passed  over  and  made  a  remanet, 
the  plaintiff  was  held  to  have  broken  his  undertaking  f  in  this 
case  the  plaintiff's  own  act  effectually  prevented  the  trial  from 
taking  place  as  he  had  xmdertaken  that  it  should  do. 

*The  preceding  examples  will  probably  be  sufficient  to 
illustrate  the  general  doctrine,  which  is  equally  founded  ^ 

on  common  sense  and  on  authority,  that  the  act  of  a  Court  of  law 
shall  prejudice  no  man;*  and  in  conformity  with  this  doctrine,  it 
has  been  observed,  that  as  long  as  there  remains  a  necessity  in 
any  stage  of  the  proceedings  in  an  action,  for  an  appeal  to  the  au- 
thority of  the  Court,  or  any  occasion  to  call  upon  it  to  exercise 
its  jurisdiction,  the  Court  has,  even  if  there  has  been  some  express 
arrangement  between  the  parties,  an  undoubted  right,  and  is, 
moreover,  bound  to  interfere,  if  it  perceives  that  its  own  process 

'  Lumley  y.  Dubourg,  14  M.  &  W.  395  ;  Rizzi  v.  Foletti,  5  C.  B.  853  ;  57  E. 
C.  L.  R.  ;  Rogers  v.  Vandercombc,  1  B.  0.  R.  183. 

^  Jackson  v.  Carrington,  4  Exch.  41.  See  Benett  v.  The  Peninsular  and 
Oriental  and  Steam  Boat  Co.  16  C.  B.  39  :  81  E.  C.  L.  R. 

3  Levy  V.  Moylan,  10  C.  B.  657 :  70  E.  C.  L.  R. 

^  In  connection  with  this  rule  may  he  noticed  the  following  cases  : — If  an  indi- 
vidual prefers  a  complaint  to  a  magistrate  and  procures  a  warrant  to  he  granted 
upon  which  the  accused  is  taken  into  custody,  the  complainant  in  such  case  is 
not  liable  in  trespass  for  the  imprisonment,  even  though  the  magistrate  had  no 
jurisdiction.  Brown  v.  Chapman,  6  C.  B.  305,  376  :  60  E.  C.  L.  R.  See  further 
on  this  subject  Broom's  Com.  733.  One  who  mistakenly  prefers  a  charge 
against  another  before  a  magistrate  will  not  be  liable  in  trespass  for  a  remand 
judicially  ordered  by  him.  Lock  v.  Ashton,  13  Q.  B.  871  ;  64  E.  C.  L.  R.  See 
also,  Freegard  v.  Barnes,  7  Exch.  837.  The  above  and  similar  cases  seem 
properly  referable  to  the  rule,  Nullus  videtur  dolofacere  qui  jure  suo  uiitur,  D. 
50,  17,  55. 
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or  jurisdiction  is  about  to  be  used  for  purposes  wliicli  are  noi 
consistent  witli  justice.^ 

Cases  do,  howeyer,  occur,  in  wMcli  injury  is  caused  by  tbe  act 
of  a  legal  tribunal,  as  by  the  laches  or  mistake  of  its  officer ;  and 
where,  notwithstanding  the  maxim  as  to  actus  curix,  the  injured 
party  is  altogether  without  redress.^ 

Lastly,  it  is  the  duty  of  a  judge  to  try  the  causes  set  down  for 
n^. .  ^.  trial  before  him,  and  yet,  if  he  refused  to  hold  *his  Court, 

r  1191  f      J  '  ^         ^      ' 

'-  ^  although  there  might  be  a  complaint  m  Parliament 
respecting  his  conduct,  no  action  would  lie  against  him.^  So,  in 
the  case  of  a  petition  to  the  Crown  to  establish  a  peerage,  if,  in 
consequence  of  the  absence  of  peers,  a  committee  for  privileges 
could  not  be  held,  the  claimant,  although  necessarily  put  to  gr§at 
ejfpense,  and  perhaps  exposed  to  the  loss  of  his  peerage  by  death 
of  witnesses,  woiild  be  wholly  without  redress.*  In  the  above, 
and  other  similar  cases,  a  wrong  might  be  inflicted  by  a  judicial 
tribunal,  for  which  the  law  could  supply  no  remedy. 


Actus  Legis  Nemini  est  damnosus. 

(3  Inst.  287.) 
An  act  in  law  sImU  prejudice  no  man.^ 

Thus,  the  general  principle  is,  that,  if  a  man  marry  his  debtor, 
the  debt  is  thereby  extinguished  f  but  still  a  case  may  be  so  cir 
cumstanced  as  not  to  come  within  that  rule ;  for  instance,  a  bond 
conditioned  for  the  payment  of  money  after  the  obligor's  death, 
made  to  a  woman  in  contemplation  of  the  obligor's  marrying  her, 
and  intended  for  her  benefit  if  she  shoald  survive,  is  not  released 
by  the  marriage,  but  an  action  will  lie  at  her  suit  against  the 
executor ;  and  this  results  from  the  principle  that  the  law  will 
not  work  a  wrong,  for  the  bond  was  given  for  the  purpose  of 
making  provision  for  the  wife  in  the  event  of  her  surviving  the 
obligor,  and  it  would  be  iniquitous  to  set  it  aside  on  account  of 

1  Wade  V.  Simeon,  13  M.  &  W.  647.  * 

2  See  Grace  v.  Clinch,  4  Q.  B.  606  :  45  E.  0.  L.  R.  ;  Leech  v.  Lamb,  11 
Bxch.  437 ;  In  re  Llanbeblig  and  Llandyfrydog,  15  L.  J.,  M.  C,  93.  In  Winn 
V.  Nicholson,  7  C.  B..834:  63  E.  C.  L.  R.  ;  however,  Coltman,  J.,  remarks 
that,  "no  doubt,  the  Court  will  correct  the  mistalje  of  its  own  officer."  See 
Wilkes  v.  Perks,  5  M.  &  Gr.  376. 

3  Anie,  p.  83.  "  Argument,  9  CI.  &  F.  276. 
5  6  Rep.  68.                                        « 1  Inst.  364,  b. 
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the  marriage,  since  it  was  for  that  very  event  that  the  bond  was 
meant  to  provide.' 

*So  where  an  authority  given  by  law  has  been  abused, 
the  law  places  the  party  so  abusing  it  in  the  same  situa-  -^ 

tion,  as  if  he  had  in  the  first  instance,  acted  wholly  without  au- 
thority f  and  this,  it  has  been  observed,^  is  a  salutary  and  just 
principle,  founded  on  the  maxim,  that  the  law  wrongs  no  man : 
actus  lerjis  nemvni  facit  injuriain. 


In  Fictione  Juris  semper  JEquitas  existit. 

(11  Rep.  51.) 
A  legal  fiction  is  always  consistent  witli  equity. 

According  to  a  commentator  on  the  Roman  law,  Fictio  nihil 
aliud  est  quam  legis  adversus  veritalem  in  re  possihili  ex  justd  causd 
dispositio  ;*  and  fictio  juris  is  defined  to  be  a  legal  assumption 
that  a  thing  is  true  which  is  either  not  true,  or  which  is  as  pro- 
bably false  as  true  ;^  the  rule  on  this  subject  being,  that  the  Court 
will  not  endure  that  a  mere  form  or  fiction  of  law,  introduced  for 
the  sake  of  justice,  should  work  a  wrong  contrary  to  the  real 
truth  and  substance  of  the  thing.^  "It  is  a  certain  rule,"  says 
Lord  Mansfield,  C.  J.,''  "that  a  fiction  of  law  shall  never  be  con- 
tradicted so  as  to  defeat  the  end  for  which  it  was  invented,  but 
for  every  other  purpose  it  may  be  contradicted."  No  fiction,  says 
Sir  "W.  Blackstone,  *shall  extend  to  work  an  injury,  its  ^.^-.c)-,-, 
proper  operation  being  to  prevent  a  mischief  or  remedy 
an  inconvenience  which  might  result  from  the  general  rule  of 
law.^  Hence,  if  a  man  disseises  me,  and  during  the  disseisin 
cuts  down  'the  trees  or  grass  or  the  corn  growing  u.pon  the  land, 

•  Milboum  v.  Ewart,  5  T.  R.  381,  885;  Cage  y.  Acton,  1  Lord  Raym.  515 ; 
Smith  v.  Stafford,  Hobart,  316.  See  another  instance  of  rule,  Calland  v.  Tro- 
ward,  2  H.  Bla.  324,  334 ;  and  see  Nadm  v.  Battie,  5  East,  147  ;  1  Prest.  Aba. 
of  Tit.  846. 

2  6  Bac.  Ab.  559,  Trespass  (B)  ;  Six  Carpenters'  case,  8  Rep.  290,  cited  under 
the  maxim  acta  exteriora  indicant  interiora  secreia,  post.  Chap.  V. 

3  Argument,  11  Johnson  (U.  S.)  R.  380. 

1  Gothofred.  ad  D.  23,  8,  s.  3.  See  Spence,  Chan.  Jurisd.,  213,  214.  Law 
Mag.  &  Rev.,  vol.  3.  pt.  1,  p.  69. 

5  Bell's  Diet,  and  Dig.  of  Scotch  Law,  427 ;  Finch  Law,  66. 

«  Per  Lord  Maiisfield,  C.  J.,  Johnson  v.  Smith,  2  Burr.  962.  See  10  Rep.  40 ; 
Id.  89. 

7  Mostyn  T.  Pabrigas,  Cowp.  177.  «  3  Bla.  Com.,  31st  ed.,  43. 
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and  afterwards  I  re-enter,  I  shall  have  an  action  of  trespass 
against  Mm  vi  et  armis,  for  after  my  regress  the  law  as  to  the  dis- 
seisor and  his  servants  supposes  the  freehold  always  to  have  con- 
tinued in  me ;  but  if  my  disseisor  makes  a  feoffment  in  fee,  gift 
in  tail,  or  lease  for  life  or  years,  and  afterwards  I  re-enter,  I  shall 
not  have  trespass  vi  et  armis  against  those  who  came  in  by  title; 
for  this  fiction  of  the  law,  that  the  freehold  always  continued  in 
me,  is  moulded  to  meet  the  ends  of  justice,  and  shall  not,  there- 
fore, have  relation  to  make  him  who  comes  in  by  title  a  wrong- 
doer vi  et  armis,  but  in  this  case  I  shall  recover  all  the  mesne 
profits  against  my  disseisor.^  It  has  been  held  also  in  a  recent 
case,^  that,  although  the  customary  heir  of  a  copyhold  tenement 
cannot  maintain  trespass  without  entry,  there  is  after  entry  a 
relation  back  to  the  time  of  accruing  of  the  legal  right  to  enter, 
so  as  to  support  an  action  for  trespasses  committed  prior  to  such 
entry ;  this  relation  being  "  created  by  law  for  the  purpose  of 
preventing  wrong  from  being  dispunishable  upon  the  same  prin- 
ciple on  which  the  law  has  given  it  in  other  cases."^  By  fiction 
of  law,  all  judgments  were  formerly*  supposed  to  be  recovered  in 
p.jj^  ^„  term  *and  to  relate  to  the  first  day  of  the  term,  but  in 
practice  judgments  were  frequently  signed  in  vacation; 
and  it  was  held,  that,  where  the  purposes  of  justice  required  that 
the  true  time  when  the  judgment  was  obtained  should  be  made 
apparent,  a  party  might  show  it  by  averment  in  pleading ;  and  it 
was  observed  generally,  that,  wherever  a  fiction  of  law  works  in- 
justice, and  the  facts,  which  by  fiction  are  supposed  to  exist,  are 
inconsistent  with  the  real  facts,  a  court  of  law  ought  to  look  to 
the  real  facts.^ 

It  has,  indeed,  been  affirmed  as  a  broad  general  principle,  that, 
"the  truth  is  always  to  prevail  against  fiction,"  and  hence, 
although  for  some  purposes  the  whole  assizes  are  to  be  consid- 

'  Liford's  case,  11  Rep.  51 ;  Hobart,  98,  cited  per  Coleridge,  J.,  Garland  v. 
Carlisle,  4  CI.  &  Fin.  710. 

2  Bamett  v.  Earl  of  Guildford,  11  Exch.  19,  33. 

3  Some  of  wMcli  are  specified  in  the  judgment  in  Bamett  v.  Earl  of  Guildford, 
supra. 

■>  But  now,  by  B.  G.,  H.  T.,  1855,  Reg.  56,  "all  judgments  wlietbev  interlo- 
cutory  or  final,  sliall  be  entered  of  record  of  the  day  of  the  month  and  year, 
whether  in  term  or  vacation,  when  signed,  and  shall  not  have  relation  to  any 
other  day,  but  it  shall  be  competent  for  the  Court  or  a  Judge  to  order  a  judg- 
ment to  he  entered  Tvunc  pro  tuna. ' ' 

"  Lyttleton  v.  Cross,  3  B,  &  0.  317,  335  :  10  E.  C.  L.  R. 
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ered  as  one  legal  day,  "tlie  Court  is  bound,  if  required  for  the 
purpose  of  doing  substantial  justice,  to  take  notice  that  sucli  legal 
day  consists  of  several  natural  days,  or  even  of  a  fraction  of  a 
day.''  Evidence  may  therefore  be  adduced  to  show  that  an 
assignment  of  his  goods  by  a  felon  lond  fide  made  for  a  good 
consideration  after  the  commission  day  of  the  assizes,  was  in 
truth  made  before  the  day  on  which  he  was  tried  and  convicted, 
and,  on  proof  of  such  fact,  the  property  will  be  held  to  have 
passed  by  the  assignment.^ 

Still  less  will  a  legal  fiction  be  raised  so  as  to  operate  to  the 
detriment  of  any  person,  as  in  destruction  of  a  lawful  vested 
estate,  for  fictio  legis  inique  operatur  alicui  damnum  vel  injuriam? 
The  law  does  not  love  that  *rights  should  be  destroyed,  r^inq-i 
but,  on  the  contrary,  for  the  supporting  of  them  invents 
notions  and  fictions.^  And  the  maxim  in  fictione  juris  suhstitit 
sequifas  is  often  applied  by  our  Courts  for  the  attainment  of  sub- 
stantial justice,  and  to  prevent  the  failure  of  right.*  "  Fictions  of 
law,"  as  observed  by  Lord  Mansfield,  "  hold  only  in  respect  of  the 
ends  and  purposes  for  which  they  were  invented.  When  they 
are  urged  to  an  intent  and  purpose  not  within  the  reason  and 
policy  of  the  fiction,  the  other  party  may  show  the  truth."' 

However,  an  extraordinary  instance  of  the  doctrine  of  relation 
(which  is  a  legal  fiction")  working  gross  injustice,  may  be  men- 
tioned in  a  rule  which  formerly  existed  that  when  the  commence- 
ment of  an  Act  of  Parliament  was  not  directed  to  be  from  any 
particular  time,  it  should  take  effect  from  the  first  day  of  the  ses- 
sion in  which  the  Act  was  passed,  which  might  be  weeks,  if  not 
months,  before  the  Act  received  the  royal  sanction ;  or  even  be- 
fore the  bill  was  brought  into  Parliament;'  but  this  rule  was 
abolished  by  stat.  33  Geo.  3,  c.  13,  which  enacted  that  the  time 
when  an  Act  receives  the  royal  assent  shall  be  the  date  of  its 
commencement,  where  no  other  period  is  provided.* 

'  Whitaker  t.  Wisbey,  13  C.  B.  44,  58,  59  :  74  E.  C.  L.  E.  See  Reg.  v.  Ed- 
wards, cited,  ante,  p.  68,  and  the  maxim  de  minimis  non  curat  lex,  post,  p.  134. 

2  3  Rep.  36  ;  per  Cur.,  Waring  v.  Dewbury,  Gilb.  Eq.  R.  323. 

^  Per  Gould,  J.,  Cage  v.  Acton,  1  Lord  Raym.  516,  517. 

■>  Low  v.  Little,  17  Johnson,  R.  (U.  S.)  348. 

6  Morris  v.  Pugh,  3  Burr.  1243.  «  3  Rep.  28. 

'  See  an  instance  of  the  application  of  this  rule,  A.-G.  v.  Panter,  6  Bro.  P.  C. 
486. 

8  Ante,  p.  31 .  It  may  be  worth  reminding  the  reader  in  connection  with  the  sub- 
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[*124]        *BxECUTio  Juris  non  habet  Injuriam. 

(2  Inst.  482.) 
The  law  will  not  in  Us  executive  capacity  work  a  wrong. 

It  was  one  of  the  rules  of  the  Roman,  as  it  is  of  our  own,  law, 
that  if  an  action  be  brought  in  a  Court  which  has  jurisdiction, 
upon  insufficient  grounds  or  against  the  wrong  party,  no  injury  is 
thereby  done  for  which  an  action  can  be  maintained-^/s  qui  jwe 
publico  utitur  non  videtur  injuriae  faciendae  causa  hoc  facer e,  juris 
enim  executio  non  hahet  ijijuriam ;^  and  Nullus  videhir  dolo  facere 
qui  suo  jure  utitur^  he  is  not  to  be  esteemed  a  wrongdoer  who 
merely  avails  himself  of  his  legal  rights.  On  the  other  hand,  if 
an  individual,  under  colour  of  the  law,  does  an  illegal  act,  or  if 
he  abuses  the  process  of  the  Court  to  make  it  an  instrument  of 
oppression  or  extortion,  this  is  a  fraud  upon  the  law,  by  the  com- 
mission of  which  liability  will  be  incurred.^ 

In  a  leading  case,^  illustrative  of  this  latter  proposition,  the 
facts  were  as  follows : — A  ca.  sa.  having  been  sued  out  against 
P^^„--.  the  Countess  of  Rutland,  and  the  officers  *entrusted  with 
the  execution  of  the  sheriff's  warrant  being  apprehensive 
of  a  rescue,  the  plaintiff  was  advised  to  enter  a  feigned  action  in 
London,  according  to  the  custom  against  the  said  countess,  to 
arrest  her  thereupon,  and  then  to  take  her  body  in  execution  on 

ject  of  legal  fictions,  that  prior  to  the  stat.  3  &  3  Vict.  c.  29,  a  sheriif  was  liable  ia 
trover,  who  seized  and  sold  the  goods  of  a  bankrupt  under  a  fi.  fa.  before  com- 
mission issued,  but  after  an  act  of  bankruptcy  of  which  he  had  no  notice,  and 
the  decisions  establishing  this  position,  and  proceeding  on  a  legal  fiction,  were 
unquestionably  productive  of  great  hardship  to  individuals.  See  Carlisle  v. 
Garland,  7  Bing.  298 :  20  E.  C.  L.  E.  ;  8.  C.  (in  error,)  2  Or.  &M.  31 ;  4  CI  & 
Fin.  693  ;  Balme  v.  Button,  9  Bing.  471  :  23  E.  C.  L.  R.  ;  S.  C.  (in  error,)  1 
Cr.  &  M.  362  ;  Cooper  v.  Chitty,  1  Burr.  30.  The  doctrine,  that  a  deed  exe- 
cuting a  power  refers  back  to  the  instrument  creating  the  power,  so  that  the  ap- 
pointee takes  under  him  who  created  the  power,  and  not  under  him  who  executes 
it,  is  a  fiction  of  law  ;  and  so  it  was  considered  in  BartletJ;  v.  Ramsden,  1  Keb. 
570.  See  also,  per  Lord  Hardwicke,  C,  Duke  of  Marlborough  v.  Lord  Godol- 
phin.  2  Ves.  sen.  78,  who  explains  the  above  proposition,  Clere's  case,  6  Rep.  17. 

1  D.  47,  10,  13,  s.  1 :  Hobart,  266. 

2  D.  50,  17,  55.     See  examples  of  this  rule,  ante,  p.  118  (g). 

3  See  per  Pollock,  C.  B.,  Smith  v.  Monteith,  13  M.  &  W.  489.  "The  Court 
has  a  general  superintending  power  to  prevent  its  process  from  being  used  for 
the  purpose  of  oppression  and  injustice."  Per  Jervis,  C.  J.,  Webb  v.  Adkuis, 
14  C.  B.  407  :  78  E.  C.  L.  R.  See  Alleyne  v.  Reg.  5  E.  &  B.  399  :  85  E.  C.  L. 
R. ;  McGreggor  v.  Barrett,  6  C.  B.,  262  :  60  E.  0.  L.  R. 

'^  Countess  of  Rutland's  case,  6  Rep.  53. 
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the  ca.  sa.  In  pursuance  of  this  advice,  the  countess  was  arrested 
and  taken  to  the  Comptor,  "and  at  the  door  thereof  the  sheriff 
came,  and  carried  the  countess  to  his  house,  where  she  remained 
seven  or  eight  days,  till  she  paid  the  debt."  It  was,  however, 
held,  that  the  said  arrest  was  not  made  by  force  of  the  writ  of 
execution,  and  was,  therefore,  illegal ;  "  and  the  entering  of  such 
feigned  action  was  utterly  condemned  by  the  whole  Court,  for,  by 
cdTour  of  law  and  justice,  they,  by  such  feigned  means,  do  against 
law  and  justice,  and  so  make  law  and  justice  the  author  and  cause 
of  wrong  and  injvistice." 

"We  shall  hereafter^  have  occasion  to  consider  the  general  doc- 
trine respecting  the  right  to  recover  money  paid  under  compul- 
sion. We  may,  however,  take  this  opportunity  of  observing, 
that,  where  such  compulsion  consists  in  an  illegal  restraint  of 
liberty,  a  contract  entered  into  by  reason  thereof  will  be  void ; 
if,  for  instance,  a  man  is  under  duress  of  imprisonment,  or  if,  the 
imprisonment  being  lawful,  he  is  subjected  to  undue  and  illegal 
force  and  privation,  and  in  order  to  obtain  his  liberty,  or  to  avoid 
such  illegal  hardship,  he  enters  into  a  contract,  he  may  allege 
this  duress  in  avoidance  of  the  contract  so  entered  into ;  but  an 
imprisonment  is  not  deemed  sufficient  duress  to  avoid  a  contract 
obtained  through  the  medium  of  its  coercion,  if  the  party  was 
in  proper  custody  under  the  regular  process  of  a  Court  of 
*competent  jurisdiction ;  and  this  distinction  results  from  ^^^ 
the  above  rule  of  law,  executio  juris  non  habet  injuriam? 

F^■lrther,  although,  as  elsewhere  stated,  an  action  will  not  lie 
to  recover  damages  for  the  incouA^enience  occasioned  to  a  party 
who  has  been  sued  by  another  without  reasonable  or  siifficient 
cause,^  yet,  if  the  proceedings  in  the  action  were  against  A., 
and  a  writ  of  execution  is  issued  by  mistake  against  the  goods 
of  B.,  trespass  will  clearly  lie  at  suit  of  the  latter,  against  the 
execution  creditor,^  or  against  his  attorney,  who  issued  execu- 

■  See  the  maxim,  Yolenti  non  fit  injuria,  post,  Chap.  V. 

2  3  Inst.  483;  1  Bla.  Com.,  31st  ed.,  135,  136;  Stepney  v.  Lloyd,  Cro.  Eliz. 
646  ;  Anon.  1  Lev.  68  ;  "Waterer  v.  Freeman,  Hobart,  366 ;  R.  v.  Southerton,  6 
East,  140  ;  Anon.,  Aleyn,  E.  93  ;  3  Roll.  R.  301. 

'  Per  Rolfe,  B.,  11  M.  &  W.  756  ;  and  cases  cited  unde  the  maxim  ubi  jus, 
ibi  rcTiUcHum,  post,  Chap.  V. 

■•  Jaimain  v.  Hooper,  7  Scott,  N.  R.  663  ;  Walley  v.  McConnell,  13  Q.  B. 
903  :  66  E.  C.  L.  R.  ;  see  Eiseley  v.  Ryle,  11  M.  ct  W.  16 ;  CoUett  v.  Foster, 
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tion  ;i  and  where  an  attorney  deliberately  directs  tlie  execution  of 
a  warrant,  he,  by  so  doing,  takes  upon  himself  the  chance  of 
all  consequences,  and  will  be  liable  in  trespass,  if  it  prove  bad.^ 
In  cases  similar  to  the  above,  however,  the  maxim  as  to  executio 
juris  is  not  in  truth  strictly  applicable,  because  the  proceedings 
actually  taken  are  not  sanctioned  by  the  law,  and  therefore  the 
party  taking  them,  although  acting  under  the  colour  of  legal  pro- 
cess, is  not  protected. 


CUESUS   CUEI^  EST  Lex  CtJEI^. 
(3  Bulst.  53.) 

The  practice  of  the  Court  is  the  law  of  the  Oov/ri.^ 

"Every  Court  is  the  guardian  of  its  own  records  and 
P^^„h,,  *master  of  its  own  practice;"*  and  where  a  practice  has 
'-  -'  existed  it  is  convenient  (unless  in  cases  of  extreme  ur- 
gency and  necessity)^  to  adhere  to  it,  because  it  is  the  practice, 
even  though  no  reason  can  be  assigned  for  it  f  for  an  inveterate 
practice  in  the  law  generally  stands  upon  principles  that  are 

3  H.  &  N.  356 ;  ClmrcMll  v.  Siggers,  3  E.  &  B.  929 :  77  E.  C.  L.  R.  ;  Boret 
v.  Lewis,  5  D.  &  L.  371 ;  Dimmock  v.  Bowley,  0.  P.  Trin.  T.  1857. 

'  Davies  v.  JenMns,  11  M.  &  W.  745 ;  Bowles  v.  Senior,  8  Q.  B.  677 :  55 
E.  C.  L.  B.  ;  and  cases  there  cited. 

2  Green  v.  Elgie,  5  Q.  B.  99  :  48  E.  C.  L.  B. 

'  "  It  was  a  common  expression  of  tlie  late  Chief  Justice  Tindal,  that  the 
course  of  the  Court  is  the  practice  oTthe  Court ;"  per  Cresswell,  J.,  Freeman  v. 
Tranah,  13  C.  B.  414 :  74  E.  C.  L.  E. 

"  The  power  of  each  Court  over  its  own  process  is  'unlimited  ;  it  is  a  power 
incident  to  all  Courts,  inferior  as  well  as  superior ;  were  it  not  so,  the  Court 
would  be  obliged  to  sit  still  and  see  its  own  ijrocess  abused  for  the  purpose  of 
injustice."  Per  Alderson,  B.,  Cocker  v.  Tempest,  7  M.  &  W.  503,  cited,  per 
Willes,  J.,  Stammers  v.  Hughes,  18  C.  B.  535  :  86  E.  C.  L.  B. 

«  Per  Tindal,  C.  J.,  Scales  v.  Cheese,  13  M.  &  W.  687 ;  Gregory  v.  Duke  of 
Brunswick,  2  H.  L.  Cas.  415 ;  Mellish  v.  Bichardson,  1  CI.  &  Fin.  331,  cited 
Newton  V.  Boodle,  6  C.  B.  539:  60  E.  C.  L.  R.  ;  per  Alderson,  B.,  Ex  parte 
Story,  8  Exch.  199  ;  Jackson  v.  Galloway,  1  C.  B.  380 :  50  E.  0.  L.  B.  ;  Reg. 
V.  Justices  of  Denbighshire,  15  L.  J.,  Q.  B.,  335 ;  per  Lord  Wynford,  Ferrier 
T.  Howden,  4  CI.  &  Fm.  33.    But  see  Fleming  v.  Dunlop,  7  CI.  &  Fin.  43. 

5  See,  for  instance,  Finney  t.  Beesley,  17  Q.  B.  86 :  79  B.  C.  L.  R. 

6  Per  Lord  Ellenborough,  0.  J.,  Bovill  v.  Wood,  3  M.  &  S.35 ;  15  East,  226  ; 
per  Lord  Campbell,  C.  J.,  Edwards  v.  Martyn,  31  L.  J.,  Q.  B.  88  ;  S.  0.  17  Q. 
B.  693  :  79  E.  C.  L.  R. 
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• 
founded  in  justice  and  convenience.^     Hence,  if  any  necessary 

proceeding  in  an  action  be  informal,  or  be  not  done  within  the 
time  limited  for  it,  or  in  the  manner  prescribed  by  the  practice 
of  the  Court,  it  may  often  be  set  aside  for  irregularity,  for  via  trita 
via  tuta  f  and  the  Courts  of  law  will  not  sanction  a  speculative 
novelty  without  the  warrant  of  any  principle,  precedent,  or 
authority.^ 

'  It  has  been  remarked,  moreover,  that  there  is  a  material  dis- 
tinction between  those  things  which  are  required  to  be  done  by 
the  common  or  statute  law  of  the  land,  and  things  required  to  be 
done  by  the  rules  and  *practice  of  the  Court.  Anything  r^fino-i 
required  to  be  done  by  the  law  of  the  laud  must  be  no- 
ticed by  a  Court  of  Error,  but  a  Court  of  Error  cannot  notice  the 
practice  of  another  Court.*  Moreover,  "  where,  by  an  Act  of  Par- 
liament, power  is  given  to  a  single  judge  to  decide  a  matter,  his 
decision  is  not  absolutely  final ;  but  the  Court  adopt  the  same 
rule  as  where  he  acts  in  the  exercise  of  his  ordinary  jurisdiction ; 
and  though  the  Legislature  says  that  he  shall  have  power  finally 
to  determine  a  matter,  that  does  not  mean  that  the  practice  of  the 
Court  shall  be  departed  from."' 

In  a  Court  of  Equity,  as  in  a  Court  of  Law,  the  maxim,  cursus 
curias  est  lex  curise,  is  frequently  recognized  and  applied.  The 
Court  will,  however,  as  several  times^  remarked,^  adajit  its  practice 
and  course  of  proceeding  to  the  existing  state  of  society,  and  not, 
by  too  strict  an  adherence  to  forms  and  rules  established  under 
different  circumstances,  decline  to  administer  justice  and  to  en- 
force rights  for  which  there  is  no  other  remedy. 

Lastly,  with  respect  to  criminal  justice,  it  was  forcibly  and 
truly  said  by  a  very  learned  judge,  that  even  where  the  course  of 
practice  in  criminal  law  has  been  unfavourable  to  parties  accused, 
and  entirely  contrary  to  the  most  obvious  principles  of  justice 
and  humanity,  as  well  as  those  of  law,  it  has  been  held  that  such 

'  Per  Lord  Eldon,  C,  Buck,  279.  See  Lord  Abinger,  C.  B.,  Jacobs  v.  Lay- 
born,  11  M.  &  W.  690. 

2  Wood  Y.  Hurd,  3  B.  N.  0.  45 :  33  E.  C.  L.  R.  ;  10  Rep.  143. 

3  See  Judgm.  Ex  parte  Overseers  of  ToUerton,  3  Q.  B.  799 :  43  E.  C.  L.  E. 

"  Per  Holroyd,  J.,  Sandon  v.  Proctor,  7  B.  &  C.  806  :  14  E.  C.  L.  R.  ;  cited 
arg.  Bradley  v.  Warburg,  11  M.  &  W.  455. 

5  Per  Eolfe,  B.  Sbortridge  v.  Young,  13  31.  &  W.  7. 

=  Per  Lord  Oottenham,  C,  Wallworth  v.  Holt,  4  My.  &  Cr.  635 ;  Taylor  v. 
Salmon,  Id.  141-3 ;  Mare  v.  Malachy,  1  My.  &  Cr.  559- 
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practice  constituted  the  law,  and  could  not  be  altered  witliout 
tlie  authority  of  Parliament.^ 


[*129]  *CoNSE]srsus  tollit  Eeeoeem. 

(3  Inst.  123.) 
The  acquiescence  of  a  party  who  might  take  advantage  of  an  error  obviates  its  effect. 

In  accordance  with  this  rule,  if  the  venue  in  an  action  is  laid  in 
the  wrong  place,  and  this  is  done  'per  assensum  partium,  with  th^ 
consent  of  both  parties,  and  so  entered  of  record,  it  shall  stand  f 
and  where,  by  consent  of  both  plaintiff  and  defendant,  the  venue 
was  laid  in  London,  il  was  held,  that  no  objection  could  after- 
wards be  taken  to  the  venue,  notwithstanding  it  ought,  under  a 
particular  Act  of  Parliament,  to  have  been  laid  in  Surrey,  for  per 
Curiam — Consensus  tollit  err  or  em?  Consent,  cannot,  however,  (un- 
less by  the  express  words  of  a  statute)  give  jurisdiction,^  for  a 
mere  nullity  cannot  be  waived. 

On  the  maxim  under  consideration  depends  also  the  important 
doctrine  of  waiver,  that  is,  the  passing  by  of  a  thing  f  a  doctrine 
which  is  of  very  general  application  both  in  the  science  of  plead- 
ing and  in  those  practical  proceedings  which  are  to  be  observed 
in  the  progress  of  a  cause  from  the  first  issuing  of  process  to  the 
ultimate  signing  of  judgmen,t  and  execution. 

With  reference  to  pleading,  however,  the  rule  that  an  error 
will  be  cured  by  the  consent  or  waiver  of  the  opposite  party, 
i-^^  „  „-^  must  be  taken  with  considerable  limitation ;  *for  although 
faults  in  pleading  are  in  some  cases  aided  by  pleading 
over,  yet  it  frequently  happens  that  a  party  who  has  pleaded 
over,  without  demurring,  may  nevertheless  afterwards  avail  him- 
self of  an  insufficiency  in  the  pleading  of  his  adversary :  and  the 
reason  is,  that  although  the  effect  of  a  demurrer  is  to  admit  the 

'  Per  Maule,  J.,  8  Scott,  N.  R.,  599,  600. 

sPinenxv.  HoTenden,  Cro.  Eliz.  664;  Co.  Litt.  126,  a.,  and  Mr.  Hargrave's 
note  (1)  ;  5  Eep.  37  ;  Dyer,  307  ;  Watkins  v.  Weaver,  10  Jolmson  (U.  S.)  B. 
108.     See  Crow  v.  Edwards,  Hob.  5. 

.3  Pumival  v.  Stiinger,  1  B.  N.  C.  68  :  8  E.  C.  L.  R. 

4  See  Andrews  v.  Elliott,  6  E.  &  B.  338 :  88  E.  C.  L.  R.  ;  (recognised  in 
Tyerman  v.  Smith,  Id.  719,  724,)  wliioh  illustrates  the  above  maxim ;  Lawrence 
V.  Wilcox,  11  A.  &  B.  941 :  89  E.  C.  L.  R.  ;  Broom's  Pract.  C.  C,  Sd  ed.,  90; 
Vansittart  v.  Taylor,  4  E.  &  B.  910,  912  :  82  E.  C.  L.  R. 

5  Toml.  Law  Diet.  tit.  Waiver. 
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truth  of  all  matters  of  fact  sufficiently  pleaded  on  the  other  side, 
yet,  by  pleading,  a  party  does  not  admit  the  sufficiency  in  law  of 
the  facts  adversely  alleged;^  for,  when  judgment  is  to  be  given, 
whether  the  issiie  be  in  law  or  fact,  and  whether  the  cause  have 
proceeded  to  issue  or  not,  the  Court  is  in  general  bound  to 
examine  the  whole  record,  ajid  adjudge  according  to  the  legal 
right  as  it  may  on  the  whole  appear ;  so  that,  if,  after  pleading 
over,  a  demurrer  arise  at  some  subsequent  stage,  the  Court  will 
take  into  consideration  retrospectively  the  sufficiency  in  law  of 
matters  to  which  an  answer  in  fact  has  been  given ;  and  hence  it 
follows,  that  an  advantage  may  often  be  taken  by  either  party  of 
a  legal  insufficiency  in  the  pleading  on  the  other  side,  either  by 
motion  in  arrest  of  judgment,  or  motion  for  judgment  non  olsiante 
veredicto,  or  on  error,  according  to  the  circurnstances  of  the  case.^ 

These  remarks  are  confined,  however,  to  defects  in  matter  of 
substance;  for,  with  respect  to  all  objections  of  mere  form,  it  is 
laid  down  as  a  general  principle,  that  if  a  man  pleads  over,  he 
shall  never  take  advantage  of  any  slip  committed  in  the  pleading 
of  the  other  side,  which  he  could  not  take  advantage  of  upon  a 
general  demurrer.^ 

When  applied  to  the  proceedings  in  an  action,  waiver 
*may  be  defined  to  be  the  doing  something,  after  an  p^jjioH-, 
irregularity  committed,  and  with  a  knowledge  of  such 
irregularitj?^  where  the  irregularity  might  have  been  corrected 
before  the  act  was  done  ;  and  it  is  essential  to  distinguish  a  pro- 
ceeding which  is  merely  irregular  from  one  which  is  completely 
defective  and  void.  In  the  latter  case,  the  proceeding  is  a  nullity, 
which  cannot  be  waived  by  any  laches  or  subsequent  proceeding 
of  the  opposite  party. 

Where,  however,  an  irregularity  has  been  committed,  and 
where  the  opposite  party  knows  of  the  irregularity,  it  is  a  fixed 
rule,  observed  as  well  by  Courts  of  Equity  as  of  common  law, 
that  he  should  come  in  the  first  instance  to  avail  himself  of  it,  and 
not  allow  the  other  party  to  proceed  to  incur  expense.  "  It  is  not 
reasonable  afterwards  to  allow  the  party  to  complain  of  that 
irregularity,  of  which,  if  he   had   availed  himself  in  the  first 

'  Steph.  PI.  5th  ed.  157.     See  Brooke  v.  Brooke,  Sid.  184. 

2  Steph.  PI.  5tli  ed.,  131,  160. 

3  Per  Holt,  C.  J.,  Anon.,  2  Balk.  519. 
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instance,  all  tliat  expense  -would  Have  been  rendered  unneces- 
sary ;"^  and,  therefore,  if  a  party,  after  such  an  irregularity  has 
taken  place,  consents  to  a  proceeding  which,  by  insisting  on  the 
irregularity,  he  might  have  prevented,  he  waives  all  exceptions 
to  the  irregularity.  This  is  a  doctrine  long  established  and  well 
known.  Consensus  tollit  err  or  em  is  ».  maxim  of  the  common  law, 
and  the  dictate  of  common  sense.^ 

It  may  appear  in  some  measure  superfluous  to  add,  that  the 
consent  which  cures  error  in  legal  proceedings,  may  be  implied 
as  well  as  expressed :  for  instance — where,  at  the  trial  of  a  cause, 
a  proposal  was  made  by  the  judge,  in  the  presence  of  the  counsel 
on  both  sides,  who  made  no  objection,  that  the  jury  should  assess 
psi  09-,  the  *damages  contingently,  with  leave  to  the  plaintiff  to 
-'  move  to  enter  a  verdict  for  the  amount  found  by  the  jury, 
it  was  held  that  both  parties  were  bound  by  the  proposal,  and 
that  the  plaintiff's  counsel  was  not  therefore  at  liberty  to  move 
for  a  new  trial  on  the  ground  of  misdirection,^  for  qui  tcbcet  consen- 
tire  videtur,*  the  silence  of  counsel  implied  their  assent  to  the 
course  adopted  by  the  judge,  and  "a  man  who  does  not  speak 
when  he  ought,  shall  not  be  heard  when  he  desires  to  speak."^ 


Communis  Erkoe  pacit  Jus. 

(4  Inst.  340.) 
Common  error  sometimes  passes  current  as  law. 

The  law  so  favours  the  public  good,  that  it  will  in  some  cases 
permit  a  common  error  to  pass  for  right  f  as  an  instance  of  which 
may  be  mentioned  the  case  of  common  recoveries,  which  were 

'  Per  Lord  Lyndhurst,  C,  St.  Victor  v.  Devereux,  14  L.  J.,  Chan.  246. 

2  See  7  Johnson,  (U.  S.)  R.  611. 

3  Morrish  v.  Mun-ey,  13  M.  &  W.  53.  Booth  v.  Olive,  10  C.  B.  837 :  70  E. 
C.  L.  R. ;  Hughes  v.  Great  Western  R.  C.  14  C.  B.  637 :  78  E.  C.  L.  R :  See 
also,  Harrison  v.  Wright,  13  M.  &  W.  816. 

"  Jenk.  Cent.  33.  See  judgment.  Gosling  v.  Veley,  7  Q.  B.  455 :  53  E.  C.  L.  E. 

6  3  Comstock  (U.  S.)  R.  281.  See  Martin  v.  Great  Northern  R.  C,  16  C.  B. 
179,  196-7 :  81  E.  C.  L.  R. 

6  Noy,  Max.  9th  ed.  p.  37  ;  4  Inst.  340  :  Waltham  v.  Sparkes,  1  Lord  Raym. 
42.  See  also,  the  remarks  of  Lord  Brougham  in  Phipps  v.  Ackers,  9  CI.  &  Ein. 
598,  (referring  to  Cadell  v.  Palmer,  10  Bing.  140  :  25  E.  C.  L.  R.  ;)  and  in  the 
Earl  of  Waterford's  Peerage  claim,  6  CI.  &  Fin.  172  ;  also  in  Devaynes  v.  Noble, 

Russ.  &  My.  506. 
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fictitious  proceedings  introduced  by  a  kind  of  pia  fraus  to  elude 
the  statute  de  Bonis,  and  which  were  at  length  allowed  by  the 
Courts  to  be  a  bar  to  an  estate  tail,  so  that  these  recoveries,  how- 
ever clandestinely  introduced,  became  by  long  use  and  acquies- 
cence a  most  common  assurance  of  lands,  and  were  looked  upon 
as  the  legal  mode  of  conveyance  *  whereby  tenant  in  tail  ^^  „„ 
might  dispose  of  his  lands  and  tenements.^ 

However,  the  above  maxim,  although  well  known,  and  there- 
fore here  inserted,  must  be  received  and  applied  with  very  great 
caution. 

"It  has  been  sometimes  said,"  observed  Lord  EUenborough, 
"communis  error  facit  jus ;  but  I  say,  communis  opinio  is  evidence 
of  what  the  law  is — not  where  it  is  an  opinion  merely  speculative 
and  theoretical,  floating  in  the  minds  of  persons ;  but  where  it 
has  been  made  the  groundwork  and  substratum  of  practice."^ 
So  it  was  remarked  by  another  learned  and  distinguished  judge,* 
that  he  hoped  never  to  hear  this  rule  insisted  upon,  because  it 
would  be  to  set  up  a  misconception  of  the  law  in  destruction  of 
the  law,  and,  in  another  case,  it  was  observed  that  "  even  com- 
munis error,  and  a  long  course  of  local  irregularity,  have  been 
found  to  afford  no  protection  to  one  qui  spondet  peritiam  artist* 

And,  lastly,  some  useful  and  stringent  remarks  on  the  practical 
application  and  value  of  the  above  maxim  were  made  by  Lord. 
Denman,  0.  J.,  delivering  judgment  in  the  House  of  Lords,  in  a 
well-known  case,  involving  some  most  important  legal  and  con- 
stitutional doctrines  ;  in  the  course  of  this  judgment,  which  is  well 
worthy  of  careful  perusal,  hi^  lordship  took  occasion  to  remark, 
that  a  large  portion  of  the  le^al  opinion  which  has  passed  current 
for  law  falls  within  the  description  of  "law  taken  for  granted ;" 
and  that,  "  when,  in  the  pursuit  of  truth,  we  are  obliged  to  p^..  „ 
investigate  the  grounds  of  the  law,  it  is  plain,  and  has 
often  been  proved  by  recent  experience,  that  the  mere  statement 
and  re-statement  of  a  doctrine — the  mere  repetition  of  the  can- 
tilena of  lawyers — cannot  make  it  law,  unless  it  can  be  traced  to 

'  Noy,  Max.,  9tli  ed.,  pp.  87,  38  ;  3  Bla.  Com.,  31st  ed.,  117  ;  Plowd.  33  b. 

2  Isherwood  v.  Oldknow,  3  M.  &  S.  396,  397 ;  per  Vaughan,  B.,  Garland  v. 
Carlisle,  3  Cr.  &  M.  95  ;  Co.  Litt.  186,  a. 

3  Mr.  Justice  Foster,  cited  per  Lord  Kenyon,  C.  J.,  R.  v.  Eriswcll,  S  T.  R. 
735  ;  arg.  Smith  v.  Edge,  6  T.  R.  508. 

<  6  CI.  &  Fin.  199. 
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some  competent  authority,  and  if  it  be  irreconcileable  to  some 
clear  legal  principle."' 


De  minimis  non"  curat  Lex. 

(Cro.  Eliz.  353.) 
The  law  does  not  concern  itself  about  trifles. 

Courts  of  justice  do  not  in  general  take  trifling  and  immaterial 
matters  into  account  f  thej  will  not,  for  instance,  take  notice  of 
the  fraction  of  a  day,  except  in  those  cases  where  there  are  con- 
flicting rights,  for  the  determination  of  which  it  is  necessary  that 
they  should  do  so.^ 

A  familiar  instance  of  the  application  of  this  maxim  occurs 
likewise  in  the  rule  observed  by  the  Courts  at  Westminster,  that 
new  trials  shall  not  be  granted,  at  the  instance  either  of  plaintiff' 
or  defendant,  on  the  ground  of  the  verdict  being  against  evidence, 
where  the  damages  are  less  than  20  Z> 

i-^^„p.-.  *"In  ordinary,"  as  remarked  by  Lord  Kenyon,  C.  J.,° 
"  where  the  damages  are  small,  and  the  question  too  in- 
considerable to  be  retried,  the  Court  have  frequently  refused  to 
send  the  case  back  to  another  jury.  But,  wherever  a  mistake 
of  the  judge  has  crept  ia  and  swayed  the  opinion  of  the  jury,  I 
do  not  recollect  a  single  case  in  which  the  Court  have  ever  re- 
fused to  grant  a  new  trial." 

1  Lord  Denman's  judgment  in  0'  Connell  v.  Reg.,  edited  by  Mr.  Leahy,  p.  38. 
See  also  the  allusions  to  Hutton  v.  Balme,  and  Reg.  v.  Millis,  Id.  pp.  23,  34. 
Et  vide  per  Pollock,  C.  B.,  2  H.  &  N.  ISg." 

"  Bell,  Diet,  and  Dig.  of  Seoteh  Law,  284 ;  per  Sir  W.  Scott,  2  Dods.  Adm. 
R.  163. 

3  Judgment,  14  M.  &  W.  582;  per  Holt,  C.  J.,  3  Lord  Raym.  1095 ;  Reg.  v. 
St.  Mary,  Warwick,  33  L.  J.  M.  C.  109  ;  see  Reg.  v.  Ed■^^iards,  cited  ante,  p.  68 ; 
Page  V.  More,  15  Q.  B.,  684,  6  :  69  E.  C.  L.  R.  ;  Boosey  v.  Purday,  4  Exch. 
145,  (which  illustrates  the  above  proposition  in  connection  with  the  law  of  copy- 
right;) per  Beardsley,  J.,  Clute  v.  Clute,  4  Denio  (U.  S.)  R.  343-4. 

1  Branson  v.  Didsbury,  13  A.  &  E.  631 :  40  E.  C.  L.  R.  ;  Manton  v.  Bales,  1 
C.  B.  444 :  50  E.  C.  L.  R.  ;  Macrow  v.  Hull,  1  Burr.  11 ;  Burton  v.  Thompson, 
2  Burr.  664 ;  Apps  v.  Day,  14  0.  B.  112  :  78  E.  C.  L.  R ;  Hawkins  v.  Alder, 
18  0.  &  B.  640  :  86  E.  C.  L.  R ;  see  AUum  v.  Boultbee,  9  Exch.  788,  743 ;  per 
Maule,  J.,  11  C.  B.  653 :  73  B.  0.  L.  R. 

5  Wilson  V.  Rastall,  4  T.  R.  753.  See  Vaughan  v.  Wyatt,  6  M.  &  W.  496, 
497 ;  per  Parke,  B.,  Twigg  v.  Potts,  1  Cr.,  M.  &  R.  93.  In  Hame  v.  Davey, 
4  A.  &  E.  892 :  31  E.  C.  L.  R.  :  a  new  trial  was  granted  for  misdirection, 
though  the  amount  in  question  was  less  than  11. 
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In  cases  tried  before  tlie  slieriS'  the  amount  requisite  m  o><t^ 
to  obtain  a  new  trial  is  5Z.,  unless  indeed  the  verdict  involves 
some  particular  right,  independent  of  the  damages ;'  and,  where 
an  application  was  made  to  stay  judgment  and  execution  in  a 
cause  tried  before  the  under-sheriff,  the  Court  observed,  that  the 
object  of  the  statute^  which  gave  the  judges  power  to  direct  writs 
of  trial  to  inferior  Courts,  was  to  render  the  proceedings  in  actions 
of  small  amount  less  expensive  and  more  speedy,  which  would 
be  altogether  defeated  if  they  were  to  be  carried  to  a  Court  of 
error.' 

A  superior  Court  also  will  stay  proceedings  in  an  action  of 
debt  brought  there,  if  it  appear  that  the  sum  sought  to  be  re- 
covered is  under  4:0s.* 

In  further  illustration  of  the  maxim — de  minimis  non  *cm-  ^^  „ 
rat  lex,  we  may  observe  that  there  are  some  injuries  of  so 
small  and  little  consideration  in  the  law  that  no  action  will  lie 
for  them ;°  for  instance,  in  respect  to  payment  of  tithe,  the  prin- 
ciple which  may  be  extracted  from  the  oases  appears  to  be,  that 
for  small  quantities  of  corn,  involuntarily  left  in  the  process  of 
raking,  tithe  shall  not  be  payable,  unless  there  be  any  particular 
fraud  or  intention  to  deprive  the  parson  of  his  full  right.  Where, 
however,  a  farmer  pursued  such  a  mode  of  harvesting  barley, 
that  a  considerable  quantity  of  rakings  was  left  scattered  after 
the  barley  was  bound  into  sheaves,  the  Court  held,  that  tithe  was 
payable  in  respect  of  these  rakings,  although  no  actual  fraud  was 
imputed  to  the  farmer,  and  although  he  and  his  servants  were 
carefal  to  leave  as  little  rakings  as  possible  in  that  mode  of  har- 
vesting the  crop.° 

It  may  be  observed,  however,  that  for-  an  injury  to  real  pro- 
perty incorporeal  an  action  may  be  supported,  however  small 
the  damage,  and  therefore  a  commoner  may  maintain  an  action 

'  Watts  T.  Judd,  6  Scott,  N.  E.  630 ;  3  Arch.  Pr.,  9th  ed.,  1437. 

*  3  &  4  Will.  4,  c.  43.  s.  17.     See  4  &  5  Will.  4,  c.  63,  s.  30. 

3  White  V.  Hislop,  4  M.  &  W.  73. 

<■  Kennard  v.  Jones,  4  T.  R.  495 ;  Wellington  v.  Arters,  5  T.  R.  64  ;  Stutton 
V.  Bament,  3  Bxch.  831,  834.     See  Nurdin  v.  Fairbanks,  5  Exch.  738. 

5  See  per  Powys,  J.,  Ashby  v.  White,  3  Lord  Raym.  944,  answered  by  Holt, 
C.  J.,  Id.  953  ;  Whitcher  v.  Hall,  5  B.  &  C.  369,  377  ■  11  E.  C.  L.  R.  ;  3  B!a! 
Com.,  31st  ed.,  363,  where  the  rule  respecting  land  gained  by  alluvioai  is  referred 
to  the  maxim  treated  of  in  the  text. 

«  Glanville  v.  Stacey  6  B.  &  C.  543 :  13  E.  C.  L.  R. 
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on  the  case  for  an  injury  done  to  the  common,  though  his  propor- 
tion of  the  damage  be  found  to  amount  only  to  a  farthing ;'  and 
generally  the  superior  Courts  of  law  have  jurisdiction  to  hear 
and  determine  all  suits,  without  any  reference  to  the  magnitude 
of  the  amount  claimed  or  demanded,  or  to  the  extent  of  the  injury 
complained  of,  subject,  however,  to  the  power  of  the  judge  to 
certify  under  stat.  43  Eliz.  c.  6,  where  the  damages  recovered 
P^^  „^  are  less  than  40s.,  and  thereby  deprive  *the  plaintiff  of  his 
costs ;  and  subject  likewise  to  the  provisions  as  to  costs 
and  jurisdiction  contained  in  the  County  Court  and  some  other 
Acts. 

The  law  having  reference  to  the  rights  of  a  riparian  proprietor' 
to  apply  to  his  own  use  the  running  water,  as  stated  by  Mr. 
Chancellor  Kent,  in  his  Commentaries,^  and  recognized  by  our 
Courts,^  illustrates  how  the  maxim  under  notice  may  be  applied. 
Every  proprietor  of  land  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  flowing  in  the  stream  adjacent 
to  his  land,  as  it  was  wont  to  run,  without  diminution  or  altera- 
tion. No  proprietor  has  a  right  to  use  the  water  to  the  prejudice 
of  other  proprietors  above  or  below  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  Streams 
of  water,  however,  are  intended  for  the  use  and  comfort  of  man, 
and  it  would  be  unreasonable  and  contrary  to  the  universal  sense 
of  mankind,  to  debat  every  riparian  proprietor  from  the  applica- 
tion of  the  water  to  domestic,  agricultural,  and  manufacturing 
purposes,  provided  the  use  of  it  be  made  without  causing  mate- 
rial injury  or  annoyance  to  his  neighbour  below  him.  There 
will,  no  doubt,  inevitably  be,  in  the  exercise  of  a  perfect  right  to 
the  use  of  the  water,  some  evaporation  and  decrease  of  it,  and 
some  variations  in  the  weight  and  velocity  of  the  current ;  but  de 
minimis  non  curat  lex ;  and  a  right  of  action  by  the  proprietor 
below  would  not  necessarily  flow  from  such  consequences,  but 
would  depend  upon  the  nature  and  extent  of  the  complaint  or 

'  Pindar  v.  Wadswortli,  3  East,  154.  See  33  Vin.  Abr.  "  TFaste,"  (N.,)  and 
cases  cited  •poit^  Chap.  V. 

2  7tli  ed.,  vol.  3,  p.  537-539. 

3  Judgm.,  Embrey  v.  Owen,  6  Exch.  369-371 ;  Dickenson  v.  Grand  Junction 
Canal  Co.,  7  Excli.  383  ;  Sampson  v.  Hoddinott,  1  C.  B.,  N.  S.  590  :  91  E.  C. 
L.  R.  ;  Rochdale  Canal  Co.  v.  King,  14  Q.  B.  133, 136 :  68  E.  C.  L.  R.  ;  Wood 
V.  Waud,  3  Exch.  748. 
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injury,  and  the  *manner  of  using  ttie  water.    All  that  the   j.^^  „„ 
law  requires  of  the   party,  by  or  over  whose   land   a 
stream  passes,  is  that  he  should  .use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy  or  render  useless,  or  materially 
diminish  or  affect  the  application  of  the  water  b;^  the  proprietors 
above  or  below  on  the  stream. 

"  The  same  law,"  it  has  been  observed,  "  will  be  found  to  be 
applicable  to  the  corresponding  rights  to  air  and  light.  These 
also  are  bestowed  by  Providence  for  the  common  benefit  of  man, 
and  so  long  as  the  reasonable  use  by  one  man  of  this  common 
property  does  not  do  actual  and  perceptible  damage  to  the  right 
of  another  to  the  similar  use  of  it,  no  action  will  lie.  A  man 
cannot  occupy  a  dwelling  and  consume  fuel  in  it  for  domestic 
purposes,  without  its  in  some  degree  impairing  the  natural  purity 
of  the  air ;  he  cannot  erect  a  building  or  plant  a  tree  near  the 
house  of  another  without  in  some  degree  diminishing  the  quan- 
tity of  light  he  enjoys  ;  but  such  small  interruptions  give  no  right 
of  action ;  for  they  are  necessary  incidents  to  the  common  enjoy- 
ment by  all."^ 

Not  only  in  cases  analogous  to  those  above  mentioned,  but  in 
others  of  a  different  description,  viz.:  where  trifling  irregularities 
or  even  infractions  of  the  strict  letter  of  the  law,  are  brought 
under  the  notice  of  the  Court,  the  maxim  de  minimis  non  curat 
lex  is  of  frequent  practical  application.^  it  has,  for  instance, 
been  applied  to  support  a  rate,  in  the  assessment  of  which  there 
were  some  comparatively  trifling  omissions  of  established  forms.' 
*So,  with  reference  to  proceedings  for  an  infringement  of  „„ 
the  revenue  laws,^  Sir  W.  Scott  observed — "  The  Court 
is  not  bound  to  a  strictness  at  once  harsh  and  pedantic  in  the 
application  of  statutes.  The  law  permits  the  qualification  im- 
plied in  the  ancient  maxim,  de  minimis  non  curat  lex!'     Where 

'  Judgm.  6  Exch.  372-3. 

2  See-  in  connection  with  criminal  liability  for  a  nuisance,  Reg.  v.  Cliarks- 
worth,  16  Q.  B.  1013  ;  Keg.  v.  Betts,  Id.  1023  :  71  E.  C.  L.  R.  ;  Reg.  v.  Rubsell, 
3  E.  &  B.  943  :  77  E.  C.  L.  R. 

3  "White  v.  Beard,  3  Curt.  493. 

■>  The  Reward,  3  Dods.  Adm.  R.  269,  370. 

5  This  maxim  may  likewise  be  applied  as  follows  : — "  "When  we  say  that  there 
is  no  evidence  to  go  to  a  jury,  we  do  not  mean  that  there  is  literally  none,  but 
that  there  is  none  which  ought  reasonably  to  satisfy  a  jury  that  the  fact  sought 
to  be  proved  is  established."  Per  Maule,  J.,  JeAVell  v.  Parr,  13  C.  B.  916  :  76 
E.  C.  L.  E. 
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there  ,are  irregularities  of  very  slight  consequence,  it  does  not 
intend  that  the  infliction  of  penalties  should  be  inflexibly  severe. 
If  the  deviation  were  a  mere  trifle,  which,  if  continued  in  practice 
would  weigh  little  or  nothing  on  the  public  interest,  it  might  pro- 
perly be  overloo*k;ed." 

Lastly  in  an  indictment  against  several  for  a  misdemeanour,  all 
are  principals,  because  the  law  does  not  descend  to  distinguish 
different  shades  of  guilt  in  this  class  of  offences.^ 


OmNIS    InNOVATIO     plus    NoYITATE     PEETtlEBAT    QUAM    UtILI- 

TATE    PEODEST. 

(3  Bulstr.  338.) 

Every  innovation  occasions  more  harm  and  derangement  of  order  hy  its  novelty, 
than  benefit  hy  its  abstract  utility. 

It  has  been  an  ancient  observation  in  the  laws  of  England,  that, 
whenever  a  standing  rule  of  law,  of  which  the  reason,  perhaps, 
could  not  be  remembered  or  discerned,  has  been  wantonly  broken 
in  upon  by  statutes  or  new  resolutions,  the  wisdom  of  the  rule 
has  in  the  end  appeared  from  the  inconveniences  that  have  fol- 
lowed the  *innovation  f  and  the  judges  and  sages  of  the 
'-  ^  law  have  therefore  always  suppressed  new  and  subtle  in- 
ventions in  derogation  of  the  common  law.' 

It  is,  then,  an  established  rule  to  abide  by  former  precedents, 
stare  decisis,  where  the  same  points  come  again  in  litigation,  as 
well  to  keep  the  scale  of  justice  even  and  steady,  and  not  liable 
to  waiver  with  every  new  judge's  opinion,  as  also  because,  the 
law  in  that  case  being  solemnly  declared  and  determined,  what 
before  was  uncertain,  and  perhaps  indifferent,  is  now  become  a 
permanent  rule,  which  it  is  not  in  the  breast  of  any  subsequent 
judge  to  alter  or  swerve  from  according  to  his  private  sentiments ; 
he  being  sworn  to  determine,  not  according  to  his  owi1*private 
judgment,^  but  according  to  the  known  laws  and  customs  of  the 

'4Bla.  Com.,  31st  ed.,  36. 

2 1  Bla.  Com.,  21st  eel.,  70.  See  Ham's  Science  of  Legal  Judgment,  113,  et  seq. 

3  Co.  Litt.  283  b.,  379  b.  ;  per  Grose,  J.,  1  M.  &  S.  394. 

4  See  per  Lord  Camden,  19  Howell,  St.  Tr.  1071 ;  per  Williams,  J.,  4  CI.  & 
Fin.  729 ;  per  Best,  C.  J.,  Newton  v.  Cowie,  4  Bing.  241 :  13  E.  C.  L.  B.  ;  per 
Alderson,  B.,  4  Exch.  806. 
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land, — not  delegated  to  pronounce  a  new  law,  but  to  maintain 
and  expound  tlie  old  one,^ — jus  dicere  et  iionjus  dare? 

And  here  we  may  observe  tlie  important  distinction  which 
exists  between  the  legislative  and  the  judicial  functions.  To  legis- 
late— jus  facere  or  jus  dare,  is  to  exercise  the  will  in  establishing 
a  rule  of  action.  To  administer  the  law — jus  dicere,  is  to  exercise 
the  judgment  in  expounding  and  applying  that  rule  according  to 
legal  *principles.  "The  province  of  the  Legislature  is  r.^,-, /-i-i 
not  to  construe  but  to  enact,  and  their  opinion  not  ex- 
pressed in  the  form  of  law  as  a  declaratory  provision  would  be, 
is  not  binding  on  Courts  whose  duty  is  to  expound  the  statutes 
they  have  enacted  ;"^  for  the  maxim  of  the  Roman  law  ejus  est 
interpretari,  cujus  est  condere*  does  not  under  our  Constitution  hold. 

Our  common-law  system,  as  remarked  by  a  learned  judge,  con- 
sists in  the  applying  to  new  combinations  of  circumstances,  those 
rules  of  law  which  we  derive  from  legal  principles  and  judicial 
precedents  f  and  for  the  sake  of  attaining  uniformity,  consistency 
and  certainty,  we  must  apply  those  rules  where  they  are  not  plainly 
unreasonable  and  inconvenient  to  all  cases  which  arise,  and  we 
are  not  at  liberty  to  reject  them,  and  to  abandon  all  analogy  to 
them,  in  those  to  which  they  have  not  yet  been  judicially  applied, 
because  we  think  that  the  rules  are  not  as  convenient  and  reason- 
able as  we  ourselves  could  have  devised.  "  It  appears  to  me  to 
be  of  great  importance  to  keep  this  principle  of  decison  steadily 
in  view,  not  merely  for  the  determination  of  the  particular  case, 
but  for  the  interests  of  law  as  a  science."* 

>  1  Bla.  Com.,  31st  ed.,  69.  Per  Lord  Kenyon,  C.  .!.,  5  T.  K.  683;  6  Id. 
605 ;  and  8  Id.  339 ;  per  Grose,  J.,  13  East,  331 ;  9  Johnson  (U.  S.)  R.  428 ; 
per  Lord  Hardwicke,  C,  Ellis  v.  Smith,  1  Ves.,  jr.  16. 

2  7  T.  R.  696  ;  1  B.  &  B.  563  ;  Ram's  Science  of  Legal  Judgment,  p.  3 ;  arg. 
10  Johnson  (U.  S.)  R.  566.  "  My  duty,"  says  Alderson,  B.,  in  Miller  v.  Salo- 
mons, 7  Exch.  543,  "is  plain.  It  is  to  expound  and  not  to  make  the  law — to 
decide  on  it  as  I  find  it,  not  as  I  may  wish  it  to  be  ;"  per  Coltman,  J.,  4  C.  B. 
560-1 :  36  E.  C.  L.  R. 

5  Judgm.  14  M.  &  W.  589,  ■•  See  Tayl.  Civ.  L.,  4th  ed.,  96. 

5  As  to  the  value  of  precedents,  Palgr.  Orig.  Auth.  King's  Council,  9,  10. 
"  An  unnecessary  departure  from  precedents,  whether  it  spring  from  the  love 
of  change,  or  be  the  result  of  negligence  or  ignorance  on  the  part  of  the  pleader, 
ought  not  to  be  encouraged.  It  can  only  lead  to  useless  litigation,  delay,  and 
expense."     See  per  Cur.  Austin  v.  Holmes,  3  Denio  (U.  S.)  R.  244. 

«  Per  Parke,  J.,  Mirehouse  v.  Rennell,  1  CI.  &  Fin.  546.  "When  the  law 
has  become  settled,  no  speculative  reasoning  upon  its  origin,  policy,  or  expedi- 
ency, should  prevail  against  it."    3  Denio  (U.  S.)  R.  50. 
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Accordingly  wliere  a  rule  has  become  settled  law,  it  is  to  be 
followed,  alttougli  some  possible  inconvenience  may  grow  from  a 
strict  observance  of  it,  or  altbougb  a  *satisfactory  reason 
for  it  is  wanted,  or  altbougb  tbe  principle  and  tbe  policy 
of  the  rule  may  be  questioned.^  If,  as  has  been  observed,  there 
is  a  general  hardship  affecting  a  general-class  of  cases,  it  is  a  con- 
sideration for  the  Legislature,  not  for  a  Court  of  Justice.  If  there 
is  a  particular  hardship  from  the  particular  circumstances  of  the 
case,  nothing  can  be  more  dangerous  or  mischievous  than  upon 
those  particular  circumstances  to  deviate  from  a  general  rule  of 
law;^  "hard  cases"  it  has  repeatedly  been  said,  are  apt  to  ''make 
bad  law,"^  and  misera  est  servitus  uM  jus  est  vagum  aui  incerium* — 
obedience  to  law  becomes  a  hardship  when  that  law  is  unsettled 
or  doubtful ;  which  maxim  applies  with  peculiar  force  to  questions 
respecting  real  property ;  as,  for  instance,  to  family  settlements,  by 
which  provision- is  made  for  unborn  generation;  "and  if,  by  the 
means  of  new  lights  occurring  to  new  judges,  all  that  which  was 
'supposed  to  be  law  by  the  wisdom  of  our  ancestors  is  to  be  swept 
away  at  a  time  when  the  particular  limitations  are  to  take  effect, 
mischievous  indeed  will  be  the  consequence  to  the  public."^ 
r*l  4.m  ^°'  ■'■'^^'^ss,  with  respect  to  matters  which  do  not  *afiFect 
existing  rights  or  properties  to  any  great  degree,  but  tend 
principally  to  influence  the  future  transactions  of  mankind,  it  is 
generally  more  important  that  the  rule  of  law  should  be  settled, 
than  that  it  should  be  theoretically  correct.* 

The  above  remarks  as  to  the  necessity  of  observing  established 
principles  apply  to  rules  acted  upon  in  Courts  of  Equity,  as  well 

'  Per  Tiadal,  C.  J.,  Mirehouse  v.  Eennell,  8  Bing.  557 :  28  E.  C.  L.  E.  See 
the  authorities  cited,  Ram's  Science  of  Legal  Judgment,  33-35. 

2  Per  Lord  Loughborough,  3  Ves.  jr.  426,  427;  per  Tindal,  C.  J.,  Doe  d. 
Clarke  t.  Ludlam,  7  Bing.  180  :  20  E.  C.  L.  E.  :  per  Pollock,  C.  B.,  Reg.  v. 
Woodrow,  15  M.  &  W.  412 ;  per  Wilde,  C.  J.,  Kepp  T.  Wiggett,  16  L.  J.,  C. 
P.  237 ;  S.  0.  6  C.  B.  280  :  60  E.  C.  L.  R. 

3  See  4  01.  &  Pin.  378 ;  per  Coleridge,  J.,  4  Ho.  L.  Cas.  611.  " It  is  neces- 
sary that  Courts  of  justice  should  act  on  general  rules  without  regard  to  the  hard- 
ship which  in  particular  cases  may  result  from  their  application."  Judgm.  4 
Exch.  718.     See  also,  Judgm.  3  Exch.  278. 

■>  4  Inst.  246  ;  Shepherd  v.  Shepherd,  5  T.  E.  51  n.  (a)  ;  2  Dwarr.  Stats.  786 ; 
Bao.  Aphorisms,  vol.  7,  p.  148 ;  arg.  9  Johnson  (U.  S.)  E.  427,  and  11  Peters 
(U.  S.)  R.  286. 

5  Per  Lord  Kenyon,  C.  J.,  Doe  v.  Allen,  8  T.  E.  504.  See  per  Aslihurst,  J., 
7  T.  E.  420. 

^  See  per  Lord  Cottenham,  C,  Lozon  v.  Pryse,  4  My.  &  Craig,  617,  618. 
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as  in'  the  tribunals  of  common  law,  it  being  a  maxim  tliat — jus 
respidt  sequitatem^  the  law  pays  regard  to  equity,  For,  where  a 
rule  of  property  is  settled  in  a  Court  of  Equity,  and  is  not  repug- 
nant to  any  legal  principle,  rule,  or  determination,  there  is  a  pro- 
priety in  adopting  it  at  law,  since  it  would  be  absurd  and  injuri- 
ous to  the  community  that  different  rules  should  prevail  in  dif- 
ferent Courts  on  the  same  subject.^  And  it  was  observed  by  Lord 
Eldon,  while  speaking  of  the  practice  of  conveyancers  in  a  case 
concerning  a  lease  under  a  power,  that  Courts  of  Law  should 
inquire  of  decisions  in  Courts  of  Equity,  not  for  points  founded  on 
determinations  merely  equitable,  but  for  legal  judgments  pro- 
ceeding upon  legal  grounds,  such  as  those  Courts  of  Equity  have 
for  a  long  series  of  years  been  in  the  daily  habit  of  pronouncing 
as  the  foundation  of  their  decisions  and  decrees.^ 

The  judicial  rule — stare  decisis'^ — does,  however,  *admit  r*-,  ^  <-, 
of  exceptions,  where  the  former  determination  is  most  ^ 

evidently  contrary  to  reason, — much  more,  if  it  be  clearly  con- 
trary to  the  divine  law.  But,  even  in  such  cases,  subsequent 
judges  do  not  pretend  to  make  a  new  law,  but  to  vindicate  the  old 
one  from  misrepresentation.  Eor,  if  it  be  found  that  the  former 
decision  is  manifestly  absurd  or  unjust,  it  is  declared,  not  that 
such  a  sentence  was  bad  law,  but  that  it  was  not  law ;  that  is,  that 
it  is  not  the  established  custom  of  the  realm,  as  has  been  errone- 
ously determined .° 

We  may  appropriately  conclude  these  remarks  with  observing, 
that,  whilst  on  the  one  hand  innovation  on  settled  law  is  to  be 
avoided,  yet  "the  mere  lateness  of  time  at  which  a  principle  has 
become  established  is  not  a  strong  argument  against  its  sound- 
ness, if  nothing  has  been  previously  decided  inconsistent  with  it, 
and  it  be  in  itself  consistent  with  legal  analogies."^    Nay,  it  is 

'  Co.  Litt.  34  b.  A  court  of  law  will  also,  in  some  cases,  notice  equitable 
rights :  See  per  Parke,  B.,  13  M.  &  W.  445,  and  in  16  L.  J.  Excli.,  163.  "I 
have  no  doubt,"  observes  Lord  Campbell,  C.  J.,  in  Sims  v.  Maiiyatt,  17  Q.  B. 
392  :  79  E.  C.  L.  E.  :  "that  the  Judges  of  a  Common  Law  Court  take  judicial 
notice,  not  only  of  the  doctrines  of  equity,  but  of  those  of  every  branch  of 
English  law  when  they  incidentally  come  before  them. 

2  Farr  v.  Newman,  4  T.  R.  636. 

3  Smith  v.  Doe,  7  Price,  509 ;  S.  C,  3  B.  &  B.  599. 

<  As  to  which,  see  Gifford  v.  Livingston,  3  Denio  (U.  S.)  R.  393-3. 
«  1  Bla.  Com.,  31st  ed.,  69,  70. 

6  Judgm.,  Gosling  v.  Veley,  7  Q.  B.  441 :  53  E.  C.  L.  R.  ;  per  Lord  Denman, 
C.  J.,  10  Q.  B.  950  :  59  E.  0.  L.  R, 
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even  true  that  "a  froward  retention  of  custom  is  as  turbulent  a 
thing  as  an  innovation;  and  they  that  reverence  too  much  old 
times  are  but  a  scorn  to  the  new."' 


[*145]  ^CHAPTER  TV. 

RULES   OF   LOGIC. 

The  maxims  immediately  following  have  been  placed  together 
and  entitled  "  Rules  of  Logic,"  because  they  result  from  a  very- 
simple  process  of  reasoning.  Some  of  them,  indeed,  may  be  con- 
sidered as  axioms,' the  truth  of  which  is  self-evident,  and  conse- 
quently admit  of  illustration  only.  A  few  examples  have  in  each 
case  been  given,  showing  how  the  particular  rule  has  been  held 
to  apply,  and  other  instances  of  a  like  nature  will  readily  suggest 
themselves  to  the  reader.^ 


Ubi  eadem  Ratio  ibi  idem  Jus. 

(Co.  Litt.  10  a.) 
Like  reason  doth  make  like  law.' 

The  law  consists,  not  in  particular  instances  and  precedents, 
but  in  the  reason  of  the  law  ;*  for  reason  is  the  life  of  the  law, — 
nay,*the  common  law  itself  is  nothing  else  but  reason ;  which  is 
to  be  understood  of  an  artificial  perfection  of  reason,  acquired  by 
long  study,  observation,  and  experience,  and  not  of  every  man's 
natural  reason.^ 

r*14-fil       *1'he  following  instances  will  serve  to  show  in  what 
manner  the  above  maxim  may  be  practically  applied : — 

When  any  deed,  as  a  bond,  is  altered  in  a  point  material  by 
the  obligee,  or  by  a  stranger  without  his  privity,  the  deed  thereby 

'  Bacon's  Essays,  "  Of  Innovations." 

2  The  title  of  tMs  division  of  tlie  subject  has  been  adopted  from  Noy's  Maxims, 
9th  ed. ,  p.  5. 

3  Co.  Litt.  10  a. 

■•  Ashby  V.  "White,  3  Lord  Eaym.  957  ;  the  entire  judgment  of  Lord  Holt  in 
this  celebrated  case  well  illustrates  the  position  in  the  text. 
6  Co.  Litt.  97  b. 
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becomes  void.  So,  if  tlie  obligee  Mmself  alters  the  deed,  althougli 
in  a  point  not  material,  yet  the  deed  is  void ;  thongh,  if  a  stranger, 
"without  his  privity,  alters  the  deed  in  any  point  not  material,  it 
shall  not  be  thereby  avoided  -^  and  the  reason  is,  that  the  law  will 
not  permit  a  man  to  take  the  chance  of  committing  a  fraud,  and, 
when  that  fraud  is  detected,  of  recovering  on  the  instrument  as  it 
was  originally  made.  In  such  a  case  the  law  intervenes,  and 
says,  that  the  deed  thus  altered  no  longer  continues  the  same 
deed,  and  that  no  person  can  maintain  an  action  upon  it ;  and 
this  principle  of  the  law  is  calculated  to  prevent  fraud  and  to 
deter  men  from  tampering  with  written  securities,^  The  broad 
principle  thus  recognized,  has  been  likewise  established  in  regard 
to  bills  of  exchange  and  promissory  notes  f  on  all  such  instru- 
ments a  duty  arises  analogous  to  the  duty  arising  on  deeds,  and 
"a  party  who  has  the  custody  of  an  instrument  made  for  his 
benefit,  is  bound  to  preserve  it  in  its  original  state."  The  law 
having  been  long  *settled  as  to  deeds,  was  held  to  be  also  „ 

applicable  to  those  mercantile  instruments,  which,  though 
not  under  seal,  yet  possess  properties,  the  existence  of  which,  in 
the  case  of  deeds,  was,  it  must  be  presumed,  the  foundation  of  the 
rule  above  stated, — ubi  eadem  est  ratio  eadem  est  lex;  and  there- 
fore, in  the  case  below  cited,  it  was  held,  that  an  unauthorized^ 
alteration  in  the  date  of  a  bill  of  exchange  after  acceptance, 
whereby  the  payment  would  be  accelerated,  even  when  made  by 
a  stranger,  avoids  the  instrument,  and  that  no  action  can  be  after- 
wards brought  upon  it  by  an  innocent  holder  for  a  valuable  con- 

'  Pigot's  case,  11  Rep.  26,  b,  cited  Davidson  v.  Cooper,  11  M.  &  W.  799 ;  S. 
C,  in  error,  13  Id.  843.  Whelpdale's  case,  5  Rep.  119  a.  ;  per  Lord  Denman, 
C.  J.  Harden  v.  Cliffton,  1  Q.  B.  524  :  41  E.  C.  L.  R.  ;  Agricultural  Cattle 
Insurance  Co.  v.  Fitzgerald,  16  Q.  B.  432 :  71  E.  C.  L.  R.  ;  Doe  d.  Tatum  v. 
Catamore,  16  Q.  B.  745 :  71  E.  C.  L.  R.  ;  Keane  v.  Smallbone,  17  C.  B.  179  : 
84  E.  C.  L.  R. ;  arg.  Bamberger  v.  Commercial  Credit  Mutual  Ass.  Soc.  15  C. 
B.  676,  692  :  80  E.  C.  L.  R. 

2  Master  v.  Miller,  4  T.  R.  320  ;  S.  C.  affirmed  in  error,  3  H.  Bla.  140.  Gard- 
ner V.  Welsh,  5  E.  &  B.  83  :  85  E.  C.  L.  R.;  (overruling  Catton  v.  Simpson,  8 
A.  &  E.  136 :  35  E.  C.  L.  R.;)  Burchfield  v.  Moore,  3  E.  it  B.  683  :  77  E.  C. 
L.  R.  ;  Warrington  v.  Early,  2  E.  &  B.  763  :  75  E.  C.  L.  R.  See  West  v. 
Stewart,  14  M.  &  W.  47 ;  Pazakerley  v.  M' Knight,  6  E.  &  B.  795  :  88  E.  0.  L. 
E.;  Hamelin  v.  Bruck,  9  Q.  B.  306  :  58  E.  0.  L.  E. ;  Steele's  Lessee  v.  Spencer, 
1  Peters  (U.  S.)  R.  552. 

3  Master  t.  Miller,  4  T.  R.  330 ;  S.  C.  1  Smith,  L.  C.  686. 

<  See  Tarleton  v.  Shingler,  7  C.  B.  813 :  62  E.  C.  L.  R.  ;  4  Scott,  N.  R.  73?, 
n.  (29). 
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sideration.^  By  a  yet  more  recent  decision,  the  same  doctrine 
was  extended  to  the  case  of  bought  and  sold  notes ;  and  it  was 
held,  that  a  vendor,  who,  after  the  bought  and  sold  notes  had 
been  exchanged,  prevailed  on  a  broker,  without  the  consent  of 
the  vendee,  to  add  a  term  to  the  bought  note,  for  his  (the  vendor's) 
benefit,  thereby  lost  all  title  to  recover  against  the  vendee.^  And 
the  Court  of  Exchequer  have  since  held  that  the  same  principle 
applies  to  a  guarantee,  and  that  it  is  a  good  ground  of  defence, 
that  the  instrument  has,  whilst  in  the  plaintiff's  hands,  received  a 
material  alteration'  from  some  person  to  the  defendant  unknown, 
and  without  his  knowledge  or  consent.^ 

_  *So,  the  insertion  of  material  "words  in  the  margin  of  a 
charter-party  by  the  broker,  but  without  the  knowledge 
of  the  owner,  has,  in  a  recent  case,'  been  held  to  vitiate  it.  "  It  is, 
no  doubt,"  observed  Martin,  B.,  delivering  the  judgment,  "ap- 
parently a  hardship  that,  where  what  was  the  original  charter 
party,  is  peifectly  clear  and  indisputable,  and,  where  the  alteration 
or  addition  was  made  without  any  fraudulent  intention,  and  by  a 
person  not  a  party  to  the  contract,  a  perfectly  innocent  man 
should  thereby  be  deprived  of  a  beneficial  contract ;  but,  on  the 
other  hand,  it  must  be  borne  in  mind,  that  to  permit  any  tamper- 
ing with  written  documents,  would  strike  at  the  root  of  all  pro- 
perty, and  that  it  is  of  the  most  essential  importance  to  the  public 
interest  that  no  alteration  whatever  should  be  made  in  written 
contracts,  but  that  they  should  continue  to  be  and  remain  in  ex- 
actly the  same  state  and  condition  as  when  sigDcd  and  executed, 
without  addition,  alteration,  rasure,  or  obliteration."^ 

"  Master  v.  Miller,  supra ;  Lord  Falmouth  v.  Roberts,  9  M.  &  W.  471 ; 
Judgm.,  Davidson  v.  Cooper,  11  M.  &  W.  800;  S.  C,  in  error,  13  M.  &  W. 
343  :  Mason  v.  Bradley,  11 M.  &  W.  590  ;  Parry  v.  Nicholson,  13  M.  &  W.  778  ; 
Gould  V.  Combs,  1  C.  B.  548  :  50  E.  C.  L.  R.  ;  Bradley  y.  Bardsley,  14  M.  & 
W.  373 ;  Crotty  T.  Hodges,  5  Scott,  N.  R.  321 ;  Bell  v.  Gardiner,  4  Scott,  N. 
R.  621 ;  Baker  v.  Jubber,  1  Id.  36.  See  Harrison  y.  Cotgreave,  4  C.  B.  562: 
56  E.  C.  L.  R. 

2  Powell  V.  Divitt,  15  East,  39  ;  MoUett  v.  Wackerbarth,  5  0.  B.  181 :  57  E. 
C.  L.  R. 

'  See  Sanderson  v.  Symonds,  1  B.  &  B.  426. 

"  Davidson  v.  Cooper,  11  M.  &  W.  778,  800 ;  S.  C.  18  M.  &  W.  343 ;  Parry 
V.  Nicholson,  13  M.  &  "W.  778 ;  Mason  v.  Bradley,  11  M.  &  W.  590 ;  Hem- 
ming V.  Trenery,  9  A.  &  E.  926-:  37  E.  C.  L.  R.  ;  Calvert  v.  Baker,  4  M.  & 
W.  407. 

6  Croockewit  v  Fletcher,  1  H.  &  N.  893. 

6  Judgm.  1  H.  &  N.  913-3,  recognising  Davidson  v.  Cooper,  SMpros.    As  to 
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We  may  add,  in  connection  witli  the  subject  here  touched 
upon,  that  inasmuch  as  a  deed  cannot  be  altered,  after  it  is  exe- 
cuted, without  fraud  or  wrong,  and  the  presumption  is  against 
fraud  or  wrong,  interlineations  or  erasures  apparent  on  the  face 
of  a  deed,  will  be  presumed  to  have  been  made  before  its  execu- 
tion ;  but,  as  a  testator  may  alter  his  will  after  execution  without 
fraud  or  wrong,  the  presumption  is,  that  an  alteration  appearing 
on  its  face,  was,  *in  the  absence  of  evidence  to  the  con-  |-^^  .  „, 
trary,  made  subsequent  to  its  execution.^ 

There  are,  however,  some  things,  for  which,  as  Lord  Coke 
observes,  no  reason  can  be  given  ■?  and  with  reference  to  which 
the  words  of  the  civil  law  hold  true — non  omnium  quse  d  majorihus 
constiiuta  sunt  ratio  reddi  potest  ;^  and,  therefore,  we  are  compelled 
to  admit,  that  in  the  legal  science,  qid  rationem  in  omnibus  qumrunt 
rationem  suhvertunt.^  It  is,  indeed,  sometimes  dangerous  to  stretch 
the  invention  to  find  out  legal  reasons  for  what  is  undoubted 
law :°  and  this  observation  applies  peculiarly  to  the  mbde  of  con- 
struing an  Act  of  Parliament,  in  order  to  ascertain  and  carry  out 
the  intention  of  the  Legislature :  in  so  doing,  the  judges  will  bend 
and  conform  their  legal  reason  to  the  words  of  the  Act,  and  will 
rather  construe  them  literally,  than  strain  their  meaning  beyond 
the  obvious  intention  of  Parliament.*  The  spirit  of  the  maxim 
prefixed  to  these  remarks,  here,  however,  manifestly  prevails ;  for, 
as  we  read  in  the  Digest,''  non  possunt  omnes  articuli  singillatim  aut 
legihus  aut  senatiis-consuUis  convprehendi :  sed  cum  in  aliqud  causa 
senteniia  eorum  inanifesta  est,  is,  qui  jurisdictioni  prseest,  ad  similia 
procedere  atque  ita  jus  dicere  debet.  Nam,  ut  ait  Pedius,  quotiens 
lege  aliquid  unuTn  vel  alterum  introductum  est,  bona  occasio  est, 
csetera,  quse  tendunt  ad  eandem  utilitatem,  vel  interpretatione,  vel 
eerie  jurisdictione  suppleri. 

the  effect  of  an  erasure  in  an  affidavit,  see  Re  Bingle,  15  C.  B.  449  :  80  E.  C.  L. 
R.     As  to  altering  a  record,  see  Suker  v.  Neale,  1  Excli.  468. 

'  Doe  d.  Tatum  v.  Catamore,  16  Q.  B.  745 :  71  E.  C.  L.  R.  ;  Doe  d.  Shall- 
cross  V.  Palmer.  Id.  747. 

2  Hix  V.  Gardiner,  2  Bulst.  196  ;  cited  arg.  Leuckhart  v.  Cooper,  3  Bing.  N. 
C.  104 :  32  E.  C.  L.  R. 

'  D.  1,  3,  20.  "  2  Rep.  75. 

■i  Per  Alderson,  B.,  Ellis  v.  Griffith,  16  M.  &  W.  110. 

5  T.  Raym.  355,  356  ;  per  Lord  Brougham,  C.  Leith  v.  Irvine,  1  My.  &  K.  289. 
As  to  the  mode  of  constraing  Acts  of  Parliament,  see  further,  post,  chap.  VIII. 

«  D.  1,  3,  12  and  13. 
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P^^  p.  „  *FurtlieT,  althoiigli  it  is  laid  down  that  the  law  is  the 
perfection  of  rpason,  and  tha't  it  always  intends  to  conform 
thereto,  and  that  what  is  not  reason  is  not  law,  yet  this  must  not 
be  understood  to  mean,  that  the  particular  reason  of  every  rule 
in  the  law  can  at  the  present  day  be  always  precisely  assigned : 
it  is  sufficient  if  there  be  nothing  in  it  flatly  contradictory  to 
reason,  and  then  the  law  will  presume  that  the  rule  in  question  is 
well  founded,^  inulta  in  jure  communi,  as  Lord  Co'ke  observes, 
contra  rationem  disputandi  pro  communi  utilitate  introducta  sunf — 
many  things  have  been  introduced  into  the  common  law,  ■\\'ith  a 
view  to  the  public  good,  which  are  inconsistent  with  sound 
reason.  Quod  verb  contra  rationem  juris  recepitum  est,  non  est  pro- 
ducendumj  ad  consequentias? 

The  maxim  cited  from  Lord  Coke,  is,  indeed,  peculiarly  appli- 
cable when  the  reasonableness  of  an  alleged  custom  has  to  be 
considered :  in  such  a  case,  it  does  not  follow,  from  there  being 
at  this  timS  no  apparent  reason  for  such  custom,  that  there  never 
was.^  If,  however,  it  be  in  tendency  contrary  to  the  public  good, 
or  injurious  or  prejudicial  to  the  many,  and  beneficial  only  to 
some  particular  person,  such  custom  is  and  must  be  repiignant  to 
the  law  of  reason,  for  it  could  not  have  had  a  reasonable  com- 
mencement.^  We  shall  hereafter  have  occasion  to  refer  at  greater 
length  to  this  subject,  and  may,  therefore,  conclude  thege  remarks 
p.j^^_^-.  with  calling  to  mind  the  well-known*  saying:  lex  plus 
laudatur  quando  ratione  probatur^ — then  is  the  law  most 
worthy  of  approval,  when  it  is  consonant  to  reason ;  and  with  Lord 
Coke  we  may  hold  it  to  be  generally  true,  "  that  the  law  is  un- 
known to  him  that  knoweth  not  the  reason  thereof,  and  that  the 
known  certainty  of  the  law  is  the  safety  of  all."' 

11  Bla.  Com.,  31st  ed.,  70. 

'  Co.  Litt.  70  b.  MuUa  autemjure  dmli  contra  rationem  disputandipro  utili- 
tate communi  recepia  esse  innumerabilihus  rebus  probari potest :  D.  9,  3,  51,  §  3. 

'  D.  1,  3,  14. 

■•  Arg.  Tyson  v.  Smith,  in  error,  9  A.  &  E.  406,  416  :  36  E.  C.  L.  R. 

5  Judgm.  9  A.  &  E.  431,  432 :  36  E.  C.  L.  R.  See  further  as  to  the  reasonable- 
ness and  validity  of  a  custom.  Broom's  Com.  14 ;  Rogers  v.  Taylor,  1  H.  &  N, 
706  ;  Carlyon  v.  Lovering,  Id.  784. 

6 1  Inst.  Epil.,  cited  per  Lord  Kenyon,  C.  J.,  Porter  v.  Bradley,  3  T.  R.  146; 
and  Dalmer  v.  Barnard,  7  Id.  352  ;  arg.  Doe  d.  Cadogan  v.  Ewart  7  A.  &  E. 
657:  34  E.  C.  L.  R. 

7  1  Inst.  Epil.  "  Certainty  is  the  mother  of  repose,  and  therefore  the  common 
law  aims  at  certainty  ;"  per  Lord  Hardwickc,  C,  1  Dick.  345. 
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Cessante  Eatione  Legis  cessat  ipsa  Lex. 

(Co.  Litt.  70  b.) 

Reason  is  the  soul  of  the  law,  and  when  tlie  reason  of  any  particular  law  ceases,  so 

does  the  law  itself. ' 

For  instance,  a  Member  of  Parliament  is  privileged  from  arrest 
during  the  session,  in  order  that  he  may  discharge  his  public 
duties,  and  the  trust  reposed  in  him ;  but  the  reason  of  this 
privilege  ceases  at  a  certain  timfe  after  the  termination  of  the 
parliamentary  session,  because  the  public  has  then  no  longer  an 
immediate  interest  in  the  personal  freedom  of  the  individuals 
composing  the  representative  body,  and  cessante  causa  cessat 
effectus? 

Again,  where  trees  are  excepted  out  of  a  demise,  the  soil  itself 
is  not  excepted,  but  sufficient  nutriment  out  of  the  land  is  re- 
served to  sustain  the  vegetative  life  of  the  trees,  for,  without  that 
the  trees  which  are  excepted  cannot  subsist;  but  if,  in  such  a 
case,  the  lessor  fells  the  trees,  or  by  the  lessee's  license  grubs 
them  up,  then,  ^according  to  the  above  rule,  the  lessee  ^^^ 
shall  have  the  soil.'     The  same  principle  applies  where  a  ^ 

right  exists  of  common  pur  cause  de  vicinage :  a  right  depending 
upon  a  general  custom  and  usage,  which  appears  to  have  origi- 
nated, not  in  any  actual  contract,  but  in  a  tacit  aquiescence  of  all 
parties  for  their  mutual  benefit.  This  right  does  not,  indeed, 
enable  its  possessor  to  put  his  cattle  at  once  on  the  neighbouring 
waste,  but  only  on  the  waste  which  is  in  the  manor  where  his 
own  lands  are  situated ;  and  it  seems  that  the  right  of  common  of 
vicinage  should  merely  be  considered  as  an  excuse  for  the  trespass 
caused  by  the  straying  of  the  cattle,  which  excuse  the  law  allows 
by  reason  of  the  ancient  usage,  and  in  order  to  avoid  the  multi- 
plicity of  suits  which  might  arise  where  there  is  no  separation  or 
inclosure  of  adjacent  commons.*  But  the  parties  possessing  the 
respective  rights  of  common  may,  if  they  so  please,  inclose  against 
each  other,  and,  after  having  done  so,  the  right  of  common  pur 
cause  de  vicinage  can  no  longer  be  pleaded  as  an  excuse  to  an 

'  7  Eep.  69  ;  per  Willes,  C.  J.,  Davis  v.  Powell,  Willes,  46,  cited  arg.  8  C.  B. 
786 :  65  E.  C.  L.  K. 

2  See  arg.  Cas.  temp.  Hardw.  33  ;  Gowdy  v.  Duncombe,  1  Excb.  430. 

^Liford's  case,  11  Rep.  49,  cited  Hewitt  y.  Isham,  7  Exch.  79,  a,iiA  post,  chap. 
VI.  s.  3. 

*  Jones  V.  Robin,  10  Q.  B.  581,  630 :  59  E.  C.  L.  R.  See  also,  Clarke  v. 
Tinker,  Id.  604 ;  Prichard  v.  Powell,  Id.  589. 
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action  of  trespass  if  the  cattle  stmy,  for  cessante  raiione  legis  cessat 
lex} 

A  further  illustration  may  be  taken  from  the  law  of  prin- 
cipal and  agent,  in  which  it  is  an  established  rule,^  that  where  a 
contract  not  under  seal  for  the  sale  of  goods  is  made  by  an  agent 
in  his  own  name  for  an  undisclosed  principal,  and  on  which  there- 
fore either  the  agent  or  the  principal  may  sue,  the  defendant  as 
P^^„„-,  against  the  latter  is  *entitled  to  be  placed  in  the  same 
-'  situation  at  the  time  of  the  disclosure  of  the  real  principal, 
as  if  the  agent  dealing  in  his  own  name  had  been  in  reality  the 
principal :  and  this  rule  is  to  prevent  the  hardship  under  which  a 
purchaser  would  labor,  if,  after  having  been  induced  by  peculiar 
considerations, — such,  for  instance,  as  the  consciousness  of  pos- 
sessing a  set-off, — to  deal  with  one  man,  he  could  be  turned  over 
and  made  liable  to  another,  to  whom  those  considerations  would 
not  apply,  and  with  whom  he  would  not  willingly  have  contracted. 
"Where,  however,  the  party  contracting  either-  knew,  had  the 
means  of  knowing,  or  must,  from  the  circumstances  of  the  case, 
be  presumed  to  have  known,  that  he  was  dealing  not  with  a 
principal  but  with  an  agent,  the  reason  of  above  rule  ceases,  and 
there  the  right  of  set-off"  cannot  be  maintained.^ 

The  law,  proceeding  on  principles  of  public  policy,  has  wisely 
said,  that,  where  a  case  amounts  to  felony,  the  party  injured  shall 
not  recover  against  the  felon  in  a  civil  action  ;  and  this  rule  has 
been  laid  down  and  acted  upon  in  order  to  secure  the  punish- 
ment of  offenders ;  after  the  trial,  however,  and  after. the  prisoner 
has  been  either  acquitted  or  convicted,  the  case  no  longer  falls 
within  the  reason  on  which  the  rule  is  founded,  and  then  an 
action  for  the  civil  injury  resulting  from  the  wrongful  act  is 
maintainable.^  The  rule  above  stated  applies  however  only 
where  the  act  done  amounts  to  felony.' 

'  4  Rep.  38  ;  Co.  Litt.  133  a.  ;  Fincli  Law,  8  ;  per  Powell,  J.,  Broomfield  v. 
Cirber,  11  Mod.  73 ;  GuUett  y.  Lopes,  13  East,  348 ;  Judgm.  Wells  v.  Peavcey, 
1  Bing.  N.  C.  556-566  ;  8  E.  C.  L.  E.  ;  Heatli  v.  Elliott,  4  Bing.  N.  C.  388 ; 
13  E.  C.  L.  R. 

2  Sims  V.  Bond,  5  B.  &  Ad.  303  :  37  E.  C.  L.  R. 

'  Broom's  Com.  547,  where  tlie  cases  are  collected. 

■*  Stone  T.  Marsh,  6  B.  &  C.  557,  564 :  13  E.  C.  L.  R.  ;  per  Buller,  J.,  4  T.  E. 
333.  See  White  v.  Spettigue,  13  M.  &  W.  608  ;  Lee  v.  Bayes,  18  C.  B.  599 ; 
86  E.  C.  L.  R.  See  other  instances  of  the  application  of  this  maxim,  3  Bla. 
Com.,  31st  ed.,  390  ;  per  Lord  Ellenborongh,  C.  J.,  Richards,  v.  Heather,  1  B. 
&  Aid.  33.  6  Broom's  Com.  101-3. 
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The  science  of  pleading,  also, •will  be  found  to  present  |-^.  _  ... 
*many  apt  illustrations  of  the  axiom  under  consideration ; 
tx.  gr.,  the  general  rule  respecting  the  allegation  of  title  in  pleading 
is,  that  it  is  not  necessary  to  allege  title  more  precisely  than  is  suffi- 
cient to  show  a  liability  in  the  party  charged,  or  to  defeat  his 
present  claim  ;  and  except  so  far  as  these  objects  may  require,  a 
party  is  not  compellable  to  shew  the  precise  estate  which  his  ad- 
versary holds,  even  in  a  case  where,  if  the  same  person  were 
pleading  his  own  title,  such  precise  allegation  would  be  neces- 
sary ;  and  the  reason  of  this  dift'erence  is,'  that  a  party  must  be 
presumed  to  be  ignorant  of  his  adversary's  title,  though  he  is 
bound  to  know  his  own.* 


De  no^t  appabextibus  et  non  bxistentibus  eadem  est  Ratio. 

(5  Eep.  6.) 

Wliere  tlie  Court  cannot  take  judicial  notice  of  a  fact,  it  is  the  same  as  if  the  fact 

Jiad  not  existed.^ 

The  above  "  old  and  well-established  maxim  in  legal  proceed- 
ings," which  "  is  founded  on  principles  of  justice  as  well  as  of 
law,"^  applies  where  reliance  is  placed  by  a  party  on  deeds  or 
writings  which  are  not  produced  in  Court,  and  the  loss  of  which 
cannot  be  accounted  for  or  supplied  in  the  manner  which  the  law 
has  prescribed,  in  which  case  they  are  to  be  treated  precisely  as 
if  non-existent.^  So,  on  error  brought  for  error  in  law,  the  Court 
will  not  *look  out  of  the  record ;'  and,  on  a  special  verdict  ^ 
they  will  neither  assume  a  fact  not  stated  therein,  nor  draw  -" 

inferences  of  facts  necessary  for  the  determination  of  the  case 
from  other  statements  contained  therein.* 

Nor  could  a  special  case,  prior  to  the  C.  L.  Proc.  Act,  1854,^ 
have  been  reviewed  in  error,  not  being  entered  on  the  record.^ 

'  See  the  judgment,  Heais  v.  Livingston,  11  M.  &  W.  900. 

2  See  per  Buller,  J.,  B.  v.  Bishop  of  Chester,  1  T.  R.  404,  "  That  which  does 
not  appear  will  not  be  presumed  to  exist,"  arg.  5  C.  B.  53  :  57  E.  C.  L.  E. 

8  See  13  Howard  (U.  S.)  R.  353. 

"  Bell's  Diet,  of  Scotch  Law,  387. 

6  Steph.  Plead.,  5th  ed.,  138,  139. 

6  Tancred  t.  Christy,  13  M.  &  W.  816 ;  Caudry's  case,  5  Rep.  5 ;  ante,  p. 
100  (ra).  ' 

'S.  33.  8  1  ciiitt.  Arch.  Pr.,9thed.,433 
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In  reading  an  affidavit  also,  tlie  Court  will  look  solely  at  tte 
facts  deposed  to,  and  will  not  presume  the  existence  of  additional 
facts  or  circumstances  in  order  to  support  the  allegations  con- 
tained in  it.  To  the  above,  therefore,  and  similar  cases,  occur- 
ring not  only  in  civil,  but  also  in  criminal  proceedings,  the 
maxim  qimd  non  apparet  non  esfi- — that  which  does  not  appear 
must  be  taken  in  law  as  if  it  were  not^ — is  emphatically  appli- 
cable.^ 

As  a  further  illustration  of  the  rule,  suppose  that  a  verdict  is 
found  for  the  plaintiff  with  nominal  damages,  subject  to  the 
opinion  of  the  Court  on  a  special  case  to  be  drawn  up  by  the 
plaintiff;  if  he  refuses  to  prepare  it,  the  case  cannot,  according  to 
the  above  maxim,  be  set  down  for  argument,  nor  can  the  plaintiff 
be  compelled  to  complete  it ;  and  the  only  course  open  to  the 
defendant  is  to  apply  to  the  Court  to  set  aside  tho  verdict  and 
grant  a  new  trial." 

r*if;fii  *^^  ^^  action  by  two  commissioners  of  taxes' on  a  bond 
*■  -'  against  the  surety  of  a  tax-collector,  appointed  under  the 
provisions  of  the  stat.  43  Geo.  3,  c.  99,  it  appeared,  that  the  Act 
contained  a  proviso  that  no  such  bond  should  be  put  in  suit 
against  the  surety  for  any  deficiency,  other  than  what  should 
remain  unsatisfied  after  sale  of  the  lands,  tenements,  &c.,  of  such 
collector,  in  pursuance  of  the  powers  given  to  the  commissioners 
by  the  Act ;  it  further  appeared,  that,  at  the  time  when  the  said 
bond  was  put  in  suit,  the  obligor  had  lands,  &o.,  within  the  juris- 
diction of  the  plaintiffs,  but'  of  which  they  had  no  notice  or 
knowledge ;  it  was  held,  that  seizure  and  sale  of  lands  and  other 
property  of  the  collector,  of  the  existence  of  which  the  commis- 
sioners had  ho  notice  or  knowledge,  was  not  a  condition  prece- 
dent to  their  right  to  proceed  against  the  surety ;  this  conclusion 
resulting,  as  was  observed,  from  the  plain  and  sound  principle 
contained  in  the  above  maxim.^ 

1  3  Inst.  479  ;  Jenk.  Cent.  207.  '  Vaugh.  R.  169. 

3  The  matter  of  an  indictment  ouglit  to  be  full,  express,  and  certain,  and  to 
import  all  the  truth  which  is  necessary  by  law  ;  4  Rep.  44,  47. 

i  Medley  v.  Smith,  6  Moore,  53  :  17  E.  C.  L.  R.  ;  Cottam  v.  Partridge,  3  Scott, 
N.  R.  174. 

6  Gwynne  v.  Bumell,  6  Ring.  N.  C.  453 :  37  E.  C.  L.  R.  ;  S.  C.  1  Scott,  N. 
B.  711 ;  'i  01.  &  Pin.  573. 

•  Per  Vaughan,  J.,  6  Ring.  N.  C.  539  :  37  E.  C.  L.  R. ;  S.  C.  1  Scott,  N.  R. 
798.     See  arg.  Mather  v.  Thomas,  10  Ring.  47  :  25  E.  C.  L.  R. 
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So,  where  a  notice  of  dishonour  of  a  bill  of  exchange  described 
the  bill  generally  as  "  Your  draft  on  A.  B.,"  the  Court  held,  on 
motion  for  a  nonsuit,  that,  if  there  were  other  bills  or  drafts  to 
which  the  notice  could  refer,  it  was  for  the  defendant  to  show 
such  to  be  the  fact ;  and  as  he  had  not  done  so,  that  the  above 
maxim  must  be  held  to  apply ;  for,  inasmuch  as  it  did  not  appear 
that  there  were  other  bills  or  notes,  the  Court  could  not  presume 
that  there  were  any.^ 

Again,  the  increase  per  alluvionem  is  described  to  be  |-^.  _„, 
*when  the  sea,  by  casting  up  sand  and  earth  by  degrees, 
increases  the  land,  and  shuts  itself  within  its  previous  limits^ 
In  general,  the  land  thus  gained  belongs  to  the  Crown,  as  having 
been  a  part  of  the  very  fundus  maris ;  but  if  such  alluvion  be 
formed  so  imperceptibly  and  insensibly,  that  it  cannot  by  any 
means  be  ascertained  that  the  sea  ever  was  there — idem  est  non 
esse  et  non  apparere,  and  the  land  thus  formed  belongs  as  a  per- 
quisite to  the  owner  of  the  land  adjacent.' 

Lastly,  it  has  been  suggested^  that  "there  is  a  distinction  be- 
tween process  of  superior  and  inferior  Courts;  in  the  former 
omnia  prsesumuntur  ritl  esse  acta  f  in  the  latter  the  rule  de  non 
apparentibus  et  non  existentihus  eadem  est  ratio  applies." 


NOJf    POTEST    ADDUCI    EXCEPTIO    EJTJSDEM    EeI    CUJUS    PETITUR 

DiSSOLUTIO. 
(Bac  Max.  reg.  2.) 

A  matter,  the  validity  of  which  is  at  issue  in  legal  proceedings,  cannot  be  set  up  as 

a  bar  thereto. 

The  above  maxim,  which  is  in  strict  accordance  with  logical 
reasoning,  may  be  thus  more  generally  expressed — where  the 
legality  of  some   proceeding  is  the   subject-matter  in   dispute 

'  Shelton  V.  Braithwaite,  7  M.  &  W.  436 ;  Broraage  v.  Vaughan,  9  Q.  B.  608  : 
58  E.  0.  L.  R.  ;  Mellersh  v.  Rippen,  7  Exch.  578. 

2  See  Qiflbrd  v.  Lord  Yarborougli,  5  Bing.  163  :  15  E.  C.  L.  R. 

'  Hale,  De  Jure  Maris,  pt.  1,  c.  4,  p.  14 ;  R.  v.  Lord  Yarborough,  3  B.  &  C. 
96,  106 :  10  E.  C.  L.  R.  ;  S.  C.  1  Dowl.  N.  S.  178.  This  right  has  also  been 
referred  to  the  principle,  de  minimis  non  curat  lex.  See  2  Bla. 'Com.,  21st  ed., 
263  ;  arg.  3  B.  &  C.  99 :  10  E.  C.  L.  R. 

*  Arg.  Kinning  v.  Buchanan,  8  C.  B.  386  :  65  E.  C.  L.  R.  ;  ante,  pp.  94,  95. 

5  Post,  chap.  X. 
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between  two  parties,  lie  who  maintains  its  legality,  and  seeks  to 
take  advantage  of  it,  cannot  rely  upon  tke  proceeding  itself  as 
i-^^„„  a  bar  to  the  adverse  party;  *for  otherwise  the  person 
aggrieved  would  be  clearly  without  redress.  "It  were 
impertinent  and  contrary  in  itself,"  says  Lord  Bacon,  "for  the 
law  to  allow  of  a  plea  in  bar  of  such  matter  as  is  to  be  defeated 
by  the  same  suit,  for  it  is  included ;  and  otherwise  a  man  could 
never  arrive  at  the  end  and  effect  of  his  suit."^ 

A  few  instances  will  be  sufficient  to  show  the  application  of 
this  rule.  Thus,  if  a  man  be  attainted  and  executed,  and  the 
heir  bring  error  upon  the  attainder,  it  would  be  bad  to  plead 
corruption  of  blood  by  the  same  attainder ;  for  otherwise  the  heir 
would  be  without  remedy  ever  to  reverse  the  attainder.^  In  like 
manner,  although  a  person  attainted  cannot  be  permitted  to  sue 
for  any  civil  right  in  a  Court  of  law,  yet  he  may  take  proceedings, 
and  will  be  heard  for  the -purpose  of  reversing  his  attainder.^ 
And  if  a  writ  of  error  be  brought  to  reverse  a  judgment  of  out- 
lawry obtained  by  A.  "against  B.,  such  outlawry  cannot  be  pleaded 
by  A.,  becaiise  this  is  the  subject-matter  of  the  proceedings  in 
error,  and  the  reversal  of  the  judgment  will  put  an  end  to  the 
outlawry.^ 

On  the  same  principle,  in  a  Court  of  equity,  although  a  party 
in  contempt  is  not  generally  entitled  to  take  any  proceeding  in 
the  cause,  he  will  nevertheless  be  heard  if  his  object  be  to  get 
rid  of  the  order  or  other  proceeding  which  placed  him  in  con- 
p.^^  j,„  tempt,  and  he  is  also  entitled  to  *be  heard  for  the  purpose 
of  resisting  or  setting  aside  for  irregularity  any  proceed- 
ings subsequent  to  his  contempt.*  It  was  likewise  recently  ob- 
served, that,  where  a  man  does  not  appear  on  a  vicious  proceeding, 

'  Bac.  Max.  reg.  3.     Pusey  v.  Desbouvrie,  3  P.  Wms.  317. 

2  Bac.  Max.  reg.  2.  See  4  Bla.  Com.,  21st  ed.,  392  ;  Loukes  v.  Holbeach,  4 
Bing.  430,  428  :  13  E.  C.  L.  R.  ;  cited  and  commented  on,  Byrne  v.  Manning,  2 
Dowl.  N.  8.  403. 

3  See  1  Taunt.  84,  93. 

■•  Jenk.  C.  106  ;  Finch,  Law,  46  ;  Matthews  v.  Gibson,  8  East,  527  ;  Craig  v. 
Levy,  1  Exch..  570.  Reversal  of  outlawry  by  writ  of  error  is,  however,  seldom 
adopted  in  practice,  as  the  Court  will  grant  relief  on  motion,  or  a  judge  at 
chambers  on  supimons.  See  2  Chitt.  Arch.  Pr.,  9th  ed.,  1235  ;  Aland  v.  Mason, 
2  Lord  Raym.  1433. 

'  Per  Lord  Cottenham,  C,  Chuck  v.  Cremer,  1  Coop.  205 ;  King  v.  Bryant, 
8  My.  &  Cr.  191.     See  1  Daniell  Ch.  Pr.,  3d.  ed,  854  et  seq. 
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he  is  not  to  be  held,  to  have  waived  that  very  objection  which  is 
a  legitimate  cause  of  his  non-appearance.^ 

"Where  the  judge  of  an  inferior  Court  had  illegally  compelled 
a  plaintiff  who  appeared  to  be  nonsuited,  and,  upon  a  bill  of 
exceptions  being  broiight,  the  nonsuit  was  entered  on  the  record, 
the  defendant  was  not  allowed  to  contend  that  the  entry  on  record 
precluded  the  plaintiff  from  showing  that  he  had  refused  to  con- 
sent to  the  nonsuit,  for  that  would  have  been  setting  up  as  a 
defence  the  thing  itself  which  was  the  subject  of  complaint, — a 
course  prohibited  by  the  above  maxim.^  So,  where  a  writ  of 
error  is  brought,  the  judgment  or  opinion  of  the  Court  below 
cannot,  with  propriety,  be  cited  as  an  authority  on  the  argument, 
because  such  judgment  and  opinion  are  then  under  review.^ 

The  same  reasoning  seems  also  to  apply,  when  the  matter  of 
the  plea  is  not  to  be  avoided  in  the  same  but  in  a  different  suit : 
and,  therefore,  if  a  writ  of  error  be  brought  to  reverse  an  outlawry 
in  any  action,  outlawry  in  another  action  shall  not  bar  the  plain- 
tiff" in  error ;  for  otherwise,  if  the  outlawry  was  erroneous,  it  could 
never  be  reversed  ;*  the  general  rule,  however,  being  *that  |-„ 
an  outlaw  cannot  enforce  any  proceeding  for  his  own 
benefit.' 


Allegan's  contbaeia  nox  est  audiendus. 

(Jenk.  Cent.  16.) 
He  is  not  to  he  Tieard  who  alleges  tilings  eontradkiory  to  each  other. 

The  above,  which  is  obviously  an  elementary  rule  of  logic, 
and  is  not  unfrequently  applied  in  our  Courts  of  justice,  will 
receive  occasional  illustration  in  the  course  of  this  work.  As  it 
would,  however,  be  tedious  to  collect,  in  this  place,  the  various 
instances  of  its  application  which  will  hereafter,  in  connection 

'  Per  Knight  Bruce,  V.  C,  15  L.  J.  (Bankruptcy)  7. 

2  Strother  v.  Hutchinson,  4  Bing.  N.  C.  83,  90 :  33  E.  C.  L.  R.  ;  cited  arg. 
Penney  v.  Slade,  5  Bing.  N.  C.  327 :  85  E.  C.  L.  R.  ;  commented  on  and  dis- 
tinguished in  Corsar  v.  Reed,  17  Q.  B.  540 :  79  E.  C.  L.  R. 

'  See  per  Alexander,  C.  B.,  R.  v.  Westwood,  7  Bing.  83:  20  E.  C.  L.  R. 
See  also,  in  further  illustration  of  the  above  maxim.  Masters  v.  Lewis,  1  Lord 
Raym.  57. 

"  Jenk.  Cent.  37  ;  Gilb.  For.  Rom.  54.     See  Bac.  Max.  reg.  2. 

'  Per  Parke,  B.,  Reg.  v.  Lowe,  8  Exch.  698.  See  Re  Pyne,  5  C.  B.  407  : 
57  E.  C.  L.  R.  ;  Davis  v.  Trevanion,  2  D.  &  L.  743  ;  Walker  v.  Thelluson,  1 
Dowl.  N.  8.  578. 
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witli  different  subjects  of  inquiry,  present  themselves  to  the 
reader/  we  shall  for  the  present  merely  observe  that  it  expresses, 
in  technical  language,  the  trite  saying  of  Lord  Kenyon,  that  a 
man  shall  not  be  permitted  to  "  blow  hot  and  cold"  with  reference 
to  the  same  transaction,  or  insist,  at  different  times,  on  the  truth 
of  each  of  two  conflicting  allegations,  according  to  the  promptings 
of  his  private  interest.^ 

For  instance,  where  a  party  accepts  costs  under  a  judge's  order 
which,  but  for  such  order  would  not  at  that  time  be  payable,  he 
cannot  afterwards  object  that  the  *order  was  made  with- 
^  -^  out  jurisdiction.^  And  if  A.  agrees  with  B.  to  pay  him 
so  much  per  ton  for  manufacturing  and  selling  a  substance  in- 
vented and  patented  by  B.,  it  is  not  competent  to  A.,  having 
used  the  invention  by  B.'s  permission,  to  plead  in  answer  to  an 
action  for  monies  due  in  respect  of  such  use  that  the  patent  was 
void  and  the  license  given  superfluous.^ 

A.,  a  bankrupt,  presented  a  petition  to  the  Commissioners  for 
protection  from  process,  under  the  5  &  6  Vict.  c.  116,  s.  1,  and 
was  successfully  opposed  by  B.,  on  the  ground  that  the  bankrupt 
was  a  trader,  within  the  meaning  of  the' statutes  relating  to  bank- 
ruptcy. A.  subsequently  caused  a  fiat  to  be  issued  against  him- 
self, on  his  own  petition  under  the  7  &  8  Vict.  c.  96,  s.  41;  and  on 
this  occasion  B.  presented  a  petition  that  the  fiat  might  be 
annulled,  on  the  ground  that  A.  was  not  a  trader.  The  Court, 
however,  held  that  under  the  circumstances,  the  above  maxim 
was  applicable,  the  petitioner  urging,  as  a  reason  for  annulling 
the  fiat,  the  contrary  of  that  which,  in  another  Court,  he  had  suc- 
cessfully urged  to  obtain  an  advantage ;  and  the  petition  was  con- 
sequently dismissed  with  costs.' 

'  See  particularly  Pickard  v.  Scars,  6  A.  &  E.  469  :  33  E.  C.  L.  E.  :  and  other 
cases  bearing  upon  the  doctrine  of  estoppel  in  pais  which  are  collected  under  the 
maxim,  Nullus  commodum  capere  potest  de  injuria  sua  propria,  post,  chap.  V. 

2  See  Wood  v.  Dwarris,  11  Exch.  493 ;  Andrews  v.  Elliott,  5  E.  &  B.  502 : 
85  E.  C.  L.  R.  ;  Tyerman  v..  Smith,  6  E.  &  B.  719  :  88  E.  C.  L.  R.  ;  Morgan 
V.  Couohman,  14  C.  B.  100 :  78  E.  C.  L.  R.  ;  Humhlestone  v.  Welham,  5  C.  B. 
195 :  57  B.  C.  L.  R.  ;  "Williams  v.  Thomas,  4  Exch.  479 ;  Taylor  v.  Best,  14 
C.  B.  487 :  78  E.  C.  L.  R.  ;"  Reg.  v.  Evans,  3  E.  &  B.  363 :  77  E.  C.  L.  E. 

3  Tinkler  v.  Hilder,  4  Exch.  187. 

"  Lawes  v.  Purser,  6  E.  &  B.  930  :  88  E.  C.  L.  R.  See  Harrup  v.  Bayley,  6 
E.  &  B.  318:  88  B.  C.  L.  R.  ;  cited  under  the  maxim  volenti  nonfit  injuria, 
post,  chap.  V. 

5  Ex  parte  Mitchell,  De  G.  Bankruptcy  Cas.  257. 
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On  the  same  principle,  tlie  assignees  of  a  bankrupt  having  once 
affirmed  the  acts  of  a  person  who  has  wrongfully  sold  th6  bank- 
rupt's property,  cannot  afterwards  treat  him  as  a  wrong-doer,  and 
maintain  trover  for  the  goods.^  In  such  a  case,  it  is  open  to  the 
assignees  either  to  affirm  or  disaffirm  the  acts  of  the  bankrupt  or 
of  the  third  party :  but  if  they  do  affirm,  they  must  act  consisl- 
ently*  throughout :  they  cannot,  as  has  been  already  said,  ^^^  „„, 
"blow  hot  and  cold."2  '-        -' 

Again,  "  where  a  person  is  charged  as  a  member  of  a,  partner- 
ship, not  because  he  is  a  member,  but  because  he  has  represented 
himself  as  such,  the  law  proceeds  on  the  principle,  that  if  a  person 
so  conduct  himself  as  to  lead  another  to  imagine  that  he  fills  a 
particular  situation,  it  would  be  unjust  to  enable  him  to  turn 
round  and  say  that  he  did  not  fill  that  situation.  If,  therefore,  he 
appears  to  the  world — or  as  the  common  and  more  correct  ex- 
pression is,  if  he  appears  to  the  party  who  is  seeking  to  charge 
him — to  be  a  partner,  and  has  represented  himself  as  such,  he  is 
not  allowed  afterwards  to  say  that  that  representation  was  in- 
correct, and  that  he  was  not  a  partner."' 

So,  where  rent  accruing  due  subsequently  to  the  expiration  of 
a  notice  to  quit,  is  paid  by  the  tenant  and  accepted  by  the  land- 
lord, that  is  an  act  of  the  parties  which  evidences  an  intention 
that  the  tenancy  should  be  considered  as  still  subsisting.  So,  if 
there  be  a  distress,  the  distrainer  afi&rms  by  a  solemn  act  that  a 
tenancy  subsists ;  and  it  is  not  competent  to  him  afterwards  to 
deny  it.* 

In  like  manner,  the  maxim  under  consideration  applies,  in 
many  cases,  to  prevent  the  assertion  of  titles  inconsistent  with 
each  other,  and  which  cannot  contemporaneously  take  effect.' 
And  it  is  laid  down  that  "a  person  who  has  a  power  of  appoint- 
ment, if  he  chooses  to  create  *an  estate  or  a  charge  tipon 
his  estate,  by  a  voluntary  act,  cannot  afterwards  use  the 
power  for  the  purpose  of  defeating  that  voluntary  act ;"  and  if  a 
bond  be  given  to  the  Crown  under  the  stat.  33  Hen.  8,  c.  39, 

'  Brewer  v.  Sparrow,  7  B.  &  C.  310  :  14  E.  C.  L.  E.  See  Valpy  v.  Sanders, 
5  C.  B.  886  :  57  E.  C.  L.  R. 

2  Smith  V.  Hodson,  4  T.  R.  211,  217. 

3  Per  Rolfe,  B.,  Ness  v.  Angas,  3  Exch.  813. 

*  Per  Maule,  J.,  Blytla  v.  Dennett,  13  0.  B.  181 :  76  E.  0.  L.  R.  ;  and  see  per 
Lord  Brougliam,  C.  Clayton  v.  A.-G.  1  Coop.  (Rep.  temp.  Cottenham,)  124. 
^  1  Swanst.  437,  note. 
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binding  all  lands  ov^r  wliicli  he  lias  at  the  time  of  executing  the 
bond  a  disposing  power,  the  giving  such  bond«is  to  be  deemed  a 
voluntary  act  on  the  part  of  the  obligor,  so  that  he  cannot,  by 
afterwards  exercising  the  power,  defeat  the  right  of  the  Crown.* 

The  maxim  applies  also  in  cases  of  estoppel,^  and  whenever  the 
equitable  doctrine  of  election  is  called  into  requisition,  to  prevent 
a  person  from  repudiating  the  onerous,  whilst  he  accepts  the 
beneficial  conditions  attaching  to  the  subject-matter  of  the  legacy 
or  devise.^  So,  where  a  witness  in  a  Court  of  Justice  makes  con- 
tradictory statements  relative  to  the  same  transaction,  the  rule 
applicable  in  determining  the  degree  of  credibility  to  which  he 
may  be  entitled  obviously  is,  allegans  contraria  non  est  dudiendids. 


OmN"E   MAJUS   CONTINET   IN"   SE   MINUS. 
(5  Bep.  115.) 

Tl>^  greater  contains  tlie  less.'^ 

On  this  principle,  if  a  man  tender  more  than  he  ought  to  pay, 
it  is  good ;  and  the  other  party  ought  to  accept  so  *much 
'-  -^  of  the  sum  tendered  as  is  due  to  him.°  But  a  tender  by 
a  debtor  of  a  bank-note  of  a  larger  amount  than  the  sum  due,  and 
out  of  which  he  requires  change,  is  not  a  good  tender,  for  the 
creditor  may  be  unable  to  take  what  is  due  and  return  the  differ- 
ence :"  though  if  the  creditor  knows  the  amount  due  to  him,  and 
is  ofiered  a  larger  sum,  and,  without  any  objection  on  the  ground 
of  change,  makes  quite  a  collateral  objection,  that  will  be  a  good 

'  Eeg.  V.  Ellis,  4  Exch.  652,  661 ;  S.  C.  afarmed  in  error,  6  Exch.  921. 

2  Some  of  which,  are  considered,  post,  chap.  V.  For  instance,  the  owner  of 
land  cannot  treat  the  occupier  as  tenant  and  trespasser  at  one  and  the  same 
time.  See  also  in  further  illustration  of  the  above  maxim,  Doe  d.  Hudson  t. 
Leeds  and  Bradford  R.  C,  16  Q.  B.  796 :  71  E.  C.  L.  K. 

3  As  instances  of  this  doctrine,  see  Talbot  v.  Earl  of  Radnor,  3  My  &  K.  252 ; 
Messenger  v.  Andrews,  4  Russ.  478.  On  the  same  ground  rests  the  Scotch 
doctrine  of  "approbate  and  reprobate,"  as  to  which,  see  Eerr  t.  Waucliope,  1 
Bligh,  121. 

4  Finch,  Law,  21 ;  D.  50, 1%,  113, 110,  pr. 

5  3d  Resolution  in  Wade's  case,  5  Rep.  115;  cited  arg.  Rivers  v.  Grifaths,  5 

B.  &  Aid.  631 :  7  E.  C.  L.  R.:  and  recognized  Dean  v.  James,  4  B.  &  Aid.  546 ; 
24  E.  0.  L.  R. ;  Astley  v.  Reynold,  2  Stra.  916 ;  Wing.  Max.  p.  208. 

0  Betterbee  v.  Davis,  3  Camp.  70,  cited  4  B.  &  Ad.  548 :  24  E.  C.  L.  R. ;  Robin- 
son V.  Cook,  6  Taunt.  336 :  1  E.  C.  L.  R. ;  Blow  v.  Russell,  1  C.  &  P.  365 :  12  B. 

C.  L.  R. 
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tender.'  Where,  ho-wever,  a  party  has  separate  demands  for  un- 
equal sums  against  several  persons,  an  offer  of  one  sum  for  the 
debts  of  all,  not  distinguishing  the  claims  against  each,  is  not  a 
valid  tender,  and  will  not  support  a  plea  by  one  of  the  debtors, 
that  Ms  debt  was  tendered.^ 

The  above  maxim  admits,  moreover,  of  familiar  and  obvious 
illustration  in  the  power  which  tenant  in  fee  simple  possesses  over 
the  estate  held  in  fee ;  for  he  may  either  grant  to  another  the 
whole  of  such  estate,  or  charge  it  in  any  manner  he  thinks  fit,  or 
he  may  create  out  of  it  any  less  estate  or  interest ;  and  to  the 
estate  or  interest  thus  granted,  he  may  annex  such  conditions, 
provided  they  be  not  repugnant  to  the  rules  of  law,  as  he 
*pleases.^  In  like  manner,  a  man  having  a  power  may  do  ^^.  ,p., 
less  than  such  power  enables  him  to  do ;  he  may,  for  in- 
stance, lease  for  fourteen  years,  under  a  power  to  lease  for  twenty- 
one  years  ;*  or,  if  he  ha^e  a  license  or  authority  to  do  any  number 
of  acts  for  his  own  benefit,  he  may  do  some  of  them  and  need  not 
do  all.'  In  these  cases,  the  rule  of  the  civil  law  applies — N'on 
debit  cui  plus  licet  quod  minus  est  non  licere  f  or,  as  it  is  usually 
found  expressed  in  our  books,  cui  licet  quod  majus  non  debet  quod 
minus  est  non  licere' — he  who  has  authority  to  do  the  more  impor- 
tant act  shall  not  be  debarred  from  doing  that  of  less  importance  ; 
a  doctrine  founded  on  common  sense,  and  of  very  general  impor- 
tance and  application,  not  only  with  reference  to  the  law  of  real 
property,  but  to  that  likewise  of  principal  and  agent,  as  we  shall 
hereafter  see.     On  this  principle,  moreover,  if  there  be  a  custom 

>  Per  Abinger,  C.  B.,  Bevans  v.  Rees,  5  M.  &  W.  308 ;  Black  v.  Smith,  Peake, 
N.  P.  C.  88 ;  Saunders  v.  Graliam,  6ow,  R.  131 :  5  E.  C.  L.  R.  ;  Douglas  v. 
Patrick,  3  T.  R.  683.  See  Hardingliam  v.  Allen,  5  C.  B.  793 :  57  E.  C.  L.  R. 
Ex  parte  Banks,  3  De  G.  M.  &  G.  936. 

2  Strong  V.  Haryey,  8  Bing.  304 :  11 E.  C.  L.  R.  See  also  Douglas  v.  Patrick, 
supra.  Tender  of  part  of  an  entire  debt  is  a  bad  tender ;  Di.xon  v.  Clark,  5  C. 
B.  365 :  57  E.  C.  L.  R.  Searles  v.  Sadgrave,  5  E.  &  B.  639 :  85  E.  C.  L.  R. 
Nor  is  a  tender  qualified  or  clogged  with  a  condition  good,  Finch  v.  Miller, 
5  C.  B.  428 :  57  E.  C.  L.  R. ;  Bowen  y.  Owen,  11  Q.  B.  130 :  63  E.  C.  L.  R. 

3 1  Prest.  Abstr.  Tit.  816,  377. 

''  Isherwood  v.  Oldknow,  3  M.  &  S.  383.  See  an  instance  of  syllogistic  rea- 
soning founded  on  the  aboye  maxim,  Johnson  v.  Sutton,  in  error,  1  T.  R.  519. 

'^  Per  Lord  Ellenborough,  C.  J.,  Isherwood  v.  Oldknow,  8  M.  ^  8.  893. 

6  D.  50,  17,  31. 

T  4  Rep.  33 ;  also  majm  dignum  trahit  ad  se  minus  dignum;  Co.  Litt.  355  b ; 
3  Inst.  307;  Noy,  Max.,  9th  ed.,  p.  36;  Finch,  Law,  33. 
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■within  any  manor  tliat  copyhold  lands  may  granted  in  fee-simple, 
by  the  same  custom  they  are  grantable  to  one  and  the  heirs  of  his 
body  for  life,  for  years,  or  in  tail.'  So,  if  there  be  a  custom  that 
copyhold  lands  may  be  granted  for  life,  by  the  same  custom  they 
may  be  granted  durante,  viduitate,  but  not  i  converso,  because  an 
estate  during  widoT^hood  is  less  than  an  estate  for  life.^ 

The  doctrine  of  merger  may  also  be  specified  in  illustration  of 
r*i  fi«i  ^^  maxim  now  before  us,  for  "  whenever  a  *greater  estate, 
and  a  less  coincide  and  meet  in  one  and  the  same  person 
without  any  intermediate  estate,  the  less  is  immediately  annihil- 
ated ;  or  in  the  law  phrase  is  said  to  be  merged,  that  is,  sunk  or 
drowned,  in  the  greater."^ 

Lastly,  it  is  laid  down  as  generally  true,  that,  where  more  is 
done  than  ought  to  be  done,  that  portion  for  which  there  was 
authority  shall  stand,  and  the  act  shall  be  void  quoad  the  excess 
only,*  quando  plus  fit  quam  fieri  debet,  videtur  etiam  illud  fieri  quod 
faciendum  est  :^  as  in  the  instance  of  a  power  above  referred  to,  if 
a  man  do  more  than  he  is  authorised  to  do  under  the  power,  it 
shall  be  good  to  the  extent  of  his  power.  Thus,  if  he  have  power 
to  lease  for  ten  years,  and  he  lease  for  twenty  years,  the  lease  for 
the  twenty  years  shall  in  equity  be  good  for  ten  years  of  the 
twenty.^ 

So,  if  the  grantor  of  land  is  entitled'  to  certain  shares  only  of 
the  land  granted ;  and  if  the  grant  import  to  pass  more  shares 
than  the"  grantor  has,  it  will  nevertheless  pass  those  shares  of 
which  he  is  the  owner.''  Where  also  there  is  a  custom  that  a 
man  shall  not  devise  any  greater  estate  than  for  life,  a  devise  in 
fee  will  be  a  good  devise  for  life,  if  the  devisee  will  claim  it  as 
such.* 

'  4  Eep.  33 ;  Wing  Max.,  p.  206. 

2  Co.  Copyholder,  s.  33;  Noy,  Max.,  9tli  ed.,  35.  See  another  example,  9 
Eep.  48. 

»  3  Bla.  Com.  31st  ed.  177,  and  see  note  (33)  to  the  aboTe  passage. 

*  Noy,  Max.  9tli  ed.,  p.  35. 

6  5  Rep.  115. 

6  See  Bartlett  v.  Eendle,  8  M.  &  S.  99 ;  Doe  d.  Williams  v.  Matthews,  5  B.  & 
Ad.  398 :  37  B.  C.  L.  R. 

'  3  Prest.  Abstr.  Tit.  35. 

8  Gr.  &  Eud.  of  Law,  p.  243. 
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Quod  ab  Initio  non  valet  est  Teactu  Temporis  non  cok- 

valescit. 

(Noy,  Max.  9th  ed.  p.  16.) 

Tliai  *wMch  was  originally  void,  does  not  by  lapse  of  time  become  valid.    [*167] 

The  above  rule  is  one  of  very  general  impprtance  in  practice, 
in  pleading,  and  in  the  application  of  legal  principles  to  the  oc- 
currences of  life.^  And,  accordingly,  in  that  part  of  the  Digest 
intitled  "De  Begulis  Juris,"  we  find  it  laid  down  in  these  words — 
Qimd  initio  vitiosum  est  non  potest  tractu  temporis  convalescere.^ 

Instances  in  which  the  above  rule  applies  will  be  found  to 
occur  in  various  parts  of  this  work,  particularly  in  that  which 
treats  of  the  law  of  contracts.  The  following  cases  have  here 
been  selected,  in  order  to  give  a  general  view  of  its  application 
in  different  and  distinct  branches  of  the  law. 

K  a  bishop  makes  a  lease  of  lands  for  four  lives,  which  is  con- 
trary to  the  stat.  13  Eliz.  c.  10,  s.  3,  and  one  of  the  lives  falls  in 
and  then  the  bishop  dies,  yet  this  lease  will  not  bind  his  succes- 
sor, for  those  things  which  have  a  bad  beginning  cannot  be  brought 
to  a  good  end.*  So,  if  a  man  seised  of  lands  in  fee  make  a  lease  for 
twenty-one  years,  rendering  rent  to  begin  presently,  and  the  same 
day  he  make  a  lease  to  another  for  the  like  term,  the  second  lease 
is  void ;  and  if  the  first  lessee  surrender  his  term  to  the  lessor, 
or  commit  any  act  of  forfeiture  of  his  lease,  the  second  lessee 
shall  not  have  his  term,  ^because  the  lessor  at  the  making  ^^  .„ 
of  the  second  lease  had  nothing  in  him  but  the  reversion.* 

Again,  in  the  case  of  a  lease  for  years,  there  is  a  distinction, 
between  a  clause  by  which,  on  a  breach  of  covenant,  the  lease  is 
made  absolutely  void,  and  a  clause  which  merely  gives  the  lessor 
power  to  re-enter.  In  the  former  case,  if  the  lessor  make  a  legal 
demand  of  the  rent,  and  the  lessee  neglect  or  refuse  to  pay,  or  if 
the  lessee  be  guilty  of  any  breach  of  the  condition  of  re-entry, 

>  See  instances  of  the  application  of  this  rule  in  the  case  of  the  surrender  of  a 
copyhold,  Doe  d.  Tofleld  v.  Tofield,  11  Bast,  346 ;  3  Bla.  Com.,  31st  ed.,  368 ; 
of  a  parish  certificate,  R.  v.  Upton  Gray,  10  B.  &  C.  807 :  31  E.  C.  L.  R. ;  R.  v. 
"Whitchurch,  7  B.  &  C.  573 :  14  E.  C.  L.  R. :  of  an  order  of  removal,  R.  v.  Chil- 
verscoton,  8  T.  R.  178.  As  to  this  rule  in  equity,  see  1  Story,  Eq.  Jur.,  6th 
ed.  337. 

2  D.  50,  17,  29,  310. 

»  Noy,  Max.,  9th  ed.,  p.  16.  See  Doe  d.  Brammall  v.  Collinge,  7  C.  B.  939 : 
63  E.  C.  L.  R.;  Doe  d.  Pennington  v.  Taniere,  13  Q.  B.  998 :  64  E.  C.  L.  R. 

*  Smith  V.  Stapleton,  Plowd.  433 ;  Noy,  Max.,  9th  ed.,  p.  16. 
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the  lease  is  void  and  absolutely  determined,  and  cannot  be  set  up 
again  by  acceptance  of  rent  due  after  the  breacli  of  condition,  or  by 
any  other  act ;  but  if,  on  the  other  hand,  the  clause  be,  that  for  non- 
payment of  the  rent  it  shall  be  lawful  for  the  lessor  to  re-enter, 
the  lease  is  only  voidaile,  and  may  be  affirmed  by  acceptance  of 
rent  accrued  afterwards,  or  other  act,  provided  the  lessor  had 
notice  of  the  breach  of  condition  at  the  time,  and  it  is  undoubted 
law,  that  though  an  acceptance  of  rent  or  other  act  of  waiver 
may  make  a  voidable  lease  good,  it  cannot  make  valid  a  deed' 
or  a  lease  which  was  void  ah  initio? 

"Where  a  remainder  is  limited  to  A.,  the  son  of  B.,  he  having 
no  such  son,  and  afterwards  a  son  is  born  to  him,  whose  name  is 
A.,  during  the  continuance  of  the  particular  estata  yet,  it  seems, 
the  remainder  is  void.^ 

So,  where  uses  are  raised  by  a  deed  which  is  itself  void,  as  in 
the  instance  of  the  conveyance  of  a  freehold  in  future,  the  uses 
i-^^  „Q  mentioned  in  the  deed  cannot  arise.^  When  the  estate  to 
which  a  warranty  is  annexed  is  defeated,  the  warranty 
is  also  defeated  f  and  when  a  spiritual  corporation  to  which  a 
church  is  appropriate  is  dissolved,  the  church  is  disappropriated,^ " 
Again,  by  the  rule  of  law  a  remainder  ought  to  have  a  preceding 
estate  to  support  it ;  and  where  the  particular  estate  and  the  re- 
mainder depend  upon  one  and  the  same  title,  there,  if  the  parti- 
cular estate  fails,  the  remainder  fails  also7 

In  the  ordinary  case,  also,  of  a  will  void  by  reason  of  its  not 
being  duly  attested  according  to  the  provisions  of  the  statute,  or 
on  account  of  the  coverture  of  the  testatrix  at  the  time  of  making 
the  will,  all  the  dispositions  and  limitations  of  property  contained 
therein  are  also  necessarily  void,  nor  can  the  original  defect  in 
"the  instrument  be  cured  by  lapse  of  time.^ 

■  See  De  Montmorency  v.  Deve^ux,  7  CI.  &  Fin.  188. 

2  Doe  d.  Bryan  v.  Banks,  4  B.  &  AM.  401 :  6  B.  C.  L.  R.;  Co.  Litt.  315  a; 
Jones  V.  Carter,  15  M.  &  W.  719. 

3  Noy,  Max.,  9tli  ed.,  p.  17 ;  3  Bla.  Com.,  21st  ed.,  169 ;  Pearne  Cent.  Rem., 
10th  ed.,  vol.  i.,  p.  253. 

*  Arg.  Goodtitle  t.  Gibbs,  5  B.  &  C.  714 ;  11  E.  C.  L.  R. 

5  Litt.  s.  741,  and  Butler's  note,  (1)  ;  Co.  Litt.  389  a  ;  but  this  may  with  more 
propriety  be  referred  to  the  maxim,  suMato  principaU  toUitur  adjunctum.    Id. 

6  Noy,  Max.,  9th  ed.,  p.  20. 

7  Wing.  Max.  pp.  117,  125  ;  2  Bla.  Com.,  31st  ed.,  166.    See  8  &  9  Vict.  c. 
106  ;"3  Crabb,  Real  Prop.  976. 

8  Gr.  &  Rud.  of  Law  and  Equity,  p.  289  ;  Noy,  Max.,  9th  ed.,  p.  15. 
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In  the  above  and  similar  cases,  accordingly,  the  maxim  applies, 
dehile.  fundamentum  fallit  opus^ — where  the  foundation  fails  all 
goes  to  the  ground. 

So,  where  a  living  becomes  vacant  by  resignation  or  canonical 
deprivation,  or  if  a  clerk  presented  be  refused  for  insufficiency, 
these  being  matters  of  which  the  bishop  alone  is  presumed  to  be 
cognisant,  the  law  requires  him  to  give  notice  thereof  to  the 
patron;  otherwise  he  can  take  no  advantage  by  way  of  lapse; 
neither  in  this  case  shall  any  lapse  accrue  to  the  metropolitan 
or  to  the  Crown,  for.  the  first  step  or  beginning  fails — q^uad  non 
liabet  *principiuTn  non  hahet  finem^  it  being  universally  ^^^  „ „, 
true,  that  neither  the  archbishop  nor  the  Crown  shall 
ever  present  by  lapse,  but  where  the  immediate  ordinary  might 
have  collated  by  lapse  within  the  six  months,  and  has  exceeded 
his  time.^ 

In  connection  with  the  practice  of  our  Courts,  also,  the  above 
maxim  admits  of  many  important  applications ;  when,  for  instance, 
any  proceeding  taken  by  one  of  the  adverse  parties  is"  altogether 
unwarranted,  and  different  from  that  which,  if  any,  ought  to  have 
been  taken,  then  the  proceeding  is  a  nullity,  and  cannot  be  waived 
by  any  act  of  the  party  against  whom  it  has  been  taken.  So,  it 
is  equally  clear,  that  pleading  over  cannot  supply  a  defect  in 
matter  of  substance,^  although  in  some  cases  an  imperfection  in 
the  pleading  will  be  aided  or  cured  by  verdict ;  and,  with  respect ' 
to  this  latter  proposition,  the  rule  is  thus  laid  down,  that,  where 
a  matter  is  so  essentially  necessary  to  be  proved,  that,  had  it  not 
been  in  evidence,  the  jury  could  not  have  given  such  a  verdict 
as  that  recorded,  there  the  want  of  stating  that  matter  in  express 
terms  in  a  declaration,  provided  it  contains  terms  sufficiently 
general  to  comprehend  it  in  fair  and  reasonable  intendment,  will 
be  cured  by  the  verdict ;  and  where  a  general  allegation  must, 
in  fair  construction,  so  far  require  to  be  restricted  that  no  judge 
and  no  jury  could  have  properly  treated  it  in  an  unrestrained 
sense,  it  may  reasonably  be  presumed  after  verdict  that  it  was  so 
restrained  at  the  trial.' 

'  Noy,  Max.,  Otli  ed.,  p.  20. 

2  Wing.  Max.  p.  79  ;  Co.  Litt.  845  a. 

3  3  Bla.  Co.,  31st  ed.,  378 ;  Co.  Litt.  345  a, 

<  Ante,  p.  130  ;  Jackson  v.  Pesked,  1  M.  &  S.  234  ;  Steph.  Plead.,  5th  ed.,'101. 
6  Jackson  v.  Pesked,  1  M.  &  S.  234 ;  1  "Wms.  Saunds.  238  (1). 


128  beoom's  legal  maxims. 

In  erery  case,  however,  wliere  an  objection  to  the  snffi- 
P.^^  „^  -,  *ciency  of  the  cause  of  action  apparent  on  the  record,  is 
sustained  after  verdict,  the  effect  will  be  as  fatal  as  if  the 
objection  had  been  taken  at  an  earlier  stage  of  the  proceedings, 
in  accordance  with  the  obvious  principle  under  consideration — 
debile  fundamentum  fallit  opus} 

Notwithstanding  the  very  general  application  of  the  maxim 
which  we  have  above  briefly  considered,  some  few  cases  do  occur 
where  an  act  done  contrary  to  the  express  direction  or  established 
practice  of  the  law  will  not  be  found  to  invalidate  the  subsequent 
proceedings,  and  where,  consequently,  quod  fieri  non  debet  factum 
valet? 

The  Banwen  Iron  Co.  v.  Barnett'  seems  to  fall  within  the  class 
of  cases  to  which  the  maxim  just  cited  applies.  There  a  certifi- 
cate of  complete  registration  had  been  granted  by  the  Kegistrar  of 
Joint  Stock  Companies,  pursuant  to  the  stat.  7  &  8  Yict.  c.  110, 
s.  7 ;  although  the  deed  of  settlement  omitted  some  of  the  provi- 
sions required  to  be  inserted  therein:  and  it  was  held  that  a 
shareholder  could  not,  in  answer  to  an  action  brought 
P^.  ^n_  *against  him  for  calls,  object  that  the  certificate  had  been 
^  granted  upon  the  production  of  an  insufficient  deed. 

Conformably  to  the  principle  on  which  the  foregoing  case  was 
decided,  the  maxim  quod  fieri  non  debet  factum  valet,  will  in 
general  be  found  strictly  to  apply  wherever  a  form  has  been 
omitted  which  ought  to  have  been  observed,  but  of  which  the 

'  Finch,  Law,  14,  36  ;  Wing.  Max.  113, 114.  See,  also,  the  judgment,  Davies 
dem.  Lowndes  ten.  8  Scott,  N.  R.  567,  where  the  above  maxim  is  cited  and 
applied. 

2  Gloss,  in  1.  5,  Cod.  1. 14.  Pro  infectus;  T).  1, 14,  3.  Wood,  Inst.  35 ;  5  Eep.  38. 
This  maxim  holds  true  likewise  in  certain  cases,  some  of  which  are  hereafter 
noticed,  relating  to  contracts.  Under  the  stat.  7,  Geo.  3,  c.  8,  it  was  held,  that  an 
executory  contract  to  transfer  stock  which  the  party  was  not  possessed  of  might  be 
void  and  illegal,  and  yet  that  the  actual  transfer  of  the  stock  by  such  party,  or  on 
his  procurement,  might  be  legal ;  and  that  the  apparent  difficulty  (which,  in  fact, 
arose  from  applying  the  principle,  quod  ab  initio  non  valet  i/raetu  temporis  non 
convalescif)  disappeared  on  reference  to  the  provisions  of  the  Act,  which  are 
framed  with  a  view  to  secure  in  every  case  an  actual  transfer  of  all  stock  bar- 
gained to  be  sold,  and  within  the  mischief  contemplated  by  which  Act  the  above 
case  does  not  consequently  fall ;  M'  Callan  v.  Mortimer,  in  error,  9  M.  &  W. 
636,  640 ;  S.  0.  7  M.  &  W.  30 ;  6  M.  &  W.  58. 

3  8  C.  B.  406,  433  :  65  E.  C.  L.  E.  See  Pilbrow  v.  Pilbrow's  Atmospheric  R. 
C.  5  C.  B.  440 :  67  E.  C.  L.  R. 
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omission  is  ex  post  facto  immaterial.^  It  frequently  happens, 
indeed,  that  a  particular  act  is  directed  to  be  done  by  one  clause 
of  a  statute,  and  tbat  the  omission  of  such  act  is,  by  a  separate 
clause,  declared  immaterial  with  reference  to  the  validity  of  pro- 
ceedings subsequent  thereto.  In  all  such  cases  it  is  true,  that 
what  ought  not  to  have  been  done  is  valid  when  done.  Thus, 
residence  in  the  parish  before  proclamation  is  directed  by  the 
stat.  26  Geo.  2,  c.  33,  "For  the  better  preventing  of  Clandestine 
Marriages,"  as  a  requisite  preliminary  to  the  celebration  of  a 
marriage  by  banns ;  but  if  this  direction,  although  very  material 
for  carrying  out  the  object  of  that  Act,  be  not  complied  with,  the 
marriage  will  nevertheless  be  valid  under  the  10th  section,  for 
here  the  Legislature  has  expressly  declared,  that  non-observance 
of  this  statutory  direction  shall,  after  the  marrjage  has  been 
solemnized,  be  immaterial.^  The  applicability  of  this  maxim,  in 
regard  to  the  validity  of  a  marriage  irregularly  solemnized,  was 
also  discussed  in  Beamish  v.  Beamish,  which  will  hereafter  more 
conveniently  be  noticed.' 

*Lastly,  it  is  said,  that  "void  things"  may  nevertheless  r-jf-.-,,,-, 
be  "good  to  some  purpose;"*  as  if  A.,  by  deed  indented,  ^  -■ 
let  B.  an  acre  of  land  in  which  A.  has  nothing,  and  A.,  purchase 
it  afterwards,  this  will  be  a  good  lease;'  and  the  reason  is,  that 
what,  in  the  first  instance  was  a  lease  by  estoppel  only,  becomes 
subsequently  a  lease  in  interest,  and  the  relation  of  landlord  and 
tenant  will  then  exist  as  perfectly  as  if  the  lessor  had  been  actu- 
ally seized  of  the  land  at  the  time  when  the  lease  was  made.^ 

'Per  Lord  Brougham,  6  CI.  &  Fin.  708;  arg.  9  Wheaton  (U.  S.)  R.  478. 
"  Tliere  is  a  known  distinction  between  circumstances  which  are  of  the  essence 
of  a  thing  required  to  be  done  by  an  Act  of  Parliament,  and  clauses  merely  direc- 
tory." Per  Lord  Mansfield,  C.  J.,  R.  v.  Loxdale,  1  Burr.  447,  adopted  per 
Tindale,  C.  J.,  The  Southampton  Dock  Company  v.  Richards,  1  Scott,  339,  and 
cited,  arg.  7  Id.  695. 

2  See  per  Lord  Brougham,  6  CI.  &  Fin.  708,  ei  seq. 

»  5  Irish  C.  L.  Rep.  136 ;  S.  C.  affirmed  in  en-or,  E.xch.  Ch.  6  Id.  143. 

■•  Finch,  Law,  63. 

'^  Noy,  Max.,  9th  ed.,  p.  17,  and  authorities  cited,  Id.  n.  (a). 

6  Blake  v.  Foster,  8  T.  R.  487 ;  Stokes  v.  Russell,  8  T.  R.  678 ;  per  Alderson, 
B.,  6  M.  &  W.  663 ;  Webb  v.  Austin,  8  Scott,  N.  R.  419 ;  Pargeter  v.  Harris,  7 
Q.  B.  708:  53 E.  C.  L.  R.;  Co.  Litt.  47b.,  1  Piatt  on  Leases,  53,  54;  Bac.  Abr., 
Leases  (o). 
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Aegumentum  ab  inconvenienti  plueimum  valet  in  lege. 

(Co.  Lit.  66  a.) 

An  argument  drawn  from  inconvenience  is  forcible  in  law. ' 
In  doubtful  cases  arguments  drawn  from  inconvenience  are  of 
great  weight.^  Thus,  arguments  of  inconvenience  are  sometimes 
of  great  value  upon  the  question  of  intention.  If  there  be  in  any 
deed  or  instrument  equivocal  expressions,  and  great  inconveni- 
ence must  necessarily  follow  from  one  construction,  it  is  strong  to 
show  that  such  construction  is  not  according  to  the  true  intention 
of  the  grantor ;  but  where  there  is  no  equivocal  expression  in  the 
instrument,  and  the  words  used  admit  only  of  one  meaning,  argu- 
ments of  inconvenience  prove  only  want  of  foresight  in  the  grantor. 
r*i  ^i^  ^^^  because  he  wanted  *foresight,  Courts  of  Justice  cannot 
make  a  new  instrument  for  him :  they  must  act  upon  the 
instrument  as  it  is  made  f  and  generally,  if  there  be  any  doubts 
of  what  is  the  law,  judges  solve  such  doubts  by  considering  what 
will  be  the  good  or  bad  effects  of  their  decision ;  but  if  the  law  is 
clear,  inconveniences  afford  no  argument  of  weight  with  the  judge: 
the  legislature  only  can  remedy  them.^  And,  again,  "where  the 
law  is  known  and  clear,  though  it  be  inequitable  and  inconveni- 
ent, the  judges  must  determine  as  the  law  is,  without  regarding 
the  unequitableness  or  inconvenience.  These  defects  if  they 
happen  in  the  law  can  only  be  remedied  by  Parliament ;  therefore 
we  find  many  statutes  repealed  and  laws  abrogated  by  Parlia- 
ment as  inconvenient,  which  before  such  repeal  or  abrogation 
were,  in  the  Courts  of  law,  to  be  strictly  observed.  But  where 
the  law  is  doubtful  and  not  clear,  the  judges  ought  to  interpret 
the  law  to  be  as  is  most  consonant  to  equity  and  least  inconve- 
nient."^ And,  hence,  the  doctrine,  that  nihil  quod  est  inconveniens 
est  licitum,^  which  is  frequently  advanced  by  Sir  B.  Coke,  must 

'  Co.  Litt.  97,  152  b.  As  to  the  argument  ab  inconvenienii,  see  per  Sir  W. 
Scott,  1  Dods.  403 ;  per  Lord  Brougham,  6  CI.  &  Fhi.  671 ;  1  Mer.  420. 

2  Per  Heath,  J.,  1  H.  Bla.  61;  per  Dallas,  C.  J.,  7  Taunt.  527:  2  E.  C.  L.  E.; 
8  Id.  762 ;  per  Holroyd,  J.,  3  B.  &  C.  131 :  10  E.  C.  L.  R. 

3  Per  Sir  J.  Leach,  V.  C,  A.-G.  v.  Duke  of  Marlborough,  3  Madd.  540;  per 
Burrough,  J.,  Deane  v.  Clayton,  7  Taunt.  496 :  2  E.  C.  L.  R.;  per  Best,  C.  J., 
Fletcher  v.  Lord  Sondes,  3  Bing.  590  :  11 E.  C.  L.  R. 

"  Per  Lord  Northington,  C,  Pike  v.  Hoare,  2  Eden,  184;  per  Abbott,  C.  J., 
3  B.  &  C.  471 ;  10  E.  C.  L.  R. 

'^  Vaugh.  R.  37,  38. 

6  Co.  Litt.  66  a.;  cited  per  Pollock,  C.  B.,  4  H.  L.  Gas.  145,  and  per  Lord 
Truro,  Id.  195. 
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certainly  be  received  -with  some  qualification,  and  must  Be  under- 
stood to  mean,  tliat  against  tlie  introduction  or  establishing  of  a 
particular  rule  or  precedent  inconvenience  is  a  forcible  argu- 
ment.' 

This  argument  ah  inconvenienti,  moreover,  is,  under  many  cir- 
cumstances, valid  to  this  extent,  that  the  law  will  sooner  suffer  a 
private  mischief  than  a  public  *inconvenience, — a  princi-  |-^^  ^., 
pie  which  we  have  already  had  occasion  to  consider  in  its 
general  application.  It  is  better  to  suffer  a  mischief  which  is  pecu- 
liar to  one,  than  an  inconvenience  which  may  prejudice  many.^ 

Lastly,  in  construing  an  Act  of  Parliament,  the  same  rule 
applies.  If  the  words  used  by  the  Legislature,  in  framing  any 
particular  clause,  have  a  necessary  meaning,  it  will  be  the  duty  of 
the  Court  to  construe  the  clause  accordingly,  whatever  may  be  the 
inconvenience  of  such  a  course.'  Where  a  statute  is  imperative 
no  reasoning  ab  inconvenienti  should  prevail.  But,  unless  it  is 
very  clear  that  violence  would  be  done  to  the  language  of  the 
Act  by  adopting  any  other  construction,  any  great  inconvenience 
which  might  result  from  that  suggested,  may  certainly  afford  fair 
ground  for  supposing  that  it  could  not  be  what  was  contemplated 
by  the  Legislature,  and  will  warrant  the  Court  in  looking  for 
some  other  interpretation.^ 


NiMIA   SUBTILITAS   IS  JuRE    BEPEOBATUR,    ET   TALIS   CeRTITUDO 

Ceetitudinbm   CONFUNDIT. 
(4  Rep.  5.) 
The  law  does  not  allow  of  a  captious  and  strained  Hntendment,  for  such  ^^^na-i 
nice  pretence  of  certainty  confounds  true  and  legal  certainty.^ 

A  pleading  is  not  objectionable  as  ambiguous  or  obscure,  if  it 

'  Ram,  Science  of  Legal  Judgment,  57. 

2  Co.  Litt.  97b.,  152  b. ;  Hobart,  334;  ante,  p.  1. 

^  Per  Erie,  J.,  Wansey,  app.,  Perkins,  resp.,  8  Sc.  N.  R.  969 ;  per  Parke,  J., 
Mirebouse  v.  Rennell,  1  CI.  &  Fin.  546 ;  3  Denio,  (U.  S.)  R.  373. 

■•  Judgm.  Doe  d.  Governors  of  Bristol  Hospital  v.  Norton,  11  M.  &  W.  928  ; 
Judgm.  Turner  v.  Sbeffield  R.  C,  10  M.  &  W.  434. 

Lord  Bacon,  it  will  be  remembered,  tells  us  in  bis  Essays  ("Of  Judicature," 
ad  fin,,)  tbat  "Judges  ougbt,  above  all,  to  remember  the  conclusion  of  the 
Roman  Twelve  Tables,  salus  populi  suprema  lex;  and  to  know  that  laws,  except 
they  be  in  order  to  that  end,  are  but  things  captious,  and  oracles  not  well  in- 
spired."    See  also  per  Pollock,  C.  B.,  4  H.  L.  Cas.  152. 

'  Wing.  Max.,  p.  26. 
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be  certain  to  a  common  intent ;  that  is,  if  it  be  clear  enoiigli,  ac- 
cording to  reasonable  intendment  or  construction,  though  not 
■worded  with  absolute  precision.'  Thus,  in  debt  on  a  bond  con- 
ditioned to  procure  A.  S.  to  surrender  a  copyhold  to  the  use  of 
the  plaintiff,  a  plea  that  A.  S.  surrendered  and  released  the  copy- 
hold to  the  plaintiff  in  full  Court,  and  that  the  plaintiff  accepted  it, 
without  alleging  that  the  surrender  was  to  the  plaintiff's  use,  is  suffi- 
cient, for  this  shall  be  intended.^  So,  in  debt  on  a  bond  condi- 
tioned that  the  plaintiff  shall  enjoy  certain  land,  &c.,  a  plea  that, 
after  the  making  of  the  bond,  until  the  day  of  exhibiting  the  bill, 
the  plaintiff  did  enjoy,  is  good,  though  it  be  not  said  that  always 
after  the  making,  until,  &c.,  he  enjoyed,  for  this  shall  be  intended.' 

It  is  said,  however,  that  all  pleadings  in  estoppel,  and  also  the 
plea  of  alien  enemy,  must  be  certain  in  every  particular,  which 
seems  to  amount  to  this,  that  they  must  meet  and  remove  by  an- 
ticipation every  possible  answer  of  the  adversary,  for  they  are 
regarded  unfavourably  by  the  Courts,  as  having  the  effect  of  ex- 
cluding the  truth.* 

And  here  we  may  observe  another  maxim  of  law  intimately 
connected  with  the  one  under  consideration ;  viz :  apices  juris  non 
j-j^-.  „„,  sunt  jura,^ — it  is  an  excellent  and  *profitable  law  which 
^  disallows  curious  and  nice  exceptions,  tending  to  the 
overthrow  or  delay  of  justice.'  True  it  is,  however,  as  was 
recently  observed,  that,  by  the  ingenuity  of  special  pleaders,  the 
Courts  are  sometimes  placed  in  a  difficulty^  in  coming  to  a  correct 
conclusion  in  the  administration  of  justice ;  and  where  such  is  the 
case,  they  can  only  dispose  of  the  matter  in  the  way  which  seems 

'  Steph.  Plead.,  5tli  ed.,  417. 

'  Hamond  v.  Dod,  Cro.  Car.  6. 

3  Harlow  v.  Wriglit,  Cro.  Car.  105. 

"  Steph.  Plead.,  5th  ed.,  380,  381.  See  Casseres  v.  Bell,  8  T.  R.  166 ;  Le  Bret 
V.  Papillon,  4  East,  502 ;  recognised  Allen  v.  Hopkins,  13  M.  &  W.  101 ;  Al- 
cinous  V.  Nigreu,  4  E.  &  B.  317 :  82  E.  C.  L.  E. 

6 10  Rep.  136. 

6  Co.  Litt.  304,  b.;  Wing.  Max.,  p.  19.  See  Yonge  y.  Fisher,  5  Scott,  N.  R., 
893 ;  per  Byre,  C.  J.,  Jones  t.  Chune,  1  B.  &  P.  364;  cited  per  CressweU,  J,, 
■Wilson  V.  Nisbett,  4  Scott,  N.  R.,  778 ;  Newton  v.  Rowe,  7  Id.  545.  A  grant 
from  the  Crown  under  the  Great  Seal  shall  not,  propie?-  apices  juris,  be  made 
void  and  of  no  effect.  (Earl  of  Rutland's  case,  8  Rep.  113 ;  cited  arg.  B.  v. 
Mayor  of  Dover,  1  Cr.,  M.  &  R.  732.)  See  also  Richardson  v.  Barnes,  4 
Exch.  128. 

'  See  Vander  Donckt  v.  Thellusson,  8  0.  B.  831 :  65  B.  C.  L.  R. 
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to  them  to  be  most  in  accordance  witli  tlie  established  rules  of 
pleading.  Whoever  really  understands  the  important  objects  of 
pleading  will  always  appreciate  it  as  a  most  valuable  mode  of 
furthering  the  administration  of  justice,  though  some  cases  are 
calculated  to  create  in  the  minds  of  persons  unacquainted  with 
the  science  but  a  mean  opinion  of  its  value.^ 

"  The  object  of  having  certain  recognised  forms  of  pleading,  is 
to  prevent  the  time  of  the  Court  from  being  occupied  with  vain 
and  useless  speculations  as  to  the  meaning  of  ambiguous  terms  ;"' 
and,  therefore,  as  remarked  by  Sir  E.  Coke,  "  the  order  of  good 
pleading  is  to  be  observed,  which,  being  inverted,  great  prejudice 
may  grow  to  the  party  tending  to  the  subversion  of  law — Ordine 
placitandi  servato  servatur  etjus."^ 

However,  in  some  cases,  the  Court  may  be  bound  to  *pro-         „„ 
nounce  upon  aj)ices  juris,  and  in  doing  so  it  has  no  pleas-  "' 

lire  in  disappointing  the  expectations  of  parties  suing  ;  but  the 
certainty  of  the  law  is  of  infinitely  more  importance  than  any 
consideration  of  individual  inconvenience.*  And  this  remark 
applied  with  peculiar  force  to  a  case  formerly  of  frequent  occur- 
rence, viz :  where,  owing  to  some  objection  to  the  pleadings  of  a 
purely  technical  nature,  the  plaintiff  was  deprived  of  the  fruits 
of  his  action,  to  which  he  would  otherwise  have  been  justly  en- 
titled ;  but  it  has  been  observed,  that,  much  as  the  Court  might 
regret  such  a  circumstance,  it  would  be  a  matter  of  still  greater 
regret,  if,  in  order  to  give  effect  to  the  supposed  justice  of  the 
plaintiEf's  demand,  and  to  remedy  the  particular  mischief,  it 
should  do  anything  to  unsettle  the  established  rules  of  pleading, 
and  to  introduce  laxity  and  uncertainty  into  this  branch  of  the 
law.' 

1  Per  Lord  Abinger,  C.  B.,  Frascr  v.  Welsh,  8  M.  .&  W.  634. 

"  Per  Pollock,  C.  B.,  Williams  v.  Jarman,  13  M.  &  W.  133. 

»  Co.  Litt.  303,  a. 

■■Per  Lord  EUenborough,  C.  J.,  Bell  v.  Janson,  1  M.  &  8.  204;  and  in 
Robertson  v.  Hamilton,  14  East,  533.  In  Brancker  v.  Molyneux,  4  Scott,  N. 
R.,  767,  and  in  Yonge  v.  Fisher,  5  Id.  896,  an  objection  is  described  as  being 
int&r  extremos  apices  juris. 

5  Judgm.  Galloway  v.  Jackson,  8  Scott,  N.  R.,  778. 
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[*179]  *CHAPTBR  V. 

rUNDAMENTAL   LEGAL   PRINCIPLES. 

Many  of  tlie  principles  set  forth  and  illustrated  in  this  chapter 
are  of  such  general  application  that  they  may  be  considered  as 
exhibiting  the  very  grounds  or  foundations  on  which  the  legal 
science  rests.  To  these  established  rules  and  maxims  the  remark 
of  Sir  W.  Blackstone  (Com,,  21st  ed.,  vol.  i.  p.  68)  is  peculiarly 
applicable : — Their  authority  "  rests  entirely  upon  general  recep- 
tion and  usage,  and  the  only  method  of  proving  that  this  or  that 
maxim  is  a  rule  of  the  common  law,  is  by  showing  that  it  hath 
been  always  the  custom  to  observe  it."  It  would,  indeed,  be 
highly  interesting  and  useful  to  trace  from  a  remote  period,  and 
through  successive  ages,  the  gradual  development  of  these  prin- 
ciples, to  observe  their  primitive  and  more  obvious  meaning,  and 
to  show  in  what  manner  and  under  what  circumstances  they  have 
been  applied  by  the  "  living  oracles  "  of  the  law,  to  meet  the  in- 
creasing exigencies  of  society,  and  those  complicated  facts  which 
are  the  result  of  increased  commerce,  civilization,  and  refinement. 
Such  an  inquiry  would,  however,  be  too  extensive  to  be  compati- 
ble with  the  plan  of  this  work ;  our  object,  therefore,  in  the  fol- 
lowing pages,  is  limited  to  exhibiting  a  series  of  the  elementary 
and  fundamental  rules  of  law,  accompanied  by  a  few  observations, 
when  necessary,  with  occasional  references  to  the  civil  law,  and 

a  sufficient  number  of  cases  to  exemplify  the  meaning 

and  qualifications  of  the  maxims  cited. 
These  will  be  found  to  comprise  the  following  important  prin- 
ciples :  that  where  there  is  a  right  there  is  a  remedy,  and  if  there 
be  no  remedy  by  action,  the  law  will  in  some  cases  give  one  in 
another  way — that  the  law  looks  not  at  the  remote,  but  at  the 
immediate  cause  of  damage — that  the  act  of  God  shall  not,  by 
the  instrumentality  of  the  law  work  an  injury— that  damages 
shall  not  in  general  be  recovered  for  the  non-performance  of  that 
which  was  impossible  to  be  done — ^that  ignorance  of  the  law  does 
not,  although  ignorance  of  facts  does,  afford  an  excuse — ^that  a 
party  shall  not  convert  that  which  was  done  by  himself,  or  with 
his  assent,  into  a  wrong — that  a  man  shall  not  take  advantage  of 
his  own  tortious  act — that  the  abuse  of  an  authority  given  by 
law  shall,  in  some  cases,  have  a  retrospective  operation  with 
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respect  to  the  liability  of  tlie  party  abusing  it — that  the  intention, 
not  the  act,  is  regarded  by  the  law, — and  that  a  man  shall  not  be 
twice  vexed  in  respect  of  the  same  cause  of  action. 


Ubi  Jus  ibi  Eememum. 

(See  1  T.  R.  513.) 
There  is  no  wrong  without  a  remedy. ' 

Jzis,  in  the  sense  in  which  it  is  here  used,  signifies  "the  legal 
authority  to  do  or  demand  something."^ 

Bemedium  may  be  defined  to  be  the  right  of  action,  or  the 
means  given  by  law  for  the  recovery  of  a  right,  and,  *ac-  ^^^  ^^ 
cording  to  the  above  elementary  maxim,  whenever  the 
law  gives  anything,  it  gives  a  remedy  for  the  same :  lex  semper 
dahit  remedium?  If  a  man  has  a  right,  he  must,  it  has  been 
observed  in  a  celebrated  case,  have  a  means  to  vindicate  and 
maintain  it,  and  a  remedy  if  he  is  injured  in  the  exercise  and 
enjoyment  of  it ;  and  indeed  it  is  a  vain  thing  to  imagine  a  right 
without  a  remedy,  for  want  of  right  and  want  of  remedy  are 
reciprocal.^ 

It  appears,  then,  that  reniedium,  although  sometimes  used  as 
synonymous  with  actio,  has,  in  the  maxim  which  we  now  propose 
to  consider,  a  more  extended  signification  than  the  word  "action" 
in  its  modern  sense.  An  "  action"  is,  in  fact,  the  peculiar  mode 
pointed  oat  by  the  law  for  enforcing  a  remedy,  or  for  prosecuting 
a  claim  or  demand,  in  a  court  of  justice — action  ri'est  auter  chose 
que  hyall  demande  de  son  droit^  an  action  is  merely  the  legitimate 
mode  of  enforcing  a  right,  whereas  remedium  must  here  be  under- 

'  Johnstone  V.  Sutton,  (in  error,)  1  T.  R.  513  ;  Co.  Litt.  197,  b.  See  also, 
Lord  Camden's  judgment  in  Entick  v.  Carrington,  19  How.  St.  Trials,  1066. 

2  Mackeld.  Civ.  Law,  6. 

"  Jacob,  Law  Diet.,  title  "iJem^dy.'"  Bac.  Abr.,  "  Actions  in  Ooieral,"  (B.) 
The  'reader  is  referred  for  general  information  as  to  the  nature  of  legal  rights 
and  remedies  to  Broom's  Com.,  Bk.  ii.  chap.  3.  "Upon  principle,  wherever 
the  common  law  imposes  a  duty,  and  no  other  remedy  can  be  shown  to  exist, 
or  only  one  which  has  become  obsolete  or  inoperative,  the  Court  of  Queen's 
Bench  will  interfere  by  mandamus."  Judgm.  13  A.  &  E.  366  :  40  E.  C.  L.  R. 
See  also,  Gosling  v.  Veley,  7  Q.  B.  451 :  53  B.  C.  L.  R. 

*Per  Holt,  C.  J.,  Ashby  v.  "White,  3  Lord  Raym.  958;  per  Willes,  C.  J., 
Winsmore  v.  Grreenbank,  Willes,  577  ;  Vaugh.  R.  47,  353. 

5  Co.  Litt.  385,  a. 
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stood  to  signify  ratter  the  right  of  action,  or  jus  p^rsequendi  in 
judico  quod  sibi  debeiur,^  which  is  in  terms  the  definition  of  the 
word  actio  in  the  Eoman  law.^ 

The  maxim  uM  jus  ihi  remedium  has  been  considered  so  valu- 
able, that  it  gave  occasion  to  the  first  invention  of  that  form  of 
r«-,^^-,   action  called  an  action  on  the  case:    for  *the  statute  of 

I     Xoz I  . 

Westminster  2  (13  Edw.  1,  c.  24),  which  is  only  in  affirm- 
ance of  the  common  law  on  this  subject,  and  was  passed  to 
quicken  the  diligence  of  the  clerks  in  the  Chancery,  who  were  too 
much  attached  to  ancient  precedents,'  enacts,  that,  "whensoever 
from  thenceforth  a  writ  shall  be  found  in  the  Chancery,  and  in  a 
like  case,  falling  under  the  same  right  and  requiring  like  remedy, 
no  precedent  of  a  writ  can  be  produced,  the  clerks  in  Chancery 
shall  agree  in  forming  a  new  one ;  and  if  they  cannot  agree,  it 
shall  be  adjourned  till  the  next  Parliament,  where  a  writ  shall 
be  framed  by  consent  of  the  learned  in  the  law,  lest  it  happen  for 
the  future  that  the  Court  of  our  Lord  the  King  be  deficient  in 
doing  justice  to  the  suitors." 

The  principle  adopted  by  Courts  of  law  accordingly  is,  that  the 
novelty  of  the  particular  complaint  alleged  in  an  action  on  the 
case  is  no  objection,  provided  that  an  injury  cognisable  by  law 
be  shown  to  have  been  inflicted  on  the  plaintiff;''  ia  which  case, 
although  there  be  no  precedent,  the  common  law  will  judge  ac- 
cording to  the  law  of  nature  and  the  public  good.^ 

It  is,  however,  important  to  observe  this  distinction,  that,  where 
cases  are  new  in  principle,  it  is  necessary  to  have  recourse  to 
legislative  interposition  in  order  to  remedy  the  grievance ;  but 
where  the  case  is  only  new  in  the  instance,  and  the  only  question 
is  upon  the  application  of  a  principle  recognized  in  the  law  to 
such  new  case,  it  will  be  just  as  competent  to  Courts  of  justice  to 
r*l  sm  *^PP^y  ^'^^  principle  to  any  case  that  may  arise  two  centu- 
ries hence  as  it  was  two  centuries  ago.° 

•  I.  4.  6.  ar.  2  See  PJiillimore,  Introd.  to  Rom.  L.  16. 

3 1  Smith,  L.  C,  4tb  ed.,  213  ;  Broom's  Com.  39. 

« 1  Smith,  L.  C,  4th  ed.,  213  ;  per  Pratt,  C.  J.,  Chapman  v.  Pickersgill,  3 
Wils.  146  ;  Novello  v.  Sudlow,  13  0.  B.  177,  190  :  74  E.  C.  L.  R. ;  et  vide  per 
Coleridge,  J.,  Gosling  v.  Veley,  4  H.  L.  Cas.  768;  Catchpole  y.  Amhergate, 
&c.,  R.  C,  1  E.  &  B.  Ill :  73  E.  0.  L.  R. 

5  Jenk.  Cent.  117. 

6  Per  Ashhurst,  J.,  Pasley  v.  Freeman,  3  T.  R.  63 ;  per  Park,  J.,  7  Taunt. 
515 :  3  E.  C.  L.  R.  ;  Fletcher  t.  Lord  Sondes,  3  Blng.  550  :  11  E.  C.  L.  R. 
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In  accordance  with  the  spirit  of  the  maxim,  uhi  jus  ihi  reme- 
dium,  it  was  held,  in  a  case  usually  cited  to  illustrate  it,  that  a 
man  who  has  a  right  to  vote  at  an  election  for  members  of  Parlia- 
ment, may  maintain  an  action  against  the  returning  officer  for 
maliciously^  refusing  to  admit  his  vote,  though  his  right  was 
never  determined  in  Parliament,  and  though  the  persons  for 
whom  he  offered  to  vote  were  elected;^  and  in  ansv^er  to  the 
argument,  that  there  was  no  precedent  for  such  an  action,  and 
that  establishing  such  a  precedent  would  lead  to  multiplicity  of 
actions,  Lord  Holt  Observed,  that  if  men  will  multiply  injuries, 
actions  must  be  multiplied  too,  for  every  man  that  is  injured 
ought  to  have  his  recompense.^ 

It  is  true,  therefore,  that,  in  trespass  and  for  torts  generally, 
new  actions  may  be  brought  as  often  as  new  injuries  and  wrongs 
are  repeated  ;^  "  for,"  as  remarked  by  Sir  "W".  Blackstone,  "  wher- 
ever the  common  law  gives  a  right  or  prohibits  an  injury,  it  also 
gives  a  remedy  by  action,  and  therefore,  wherever  a  new  injury 
is  done,  a  *new  method  of  remedy  must  be  pursued."* 
And  on  the  same  principle,  every  statute  made  against  an  ^  -' 
injury,  mischief,  or  grievance,  impliedly  gives  a  remedy,  for  the 
party  injured  may,  if  no  remedy  be  expressly  given,  have  an 
action  upon  the  statute ;  and  if  a  penalty  be  given  by  statute,  but 
no  action  for  the  recovery  thereof  be  named,  an  action  of  debt 
will  lie  for  the  penalty.^  So,  where  a  statute  requires  an  act  to 
be  done  for  the  benefit  of  another,  or  forbids  the  doing  of  an  act 
which  may  be  to  his  injury,  though  no  action  be  given  in  express 
terms  by  the  statute  for  the  omission  or  commission,  the  general 

1  Proof  of  malice  is  essential  to  the  maiatenance  of  such  an  action.  Tozer  v. 
Child,  26  L.  J.  (Q.  B.)  151  ;  6  E.  &  B.  289,  citing  Lord  Holt's  judgment  in 
Ashhy  V.  White,  (ed.  1837.) 

2  Ashby  V.  White,  2  Ld.  Raym.  938 ;  cited  Stockdale  v.  Hansard,  9  A.  &  E. 
135 :  36  E.  C.  L.  R.,  and  in  Rochdale  Canal  Co.  v.  King,  14  Q.  B.  132,  138 : 
68  E.  C.  L.  R.  In  connection  with  Ashby  v.  White,  see  also,  Pryce  v.  Bel- 
cher, 3  C.  B.  58  :  54  E.  C.  L.  R.  ;  S.  C.  4  Id.  866,  (where  the  maxim  above 
illustrated  was  much  considered,)  and  Tozer  v.  Child,  supra;  et  vide  Jenkins 
V.  Waldron,  11  Johns.  (U.  S.)  R.  120. 

'  3  Lord  Raym.  955  ;  Millar  v.  Taylor,  4  Burr.  3344. 

■•  Hambleton  v.  Veere,  2  Wms.  Saund.  171,  b,  (1)  ;  cited  per  Lord  Denman, 
C.  J.,  HodsoU  v.  Stallebrass,  11  A.  &  E.  306  :  39  E.  C.  L.  R. 

5  3  Bla,  Com.,  31st  ed.,  133-3  ;  Broom's  Com.  84  et  seq.  and  cases  there  cited. 

6  3  Dwarr,  Stats.  677. 
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rule  of  law  is,  that  tlie  party  injured  shall  have  an  action ;'  for 
"  where  a  statute  gives  a  right,  there,  although  in  express  terms 
it  has  not  given  a  remedy,  the  remedy  which  by  law  is  properly 
applicahle  to  that  right  follows  as  an  incident."^  And,  in  like 
manner,  when  a  person  has  an  important  public  duty  to  perform, 
he  is  bound  to  perform  that  duty,  and  if  he  neglects  or  refuses  so 
to  do,  and  an  individual  in  consequence  sustains  injury,  that 
lays  the  foundation  for  an  action  to  recover  damages  by  way  of 
compensation  for  the  injury  that  he  has  so  sustained.^ 

There  is,  however,  a  class  of  cases,  from  which  it  is  important 
to  distinguish  those  above  referred  to,  in  which  a  damage  is  sus- 
tained by  the  plaintiff,  but  a  damage  not  occasioned  by  anything 
i-^^„_  which  the  law  esteems  an  injury.  *This  kind  of  damage 
is  termed  in  law  damnum  absque  injuria,  and  for  it  nO 
action  can  be  maintained.''  For  instance,  if  a  person  build  a  house 
on  the  edge  of  his  land,  and  the  proprietor  of  the  adjoining  land, 
after  twenty  years  have  elapsed,  dig  so  near  it  that  it  falls  down, 
an  action  on  the  case  will  lie,  because  the  plaintiff  has  by  twenty 
years'  vise  acquired  a  presumptive  right  to  the  support,  and  to 
infringe  that  right  is  an  injury.'  But,  if  the  owner  of  land 
adjoining  a  newly-built  house  dig  in  a  similar  manner,  and  pro- 
duce similar  results,  in  this  case,  though  there  is  damage,  yet,  as 
there  is  no  right  to  the  support,  no  injury  is  in  legal  contempla- 
tion committed  by  withdrawing  it,  and  consequently  no  action 
will  be  maintainable.  The  cases  infra^  are  worthy  of  perusal, 
with  reference  not  merely  to  the  proposition  just  stated,  but  to 

'  Ashby  V.  White,  aupra.  cited  arg.  9  CI.  &  Fin.  374 ;  Hilcoat  v.  Archbishop 
of  Canterbury,  10  C.  B.  337  :  70  E.  C.  L.  K. 

2  See  per  Maule,  J.,  Braithwaite  v.  Skinner,  5  M.  &  W.  337 ;  citing  per  Holt, 
C.  J.,  Ewer  v.  Jones,  Salk.  415 ;  S.  C.  3  Lord  Eaym.  937. 

•■>  Per  Lord  Lynhurst,  C,  9  CI.  &  Fin.  379  ;  citing  Sutton  v.  Johnstone,  1  T. 
is.  498  ;  Bartlett  v.  Crozier,  15  Johns.  (U.  S.)  R.  354,  355. 

■11  Smith,  L.  C,  4th  ed.,  314. 

5  Stansell  V.  Jollard,  Selw.  N.  P.,  10th  ed.,  435;  Hide  v.  Thomborough,  3 
Car.  &  K.  350:  61  E.  C.  L.  R;  Dodd  v.  Holme,  1  A.  &  E.  493  :  38  E.  C.  L.  R. 

6  Wyatt  V.  Harrison,  3  B.  &  Ad.  876  :  33  E.  C.  L.  R.  ;  Gayford  v.  Nicholls, 
9  Exoh.  703 ;  Hilton  v.  Whitehead,  13  Q.  B.  734  :  64  E.  C.  L.  R.  ;  Eowbotham 
V.  Wilson,  6  E.  &  B.  593  :  88  E.  C.  L.  R.;  Humphries  v.  Brogden,  13  Q.  B. 
^39 :  64  E.  C.  L.  R.;  Smart  v.  Morton,  5  E.  &  B.  30 :  85  E.  C.  L.  R.;  Rich- 
ards V.  Rose,  9  Bxch.  318;  Smith  v.  Kendrick,  7  C,  B.  515:  63  E.  C.  L.  B.; 
iricklin  V.  Williams,  10  Exch.  359 ;  Roberts  v.  Haines,  6  E.  &  B.  643 ;  88  E. 
C.  L.  R.;  Judgm.  Keyse  v.  Powell,  3  E.  &  B.  144 :  75  E.  0.  L.  R. 
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tlie  right  of  the  surface  owner  to  the  support  of  the  subjacent 
strata. 

Further,  it  frequently  happens,  in  the  ordinary  proceedings  of 
life,  that  a  man  may  lawfully  use  his  own  property  so  as  to  cause 
damage  to  his  neighbour,  provided  it  be  not  injuriosum ;  or  he 
may,  whilst  pursuing  the  reasonable  exercise  of  an  established 
right,^  casually  cause  an  injury,  which  the  law  will  regard  as  a 
misfortune  merely,  and  for  which  the  party  from  whose  act  it 
*proceeds  will  be  liable  neither  at  law  nor  in  the  forum  of  t.  „  „ 
•conscience. 

In  cases  of  this  nature  a  loss  or  damage  is  indeed  sustained  by 
the  plaintiff,  Jjut  it  results  from  an  act  done  by  another  free  and 
responsible  being,  which  is  neither  unjust  or  illegal.^  Thus,  the 
establishment  of  a  rival  school,  which  draws  away  the  scholars 
from  a  school  previously  established,  is  illustrative  of  such  a 
loss.^  So,  a  man  may  lawfully  build  a  wall  on  his  own  ground 
in  such  a  manner  as  to  obstruct  the  lights  of  his  neighbour,  who 
may  not  have  acquired  a  right  to  them  by  grant  or  adverse  user. 
He  may  build Ja  mill  near  the  mill  of  ISs  neighboiir,  to  the  gre- 
vious  damage  of  the  latter  by  loss  of  custom.  He  may,  by 
digging  in  his  own  land,  intercept  or  drain  off  the  water  collected 
from  underground  springs  in  his  neighbour's  well.  In  these  and 
similar  cases,  the  inconvenience  caused  to  his  neighbour  falls 
within  the  description  of  damnum  ahsqae  injuria,  which  cannot 
become  the  ground  of  an  action.^  And  although  it  may  seem  to 
be  a  hardship  upon  the  party  injured  to  be  without  a  remedy,  by 
that  consideration  Courts  of  justice  ought  not  to  be  influenced. 

1  The  Eleanor,  3  Wkeaton,  (U.  S.)  E.  358;  Panton  v.  Holland,  17  Johns. 
(U.  S.)  R  100. 

2  See  Kennet  and  Avon  Navigation  Co.  v.  Witherington,  18  Q.  B.  531 :  83 
E.  C.  L.  R.  ;  Whaley  v.  Laing,  3  H.  &  N.  476  :  S.  C.  reversed  in  error,  June, 
1858. 

'  Bell,  Diet,  and  Dig.  of  Scotch  Law,  353  ;  Bac.  Abr.,  "  Actions  in  General." 
(B.) 

••  Acton  V.  Blundell,  13  M.  &  W.  341,  354 ;  cited  judgm.  Dickinson  v.  Grand 
Junction  Canal  Co.  7  Exch.  300,  S.  C.  15  Beav.  380 ;  and  Smith  v.  Kendrick, 
7  C.  B.  566  :  63  E.  C.  L.  R.,  and  commented  on  per  Coleridge,  J.,  diss.;  Chase- 
more  V.  Richards,  3  H.  &  N.  190,  et  seq.;  per  Pollock,  C.  B.,  Dudden  v.  Guar^ 
dians  of  Glutton  Union,  1  H.  &  N.  630.  See  Rawstron  v.  Taylor,  11  Exch. 
369  ;  Broadbent  v.  Ramsbotham,  Id.  603  ;  Beeston  v.  Weate,  5  E.  &  B.  986  ; 
85  E.  C.  L.  R.  ;  Roath  v.  DriscoU,  30  Day  (U.  S.)  R.  583. 
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Hard  cases,  it  has  been  already  observed,  are  apt  to  introduce 
bad  law.^ 

*Again,  wbere  process  is  served  by  mistake  on  a  wrong 
person,  and  all  tbe  proceedings  in  the  action  are  taken 
against  him,  the  defendant  so  wrongfully  sued  will  undoubtedly 
have  a  good  defence  to  the  action,  and  will  consequently  recover 
his  costs ;  but  if  it  be  asked  what  further  remedy  he  has  for  the 
inconvenience  and  trouble  he  has  been  put  to,  the  answer  is,  that, 
in  point  of  law,  if  the  proceedings  have  been  adopted  purely 
through  mistake,  though  injury  may  have  resulted  to  him,  it  is 
damnum  absque  injuria,  and  no  action  will  lie.  Indeed,  every 
defendant  against  whom  an  action  is  unnecessarily  brought,  ex- 
periences some  injury  or  inconvenience  beyond  what  the  costs 
will  compensate  him  for.^ 

It  has  been  held  too  that  an  action  does  not  lie  against  a  man 
for  a  statement  made  by  him  in  the  course  of  a  judicial  proceeding 
even  though  it  be  alleged  to  have  been  made  "falsely  and  mali- 
ciously, and  without  any  reasonable  and  probable  cause," — the 
declaration  containing  n«  averment  that  the  defendant  knew  the 
statement  to  be  false,  or  did  not  believe  it  to  be  true.' 

In  the  class  of  cases  to  which  we  have  just  been  adverting  the 
party  aggrieved  has  no  remedy,  because  no  right  has,  in  contem- 
plation of  law,  been  invaded.  Every  injury,  however,  to  a  legal 
right  necessarily  imports  a  damage  in  the  nature  of  it,  though 
there  be  no  pecuniary  loss.^  Thus,  where  a  prisoner  is  in  execu- 
P^.  00-.  tion  on  final  ^process,  the  creditor  has  a  right  to  the  body 
-'of  his  debtor,  every  hour  till  the  debt  is  paid ;  and  an 
escape  of  the  debtor,  for  ever  so  short  a  time,  is  necessarily  a 

'  Ante,  p.  142.  Per  Rolfe,  B.,  Winterbottom  v.  "Wright,  10  M.  &  W.  116, 
In  Walker  T.  Hatton,  10  M.  &  W.  359,  Gurney,  B.,  says,  "The  plaintiff  may 
have  been  extremely  ill  used,  but  I  think  he  has  no  remedy." 

2  Per  Rolfe,  B.,  Davies  v.  Jenkins,  11  M.  &  W.,  755,  756 ;  Cotterell  v.  Jones, 
11  0.  B.  713 :  73  E.  0.  L.  R.;  Hobart,  266 ;  Ewart  v.  Jones,  14  M.  &  W.  774; 
Yearsley  v.  Heane,  Id.  323 ;  Daniels  t.  Fielding,  16  M.  &  W.  300 ;  De  Medina 
T.  Grove,  10  Q.  B.  153,  173:  59  E.  C.  L.  R.;  Churchill  v.  Siggers,  3  B.  &B. 
939:  77  E.  0.  L.  R.;  Parley  v.  Banks,  4  E.  &  B.  493:  83  E.  0.  L.  R;  Fivaz 
V.  NichoUs,  3  C.  B.  501 :  53  B.  C.  L.  R. ;  CoUett  v.  Foster,  3  H.  &  N.  356 ; 
Jennings  v.  Florence,  36  L.  J.  C.  P.  377. 

•'  Revis  v.  Smith,  18  C.  B.  136,  143 :  86  B.  0.  L.  R.  See  Blagrave  v.  Bristol 
Waterworks  Co.  1  H.  &  K  369. 

i  Per  Lord  Holt,  0.  J.,  Ashby  v.  White,  3  Lord  Raym.  955. 
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damage  to  Mm,  and  tlie  action  for  an  escape  lies.^  So,  if  tlie 
sheriff,  having  a  writ  of  execution  delivered  to  him,  unnecessarily 
delay  putting  it  in  force,  an  action  on  the  case  lies  against  him  at 
the  suit  of  the  execution  creditor,  though  no  actual  pecuniary 
damage  has  arisen  from  the  default.^  In  like  manner,  if  a  banker 
has  received  sufficient  funds  from  his  customer,  he  is  bound  to 
.honour  his  cheque ;  and  if  he  make  default  in  doing  so,  he  will  be 
liable,  although  no  actual  damage  has  been  sustained  by  the  cus- 
tomer in  consequence  of  such  default.' 

The  general  principle  laid  down  in  the  cases  just  cited  seems 
to  be  quite  in  accordance  with  that  set  forth  in  the  maxim  now 
under  consideration.  "We  must,  however,  observe,  that,  in  actions 
against  the  sheriff  for  breach  of  duty,  a  distinction  has  been  taken 
between  cases  iu  which  such  breach  occurred  in  the  execution  of 
final,  and  those  in  which  it  occurred  in  the  execution  of  mesne 
process.^  In  Wylie  v.  Birch,^  indeed,  which  was  an  action  on  the 
case  for  a  false  return  to  a  writ  of  Ji.  fa.,  pleas  were  sustained 
which  showed  that  the  plaintiff  had,  in  fact,  sustained  no  damage 
by  the  false  return  ;  and  the  Court  of  Queen's  Bench  there  laid 
down  without  qualification,  that  an  action  on  the  case  "  cannot  be 
maintained  against  *the  sheriff  for  breach  of  duty,  unless  j..^^  „  „ 
damage  accrues  thereby  to  the  plaintiff."^  It  must,  how- 
ever,  be  remarked,  that,  in  support  of  this  position,  they  cited  the 
case  of  Williams  v.  Mostyn,  without  adverting  to  the  distinction 
between  mesne  and  final  process  above  mentioned,  or  to  the  fact 
that,  in  that  case,  the  action  was  brought  for  a  breach  of  duty  in 
the  execution  of  mesne  process,  and  that  the  distinction  alluded  to 
was  there  expressly  recognized.  It  is  also  worthy  of  notice,  that, 
in  the  case  of  Clifton  v.  Hooper,  that  of  Wylie  v.  Birch,  although 

'  Williams  v.  Mostyn,  4  M.  &  W.  153,  recognised  in  Wylie  v.  Birch,  4  Q.  B. 
566,  577:  45  E.  C.  L.  B.:  and  Clifton  v.  Hooper,  6  Q.  B.  468:  51  E.  C.  L.  B.; 
Williams  v.  Griffith,  3  Exch.  584.  See  Arden  v.  Goodacre,  11  C.  B.  367,  371 : 
73  E.  C.  L.  B. 

2  Clifton  V.  hooper,  6  Q.  B.  468 :  51  E.  C.  L.  E. 

»  Marzetti  y.  Williams,  1  B.  &  Ad.  415:  20  E.  C.  L.  E.:  recognized  0  Q.  B. 
475;  Eolin  v.  Stewart,  14  C.  B.  595:  78  E.  C.  L.  E.;  Warwick  v.  Eogers,  6 
Scott,  N.  B.  1. 

<  Williams  t.  Mostyn,  4  M.  &  W.  153 ;  Clifton  v.  Hooper,  6  Q.  B.  474 :  51 
B.  C.  L.  E.     And  see  Atkmson  Sher.  L.,  3d  ed.,  354. 

5  4  Q.  B.  566 :  45  E.  C.  L.  E.    See  also  Bales  y.  Wingfield,  Id.  580  (as). 

«4Q.  B.  577:  45  E.  C.  L.  E. 
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apparently  alluded  to  by  Lord  Denman,  was  not  cited  in  tlie  argu-; 
ment,  nor  mentioned  in  the  judgment  delivered  by  tbe  Court.' 

From  tbe  preceding  examples  it  will  be  inferred,  that  an  injury 
to  a  right  may  consist  either  in  a  misfeasance  or  a  nonfeasance; 
and  it  may  not  be  improper  here  to  remark,  that  there  is  in  fact 
a  large  class  of  cases,  in  which  the  foundation  of  the  action  lies 
in  a  privity  of  contract  between  the  parties,  but  in  which,  never- 
theless, the  remedy  for  the  breach  or  non-performance  is  indiffer- 
ently either  assumpsit  or  case.  Such  are  actions  agaist  attorneys, 
surgeons,  and  other  professional  men,  for  want  of  competent  skill 
or  proper  care  in  the  service  they  undertake  to  render.  Actions, 
also,  against,  common  carriers,  against  ship-owners  on  bills  of 
lading,  or  against  bailees  of  different  descriptions,  may  often  be: 
brought  in  tort  or  contract,  at  the  election  of  the  plaintiff.  Kor 
is  it  true  that  this  election  is  only  given  where  the  plaintiff  sues 
for  a  'misfeasance  and  not  for  a  nonfeasance,  for  the  action  of  case 
upon  tort  very  frequently  occurs  where  there  is  a  simple  non- 
r*i  om  performance  of  the  particular  contract,  as  in  *the  ordinary 
instance  of  case  against  ship-owners  for  not  safely  and 
securely  delivering  goods  according  to  the  bill  of  lading ;  the 
principle  in  all  such  cases  being,  that  the  contract  creates  a  duty, 
and  the  neglect  to  perform  that  duty,  or  the  nonfeasance,  is  a 
ground  of  action  upon  tort.^  So,  that,  "  where  there  is  an  em- 
ployment, which  employment  itself  creates  a  duty,  an  action  oi^ 
the  case  will  lie  for  a  breach  of  that  duty,  although  it  may  con- 
sist in  doing  something  contrary  to  an  agreement  made  in  the 
course  of  such  employment  by  the  party  upon  whom  the  duty  is 
cast."3 

"An  action,"  however,  "will  not  lie  at  the  suit  of  A.  for  the 
breach  by  B.  of  a  duty  which  B.  owes  to  0."*    Nor  will  an  action 

'  See  Williams  v.  Griffith,  3  Exch.  584;  Rogers  v.  Parker,  18  0.  B.  112: 
86  E.  0.  L.  R. 

2  Judgm.,  Boorman  v.  Brown,  (Bxcli.  Ch.),  3  Q.  B.  525,  526:  43  E.  0.  L.  R.; 
S.  C,  affirmed  11  01.  &  Pin.  1 ;  per  Lord  Abinger,  C.  B.,  "Winterbottom  v. 
Wrigbt,  10  M.  &  W.  115 ;  Marzetti  v.  Williams,  1  B.  &  Ad.  415,  426 :  20  E.  C; 
L.  R.;  Broom's  Com.  679,  732. 

»  Per  Jerris,  C.  J.,  Courtenay  v.  Earle,  10  0.  B.  83  :  70  E.  C.  L.  R.;  citing 
Boorman  v.  Brown,  supra.  See  Howard  v.  Shepberd,  9  C.  B.  297,  322 :  67 
E.  C.  L.  R. 

<  Per  Willes,  J.,  Barker  v.  The  Midland  R.  C,  18  0.  B.  59 :  86  E.  C.  L.  E. 
referring  to  Winterbottom  v.  Wright,  10  M.  &  W.  109. 
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for  a  mandaoms  lie  under  the  C.  L.  Proc.  Act,  1854,  s.  68,  to 
compel  the  fulfilment  of  a  duty  arising  merely  from  a  personal 
contract.^ 

Having  stated  it  as  generally  true,  that  when  a  right  has  been 
invaded,  an  action  for  damages  -will  lie,^  although  no  damage  has 
been  actually  sustained,  we  may  observe,  that  the  principle  on 
which  many  such  cases  proceed  is,  that  it  is  material  to  the  estab- 
lishment and  preservation  of  the  right  itself,  that  its  invasion 
should  not  pass  with  impunity;  and  in  these  cases,  therefore, 
nominal  damages  only  are  usually  awarded,  because  the  recovery 
of  such  damages  sufficiently  vindicates  the  plaintiff's  right  f  as, 
for  instance,  in  trespass  qua.  cl.fr.,  *which  is  maintainable 
for  an  entry  on  the  land  of  another,  though  there  be  no 
real  damage,  because  repeated  acts  of  going  over  the  land  might 
be  used  as  evidence  of  a  title  to  do  so,  and  thereby  the  right  of  the 
plaintiff  might  be  injured ;  or,  in  an  action  by  a  commoner  for  an 
injury  done  to  his  common,  in  which  action  evidence  need  not  be 
given  of  the  exercise  of  the  right  of  common  by  the  plaintiff.^ 

It  is  not,  indeed,  by  any  means  true,  as  a  general  proposition, 
that  the  actual  injury  offers,  in  an  action  ex  delicto,  the  proper 
measure  of  damages  to  be  given ;  for  instance,  my  neighbour 
may  take  from  under  my  house  coal,  which  I  have  no  means  of 
getting  at,  and  yet  I  may  recover  the  value,  notwithstanding  I 
have  sustained  no  real  injury  f  and  other  cases  might  readily  be 
instanced,  showing  that  such  an  action  may  be  maintainable 
without  evidence  being  adduced  of  pecuniary  loss  or  damnum  to 
the  plaintiff.* 

•  Benson  v.  Paull,  6  E.  &.  B.  273  :  88  B.  0.  L.  R. 

2  This  proposition  is  more  fully  stated  and  illustrated  in  Broom's  Com. 
84,  659. 

3  3  Steph.  Com.  463,  464.  See  Blofield  v.  Payne,  4  B.  &  Ad.  410 :  24  E.  C. 
L.  R.;  Rogers  v.  Nowill,  5  C.  B.  109 ;  57  E.  C.  L.  R.;  Wells  v.  Watling,  2  W. 
Bla.  1283 ;  Pindar  v.  Wadsworth,  2  East,  154. 

4  Per  Taunton,  J.,  1  B.  &  Ad.  426 :  20  E.  0.  L.  R.;  WeUs  v.  Watling,  2  W. 
Bla.  1233 ;  1  Wms.  Saunds.  346  a,  note. 

5  See  per  Maule,  J.,  Clow  v.  Brogden,  2  Scott,  N.  R.,  815,  316;  per  Lord 
Denman,  C.  J.,  Taylor  v.  Henniker,  12  A.  &  E.  488,  492 :  40  E.  C.  L.  R. :  which 
case  is  overruled  by  Tancred  v.  Leyland  (in  error),  16  Q.  B.  669 :  71  E.  C.  L. 
R.;  Pontifex  v.  Bignold,  8  Scott,  N.  R.,  390. 

«  Emhrey  v.  Owen,  6  Bxch.'653 ;  Dickinson  v.  Grand  Junction  Canal  Co.,  7 
Exch.  282 ;  Northam  v.  Hurley,  1  B.  &  B.  665 :  72  E.  C.  L.  R. ;  Nicklm  v.  Wil- 
liams, 10  Exch.  259  ;  Rolin  v.  Steward,  14  C.  B.  595 :  78  E.  C.  L.  R.  In  refer- 
ence to  the  question  whether  substantial  damage  must  be  proved,  the  wording  of 
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The  maxim,  however,  uhijus  ibi  remidium,  thougli  generally,  is 
not  universally  true,  and  a  great  variety  of  cases  occur  to  wliicli 
it  does  not  apply,  or  at  least  in  wMcL.  the  remedy  cannot  be  in 
the  shape  of  a  civil  action  to  recover  damages.  Some  of  these 
are  cases  in  which  the  act  done  is  a  grievance  to  the  entire  com- 
munity,  no  *one  of  whom  is  injured  by  it  more  than 
another.  In  such  cases,  the  mode  of  punishing  the 
wrong-doer  is  usually  by  indictment  only ;'  although,  if  any  per- 
son has  suffered  a  particular  damage  beyond  that  suffered  by  the 
public,  he  may  maintain  an  action  in  respect  thereof;  thus,  if  A. 
dig  a  trench  across  the  highway,  this  is  the  subject  of  an  indict- 
ment ;  but,  if  B.  fall  into  it  and  sustain  a  damage,  then  the  par- 
ticular damage  thus  sustained  will  support  an  action.^ 

Where,  for  instance,  the  Crown,  by  letters-patent,  gi'anted  to  a 
corporation  the  borough  or  town  of  L.,  together  with  the  pier  or 
quay  belonging  thereto,  and  it  appeared  from  the  whole  instru- 
ment that  the  things  granted  were,  in  fact,  the  consideration  for 
repairing  certain  buildings  and  erections,  the  Court  held,  that  the 
corporation,  by  accepting  the  letters-patent,  bound  themselves  to 
do  the  repairs;  and  that  this  obligation  being  one  which  con- 
cerned the  public,  an  indictment  would  lie,  in  case  of  non-repair, 
against  the  mayor  and  burgesses  for  their  general  default,  and  an 
action  on  the  case  for  a  direct  and  particular  damage  sustained  in 
consequence  by  an  individual.'  So,  in  the  ordinary  case  of  a 
nuisance  arising  from  the  act  or  default  of  a  person  bound  to 
repair  ratione  tenure,  an  indictment  may  be  sustained  for  the 
r*ici^i  general  injury  to  the  public,  and  an  *action  on  the  case 
for  a  special  and  particular  injury  to  an  individual.*    It 

a  statute  may  be  material ;  ex.  gr.,  see  Rogers  v.  Parker,  18  C.  B.  113 ;  86  E.  C. 
L.  E. 

'  Co.  Litt.  56  a. 

2  Per  Holt,  C.  J.,  3  Lord  Raym.  955 ;  Wilkes  v.  Hungerford  Market  Co.,  3 
Ring.  N.  C.  393 :  39  E.  C.  L.  R.  See,  also,  arg.  Davison  v.  "Wilson,  11  Q.  B. 
895 :  63  E.  C.  L.  R. ;  Simmons  v.  Lillystone,  8  Exch.  431 ;  Hart  v.  Bassett,  T. 
Jones,  156  ;  Chichester  v.  Lethbridge,  Willes,  73  ;  Rose  v.  Miles,  4  M.  &  S.  101, 
and  cases  cited  ;  Rose  v.  Groves,  6  Scott,  N.  R.,  645  ;  Dobson  v.  Blackmore,  9 
Q.  B.  991 :  58  E.  C.  L.  R. 

3  The  Mayor,  &c.,  of  Lyme  Regis  v.  Henley  (in  error),  S  B.  &  Ad.  77:  S3 
E.  C.  L.  R.;  S.  C.  3  CI.  &  Pin.  331.  See  R.  v.  Ward,  4  A.  &  E.  384 :  31 E.  C. 
L.  R. :  overruling  R.  v.  Russell,  6  B.  &  C.  566 :  13  E.  C.  L.  R.  ;  1  Chit.  Gen. 
Pr.  Law,  11. 

1  3  B.  &  Ad.  93  :  33  E.  0.  L.  R :  citing  Year  Book,  13  Hen.  7,  fol.  18 ;  Co. 
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is,  indeed,  an  important  rule,  that  tlie  law  gives  no  private 
remedy  for  anything  but  a  private  wrong ;  and  that,  therefore,  no 
action  lies  for  a  public  or  common  nuisance :  and  the  reason  of 
this  is,  that  the  damage  being  common  to  all  the  subjects  of  the 
Crown,  no  one  individual  can  ascertain  his  particular  proportion 
of  it,  or,  if  he  cotild,  it  would  be  extremely  hard  if  every  subject 
in  the  kingdom  were  allowed  to  harass  the  offender  with  separate 
actions.^  So,  "  where  a  statute  prohibits  the  doing  of  a  particular 
act  affecting  the  public,  no  person  has  a  right  of  action  against 
another  merely  because  he  has  done  the  prohibited  act.  It  is  in- 
cumbent on  the  party  complaining  to  allege  and  prove,  that  the 
doing  of  the  act  prohibited  has  caused  him  some  special  damage, 
some  peculiar  injury  beyond  that  which  he  may  be  supposed  to 
sustain  in  common  with  the  rest  of  the  Queen's  subjects  by  an 
infringement  of  the  law.  But  where  the  act  prohibited  is  ob- 
viously prohibited  for  the  protection  of  a  particular  party,  there 
it  is  not  necessary  to  allege  special  damage."^ 

Again,  where  the  damage  resulting  from  the  act  of  another  is 
too  remote,^  or,  in  other  words,  flows  not  naturally,  legally,  and 
with  sufficient  directness  from  the  alleged  injury,  the  plaintiff  will 
not  be  entitled  to  *recover  ;*  for  instance,  in  an  action  for 
slander,  the  special  damage  must  be  the  legal  and  natural 
consequence  of  the  words  spoken,  otherwise  it  will  not  sustain 
the  declaration.  It  is  not  sufficient  to  prove  a  mere  wrongful  act 
of  a  third  person  induced  by  the  slander,  as,  that  he  dismissed 
the  plaintiff"  from  his  employ  before  the  end  of  the  term  for  which 
they  had  contracted ;  for  this  is  an  illegal  act,  which  the  law  -will 

Litt.  56  a. ;  Rose  v.  Groves,  6  Scott,  N.  R.,  645,  and  the  cases  there  cited.  St  p 
also,  as  to  the  liability  to  repair,  Russell  v.  Men  of  Devon,  3  T.  R.  667,  671. 
cited  judgm.  McKinnon  v.  Penson,  8  Exch.  327;  S.  C,  aflBrmed  in  error,  9 
Exch.  609.     As  to  the  right  to  abate  a  nuisance ;  post,  Chap.  VI.,  sect.  2. 

'  3  Bla.  Com.,  21st  ed.,  319  ;  4  Id.  166 ;  Co.  Litt.  56  a. ;  1  Chit.  Gen.  Pr. 
Law,  10. 

2  Judgm.  Chamberlaine  v.  The  Chester  and  Birkenhead  R.  C,  1  Exch.  876-T. 

'  Com.  Dig.,  "Action  upon  the  case  for  Defamation,"  (F.  31).  See  Mar- 
tinez V.  Gerber,  3  Scott,  N.  R.,  886;  Dawson  v.  The  Sheriffs  of  London,  3 
Ventr.  84,  89. 

"  Per  Patteson,  J.,  KeUey  v.  Partington,  5  B.  &  Ad.  651:  37  E.  C.  L.  R.; 
Bac.  Abr.,  "Actions  in  General,"  (B);  Haddon  v.  Lott,  15  C.  B.  411 :  80  E.  C. 
L.  R.;  Butler  v.  Kent,  19  Johns.  (U.  S.)  R.  333.  See  also. Boyle  v.  Brandon, 
18  M.  &  W.  738,  and  cases  cited  under  the  maxim,  Injure  non  remota  causa  sect 
proxiima  speciatur—post,  p.  203. 

10 
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not  presume  to  be  a  natural  result  of  the  words  spoken.^  So, 
where  the  plaintiffj  being  director  of  certain  musical  perform- 
ances, brought  an  action  on  the  case  against  the  defendant,  for 
publishing  a  libel  on  a  public  singer,  engaged  by  the  plaintiff, 
alleging,  that  she  was  thereby  debarred  from  performing  in 
public  through  the  apprehension  of  being  ill  received,  so  that 
the  plaintiff  lost  the  profits  which  would  otherwise  have  accrued 
to  him  as  such  director,  it  was  held,  that  the  damage  was  too 
remote,  and  the  action  not  maintainable.^ 

The  above  test,  for  determining  whether  any  particular  damage 
is  too  remote  or  not,  although  probably  the  most  accurate  which 
can  be  given,  must,  nevertheless,  be  applied  with  considerable 
caution ;  for  an  action  is  sometimes  maintainable  where  the  dam- 
age does  not,  at  first  sight,  appear  to  flow,  either  naturally  or 
directly,  from  the  alleged  wrongful  act ;  ex.  gr.,  case  was  held  to 
lie  against  the  defendant  for  not  repairing  his  fences,  per  quod  the 
r*iqF;i  plaiiitiff's  horses  escaped  into  the  defendant's  close,  and 
were  there  killed  by  the  falling  of  a  haystack ;  the  Court 
being  of  opinion  that  the  damage  was  not  too  remote.^  And  even 
in  trespass,  a  person  who  sets  in  motion  a  dangerous  thing,  which 
occasions  mischief,  will  be  liable,  if  the  circumstances  show  such 
mischief  to  have  resulted  from  a  continuation  of  the  original 
force  applied  to  the  moving  body  by  the  defendant,  or  if  he  can 
be  considered,  in  legal  language,  as  the  causa  causans.* 

There  are  also  cases  in  which  it  has  been  adjudged  that  an 
action  on  the  case  for  a  malicious  prosecution  will  not  lie,  though 
the  act  complained  of  be  admitted  to  be  malicious ;  as,  at  the  suit 
of  a  subordinate  against  his  commanding  officer,  for  an  act  done 

1  Vicars  v.  Wilcocks,  8  East,  1.  See  Knight  v.  Gibbs,  1  A.  &.  E.  43 :  38  E. 
C.  L.  R. ;  Ward  v.  'Weeks,  4  M.  &  P.  796. 

2  AsMey  v.  Harrison,  1  Esp.  48  ;  Lumley  v.  Gye,  2  E.  &  B.  216:  75  E.  0.  L. 
E.:  may  be  considered  a  leading  case  upon  tlie  above  subject. 

3  Powell  V.  Salisbury,  2  Yo.  &  J.  891 ;  WanstaU  v.  Pooley,  6  H.  L.  Cas. 
910,  note. 

"  Scott  V.  Shepherd,  2  W.  Bla.  892  ;  S.  C,  3  Wils.  403  ;  per  Lord  EUenbo- 
rough,  C.  J.,  Leame  v.  Bray,  3  East,  596;  Gilbertson  v.  Eichardson,  5  C.  B. 
503  :  57  E.  C.  L.  E. ;  Worms  t.  Story,  11  Exch.  427  ;  Guille  v.  Swan,  19  Johns. 
(U.  S.)  E.  381 ;  Vanderburgh  v.  Truax,  4  Denio,  (U.  S.,)  R.  464;  PiggotT. 
Eastern  Counties  E.  C,  3  C.  B.  329:  54  E.  C.  L.  E.  ;  (which  was  case  for 
damage  caused  by  a  spark  from  an  engine  ;  per  Martin,  B.,  Blyth  v.  Birming- 
ham Waterworks  Co.  11  Exch.  783.  See  the  maxim,  Sic  utere  tuo  ut  c 
non  Icedas,  post,  Chap.  VI.  §  3. 
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in  tte  coiirse  of  disciplme  and  under  the  powers  legally  incident 
to  his  situation;  notwithstanding  that  the  perversion  of  his 
authority  is  made  the  ground  of  the  action  ;  and  the  principle  of 
all  such  cases  is,  that  the  law  will  rather  suffer  a  private  mischief 
than  a  public  inconvenience.'  Again,  no  action  at  law  lies  to 
recover  damages  from  an  executor  for  not  paying  a  general 
legacy,^  nor  by  a  cestui  que  trust  against  a  trustee  for  breach  of 
trust,^  nor  for  disturbance  of  a  pew  in  the  body  of  the  church, 
unless  attached  *to  a  house.^  In  these  cases,  there  are  ^.^f-^Qp-| 
remedies,  but  not  by  actions  in  the  Courts  of  common 
law ;°  and,  although  it  is  ordinarily  true  that  "  every  wrong  has 
its  remedy,"  it  is  equally  true  that  "  the  remedy  must  be  appro- 
priately pursued."^  We  have,  moreover,  already  seen,  that,  from 
motives  of  public  policy,  the  sovereign  is  not  personally  answer- 
able for  negligence  or  misconduct ;  and  if  such  misconduct  occurs 
in  fact,  the  law  affords  no  remedy.  We  may  add,  that  a  manda- 
mus, the  object  of  which  writ  is  to  enforce  a  clear  legal  right 
where  there  is  no  other  means  of  doing  it,  will  not  lie  to  the 
Crown,  or  its  servants  strictly  as  such,  to  compel  the  payment  of 
money  alleged  to  be  due  from  the  Crown.' 

Lastly,  where  the  act  of  another,  though  productive  of  injury 
to  an  individual  amounts  to  a  felony,  the  private  remedy  is  sus- 
pended* until  justice  shall  have  been  satisfied  ;  for  public  policy 

'  Jolmstone  v.  Sutton,  (in  error, )  1  T.  R.  513,  548.     See  Hodgkinson  v.  Fer- 
nie,  36  L.  J.  C.  P.  317. 
2  3  Wms.  Exors.,  5th  ed.,  1746  ;  Barlow  v.  Brown,  16  M.  &  W.  136. 
3 1  Chitt.  PI.,  7th  ed.,  3. 
"  Mainwaring  v.  Giles,  5  B.  &  Aid.  356  :  7  B.  C.  L.  R. 

5  Quaere,  whether,  under  any  circumstances,  an  action  at  law  lies  against  a 
clergyman  for  refusing  to  perform  the  marriage  ceremony  ?  Davis  v.  Blacli,  1 
Q.  B.  900 :  41  E.  C.  L.  R.  ;  cited  1  Roberts,  R.  183. 

6  Per  Maule,  J.,  Lewis  v.  Clifton,  14  C.  B.  355  :  78  E.  C.  L.  R.  See  Stevens 
V.  Jeacoclie,  11  Q.  B.  781 :  63  E.  0.  L.  R.  ;  cited  arg.  1  H.  tt  N.  383  ;  Mar- 
shall V.  Curtis,  18  Q.  B.  883 :  83  E.  C.  L,  R.;  Boyce  v.  Higgins,  14  C.  B.  1 ; 
Glynn  v.  Thomas,  11  Exch.  870  ;  Watkins  v.  Great  Northern  R.  C.  16  Q.  B. 
961 :  71  E.  C.  L.  R.  ;  Kennet  and  Avon  Navigation  Co.  v.  Witherington,  18  Q. 
B.  531 :  83  E.  C.  L.  R.;  Gwyn  v.  Hardwicke,  1  H.  &  N.  49  :  Couch  v.  Steel, 

3  E.  &  B.  403  :  77  E.  C.  L.  R.;  Reeves  v.  White,  17  Q.  B.  995  :  79  E.  C.  L.  R. 
''Ante,  p.  57;  Viscount  Canterbury  v.  A.-G.  1  Pliil.  306;  In  re  Baron  de 

Bode,  6  Dowl.  P.  C.  776. 
^  Ante,  p.  153.     The  distinction  intimated  by  Buller,  J.,  in  Master  v.  Miller, 

4  T.  R.  333-3,  between  actions  of  tort  and  of  contract — in  regard  to  the  former  of 
which  only  he  contends  that  the  rule  stated  supra  applies — does  not  seem  to  be 
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requires  tliat  offenders  against  the  law  shall  be  brought  to  justice ; 
and,  therefore,  it  is  a  rule  of  the  law  of  England,  that  a  man  shall 
not  be  allowed  to  make  a  felony  the  foundation  of  a  civil  action, 
P^^  „^,  nor  to  waive  the  felony  and  go  for  damages  ;*  but  for  a 
mere  misdemeanour,  such  as  an  assault,  battery,  or  libel, 
the  right  of  action  is  subject  to  no  such  impediment  f  and  even 
where  a  felony  has  been  committed,  it  seems  that  the  rule  of 
public  policy  above  mentioned  applies  only  to  proceedings 
between  the  plaintiff  and  the  felon  himself,  or  at  the  most,  the 
felon  and  those  with  whom  he  must  be  sued,  and  does  not  apply 
where  the  action  is  brought  against  a  third  party,  who  is  inno- 
cent of  the  felonious  transaction.'  Moreover,  it  is  clear  that  the 
liability  to  an  action  cannot  of  itself  furnish  any  answer  to  an 
indictment  for  fraud.* 


Quod  Eemedio  destituitue  ipsa  Ee  valet  si  Culpa  absit. 

(Bao.  Max.,  reg.  9.) 

That  which  is  without  remedy,  avails  of  itself  if  there  be  no  fault  in  the  party 
seeking  to  enforce  it. 

There  are  certain  extra-judicial  remedies  as  well  for  real  as 
personal  injuries,  which  are  furnished  or  permitted  by  the  law, 
where  the  parties  are  so  peculiarly  circumstanced  as  to  make 
it  impossible  to  apply  for  redress  in  the  usual  and  ordinary 
methods.' 

r*1  Q81       "  ^^^  benignity  of  the  law  is  such,"  observes  Lord  *Ba- 
con,  "  that,  when,  to  preserve  the  principles  and  grounds 

sustainable.  As  to  tlie  restitution  of  stolen  property,  see  stat.  7  &  8  Geo.  4,  c. 
39,  s.  57. 

'  Judgm.  Stone  v.  Marsh,  6  B.  &  C.  564 :  13  E.  0.  L.  R.;  Crosby  v.  Leng, 
13  East,  409  ;  per  Rolfe,  B.,  13  M.  &  W.  608.  See  also,  per  Sir  Walter  Scott, 
The  Hercules,  2  Dods.  375-6  ;  1  H.  Bla.  588  ;  Higgins  v.  Butclier,  Yelv.  89. 

2  Broom's  Com.  101. 

•■^  White  V.  Spettigue,  13  M.  &  W.  603,  606 ;  Lee  v.  Bayes,  18  C.  B.  599  :  86 
E.  C.  L.  R.;  Stone  v.  Marsh,  6  B.  &  C  551 :  13  E.  C.  L.  R.  ;  Marsh  v.  Keat- 
ing, 1  Bing.  N.  C.  198 :  27  E.  C.  L.  R. 

"  Judgm.  Reg.  v.  Kendrick,  5  Q.  B.  64,  65 :  48  E.  C.  L.  R.;  in  connection 
with  which  case,  see  Reg.  v.  Abbot,  1  Den.  C.  C.  273 ;  Reg.  v.  Eagleton,  1 
Dearsl.  376,  515 ;  Reg.  v.  Burgon,  1  Dearsl.  &  B.  11 ;  Reg.  v.  Roebuck,  Id.  24 ; 
Reg.  V.  Keighley,  Id.  145  ;  Reg.  v.  Sherwood,  Id.  251 ;  Reg.  v.  Bryan,  26  L. 
J.  M.  C.  84. 

»  See  3  Bla.  Com.,  21st  ed.,  18.. 


FUNDAMENTAL    LEGAL    PRINCIPLES.  149 

of  law,  it  deprives  a  man  of  his  remedy  without  his  own  fault,  it 
will  rather  put  him  in  a  better  degree  and  condition  than  in  a 
worse ;  for  if  it  disable  him  to  pursue  his  action,  or  to  make  his 
claim,  sometimes  it  will  give  him  the  thing  itself  by  operation  of 
law  without  any  act  of  his  own ;  sometimes  it  will  give  him  a 
more  beneficial  remedy."^ 

On  this  principle  depended  the  doctrine  of  remitter,  which, 
prior  to  the  recent  abolition  of  real  actions,  was  applicable  where 
one,  who  had  the  true  property  or  jus  proprietatis,  in  lands,  but 
was  out  of  possession,  and  had  no  right  to  enter  without  recover, 
ing  possession  by  real  action,  had  afterwards  the  freehold  cast 
upon  him  by  some  subsequent  and,  of  course,  defective  title,  in 
which  case  he  was  remitted  or  sent  back  by  operation  of  law  to 
Ms  ancient  and  more  certain  title,  and  the  right  of  entry  which 
he  had  gained  by  a  bad  title  was  held  to  be,  ipso  facto,  annexed  to 
his  own  inherent  good  one,  so  that  his  defeasible  estate  was  utterly 
defeated  and  annulled  by  the  instantaneous  act  of  law,  without  his 
participation  or  consent.^  The  reason  of  this  was,  because  he 
who  possessed  the  right  would  otherwise  have  been  deprived  of 
all  remedy ;  for,  as  he  himself  was  the  person  in  possession  of  the 
freehold,  there  was  no  other  person  against  whom  he  could  bring 
an  action  to  establish  his  prior  right ;  and  hence  the  law  adjudged 
him  to  be  in  by  remitter,  that  is,  in  the  like  condition  as  if  he 
had  lawfully  recovered  the  land  by  suit.'  There  could,  however, 
according  to  the  above  doctrine,  be  no  remitter  *where  ^^^ ._.. 
issue  in  tail  was  barred  by  the  fine  of  his  ancestor,  and  -^ 

the  freehold  was  afterwards  cast  upon  him ;  for  he  could  not  have 
recovered  such  estate  by  action,  and,  therefore,  could  not  be  re- 
mitted to  it.*  Neither  will  the  law  supply  a  title  grounded  upon 
matter  of  record ;  as  if  a  man  be  entitled  to  a  writ  of  error,  and 
the  land  descend  to  him,  he  shall  not  be  in  by  remitter.*  And  if 
land  is  expressly  given  to  any  person  by  Act  of  Parliament, 
neither  he  nor  his  heirs  shall  be  remmitted,  for  he  shall  have  no 
other  title  than  is  given  by  the  Act." 

'  Bac.  Max.,  reg.  9  ;  6  Eep.  68. 

23  Bla.   Com.,  21st  ed.,  19.     See  this  subject  treated  at  length,  Vin.  Ab., 
"Remitter;"  Shep.  Touch.,  by  Preston,  156,  n.  (82),  386. 
'  Pinch  Law,  19  ;  2  Bla.  Com.,  21st  ed.,  30 ;  Litt.  s.  661 ;  post,  p.  301  (o). 
*  3  Bla.  Com.,  16th  ed.,  21,  and  n.  (1).     See  also,  Bac.  Max.,  vol.  4,  p.  40. 
'  Bac.  Max.,  reg.  9,  adfinem.  ^  1  Rep.  48. 
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Tlie  following  instance  is  that  usually  given,  in  order  to  show 
the  operation  and  explain  the  meaning  of  the  doctrine  of  remitter. 
Suppose  that  A.  disseises  B.,  that  is,  turns  him  out  of  possession, 
and  afterwards  demises  the  land  to  B.  (without  deed)  for  a  term 
of  years  by  which  B.  enters,  this  entry  is  a  remitter  to  B.,  who  is 
in  of  his  former  and  better  title.' 

In  Doe  d.  Daniel  v.  Woodroffe,  which  went  by  writ  of  error 
before  the  Court  of  Exchequer  Chamber  and  House  of  Lords,^ 
the  law  of  remitter  was  much  considered,  and  several  important 
points  were  decided,  which  are  here  stated  shortly,  for  the  con- 
sideration of  the  reader.     The  facts  of  this  case  were  as  under : — 

H.  W.  being  tenant  in  tail  in  possession  of  certain  lands,  with 
the  reversion  to  the  heirs  of  her  late  husband,  executed  a  deed- 
poll  in  1735,  which  operated  as  a  covenant  to  stand  seised  to  the 
use  of  her  only  son,  G.  W.,  in  fee.  G.  W.  afterwards,  and  during 
*the  lifetime  of  his  mother,  suffered  a  recovery  of  the  same 
'"  -'  lands  to  the  use  of  himself  in  fee.  He  died  in  1779,  with- 
out issue,  having  by  his  will  devised  the  lands  to  trustees  and  their 
heirs,  in  trust  to  pay  an  annuity  to  his  nephew  and  subject  thereto 
to  his  great  nephew,  W.  B.,  for  life,  with  certain  remainders  over. 
The  trustees  entered  into  and  continued  in  possession,  until  the 
death  of  the  annuitant  in  1790,  when  they  gave  possession  to  W. 
B.,  who  continued  in  possession  of  the  rents  and  profits  of  the 
entirety  up  to  the  time  of  his  death  in  1824 ;  and  did  various 
acts,  showing  that  he  claimed  and  held  under  the  will.  Upon  the 
facts  thus  shortly  stated,  the  Court  decided,  1st,  that  the  base  fee 
created  by  the  deed-poll  did  not  upon  H.  W.'s  death,  become 
merged  in  the  reversion  in  fee  in  Gr.  W. ;  as  the  estate  tail  still 
subsisted  as  an  intermediate  estate :  2ndly,  that  Gr.  W.  was  not 
remitted  to  his  title  under  the  estate  tail,  the  recovery  suffered  by 
him  having  estopped  him :  Srdly,  that  W.  B.,  although  taking  by 
the  Statute  of  Uses,  was  capable  of  being  remitted,  as  the  estate 
tail  had  not  been  discontinued :  ithly,  that  the  acts  done  by  W. 
B.  did  not  amount  to  a  disclaimer,  by  him  of  the  estate  tail,  as  a 
party  cannot  waive  an  estate  to  which  he  would  be  remitted, 
where  the  remitter  would  enure  to  the  benefit  of  others  as  well 
as  himself:   5thly,  that  the  right  of  entry  first  accrued  on  the 

'  Finch  Law,  61. 

2  3  Ho.  L.  C.  811 ;  S.  C.  15  M.  &  "W".  769  ;  cited  per  Rolfe,  B.,  Spottswood  v. 
Barrow,  5  Exc.  113  ;  and  arg.  Tarleton  v.  Liddell,  17  Q.  B.  406  :  79  E.  C.  L.  B. 
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deatli  of  Gr.  W.  in  1779,  ■when  there  was  first  an  available  right 
of  entry;  and,  consequently,  that  the  entry  by  "W.  B.  in  1790, 
was  not  too  late;  and  6thly,  it  was  held,  reversing  the  judgment 
given  in  the  Court  below,  that  the  entry  and  remitter  of  W.  B., 
in  1790,  did  not  operate  to  remit  A.  W.,  his  co-parcener,  to  the 
other  moiety  of  the  estate ;  the  Court  observing,  with  reference 
to'  the  last  of  the  above  points,  that  possession  of  land  by  one 
parcener  cannot,  since  the  ^passing  of  the  statute  3  &  4  r^fnA-i-i 
Will.  4,  c.  27,  be  considered  as  the  possession  of  a  co-par- 
cener, and,  consequently,  that  the  entry  of  one  cannot  have  the 
effect  of  vesting  the  possession  in  the  other.' 

The  principle  embodied  in  the  above  maxim  likewise  applies 
in  the  case  of  retainer,'  that  is,  where  a  creditor  is  made  executor 
or  administrator  to  his  debtor.  If  a  person  indebted  to  another 
makes  his  creditor  his  executor,  or  if  such  creditor  obtains  letters 
of  administration  to  his  debtor,  in  these  cases  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  so  much  as  will 
pay  himself  before  any  other  creditor  whose  debts  are  of  equal 
degree.  This,  be  it  observed,  is  a  remedy  by  the  mere  act  of 
law,  and  grounded  upon  this  reason,  that  the  executor  cannot, 
■without  an  e^ndent  absurdity,  commence  a  suit  against  himself^ 
as  representative  of  the  deceased  to  recover  that  which  is  due  to 
him  in  his  own  private  capacity ;  but  having  the  whole  personal 
estate  in  his  hands,  so  much  as  is  sufiicient  to  answer  his  own 
demand  is,  by  operation  of  law,  applied  to  that  particular  pur- 
pose :*  and,  in  this  case,  the  law  according  to  the  observation  of 
Lord  Bacon  above  given,  rather  puts  him  in  a  better  degree  and 
condition  than  in  a  worse,  because  it  enables  him  to  obtain  pay- 
ment before  any  other  creditor  of  equal  degree  has  had  time  to 

>  Judgm.,  15  M.  &  W.  769. 

2  Bac.  Max.,  reg.  9  Argument,  Thomson  v.  Grant,  1  Russ.  540  (a).  But  the 
principle  of  retainer  is  by  some  -writers  referred  to  the  maxim,  potior  est  conditio 
possidentis.  See  2  Wms.  Exors.,  5th  ed.,  937  (n)  ;  2  Ponblan.  Eq.,  5th  ed., 
406  (m). 

'  A  man  cannot  be  at  once  actor  and  reus  in  a  legal  proceeding — nemo  agit  in 
seipsum — (Jenk.  Cent.  40.  See,  in  support  and  illustration  of  this  rule,  per 
Best,  C.  J.,  4  Bing.  151 :  13  E.  C.  L.  R.  ;  Broom's  Com.  566-7:  Faulkner  v. 
Lowe,  3  Exch.  595,  (the  authority  of  which  case  is  questioned  per  Williams,  J., 
Aulton  V.  Atkins,  18  C.  B.  353 :  86  E.  C.  L.  R.;  Rose  v.  Poulteu,  3  B.  &  Aid. 
823. 

*  3  Bla.  Com.,  31st  ed.,  ed.,  18 ;  3  Wms.  Exors.,  5th  ed.,  936. 
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r*9n9i   commence  an  action.    An  *executor  de  son  tort  is  not, 
however,  allowed  to  retain,  for  ttat  would  be  contrary  to 
another  rule  of  law,  which  will  be  hereafter  considered — that  a 
man  shall  not  take  advantage  of  his  own  wrong.' 


In  Juee  non  eemota  Causa  sed  peoxima  spectatue. 

(Bac.  Max.,  reg.  1.) 
In  law  the  immediate,  not  the  remote,  cause  of  any  event  is  regarded. 

"  It  were  infinite  for  the  law  to  consider  the  causes  of  causes, 
and  their  impulsions  one  of  another ;  therefore  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that,  without 
looking  to  any  further  degree."^  The  above  maxim  thus  ex- 
plained, or  rather  paraphrased,  by  Lord  Bacon,  although  of 
general  application,  is,  in  practice,  usually  cited  with  reference 
to  that  particular  branch  of  the  law  which  concerns  marine  insu- 
rance ;  and  we  shall,  therefore,  in  the  first  place,  illustrate  it  by 
briefly  adverting  to  some  cases  connected  with  that  subject.' 

It  is,  then,  a  well-known  and  established  rule,  that  in  order  to 
entitle  the  assured  to  recover  upon  his  policy,  the  loss*  must  be 
a  direct  and  not  a  remote  consequence  *of  the  peril  insured 
against ;°  and  'that,  if  the  proximate  cause  of  the  loss  or 
injury  sustained  be  not  reducible  to  some  one  of  the  perils  men- 
tioned in  the  policy,  the  underwriter- will  not  be  liable.  If,  for 
instance,  a  merchant  vessel  is  taken  in  tow  by  a  ship  of  war,  and 
thus  exposed  to  a  tempestuous  sea,  the  loss  thence  arising  is 
properly  ascribable  to  the  perils  of  the  sea.°    And  where  a  ship 

1  3  Bla.  Com.,  21sl  ed.,  511 ;  2  Wmg.  Exors.,  5th  ed.,  235,  944.  See  Thom- 
son V.  Harding,  2  E.  &  B.  630 :  75  E.  C.  L.  R. 

2  Bac.  Max.,  reg.  1 ;  Babcock  v.  Montgomery  County  Mutual  Insurance  Co., 
4Comst.  (U.  S.)  R.  326. 

3  As  to  remote  damage  and  the  liability  of  one  who  is  the  causa  causans, 
ante,  p.  193.  See,  per  Lord  Mansfield,  C.  J.,  Wadham  v.  Marlow,  1  H.  Bla. 
439,  note.         * 

*  As  to  the  question  what  is  or  may  be  treated  as  a  total  loss  of  ship  or  freight, 
see,  per  Maule,  J.,  Moss  v.  Smith,  9  C.  B.  103-104 :  67  E.  C.  L.  R.  ;  Knight, 
y.  Faith,  15  Q.  B.  649  :  69  E.  C.  L.  R.;  Benson  v.  Chapman,  8  C.  B.  950:  65 
E.  C.  L.  R.;  S.  C.  5  C.  B.  330:  57  E.  C.  L.  R.;  6  M.  &  Gr.  792;  Dean  v. 
Hornby,  3  E.  &  B.  180 :  77  E.  C.  L.  R. 

'  Park  Mar.  Insur.,  8th  ed.,  181. 

6  Hagedom  v.  Whitmore,  1  Stark.,  N.  P.  C.  157 :  2  E.  C.  L.  R.* 
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meets  -witli  sea  damage,  whic'h  checks  lier  rate  of  sailing,  so  that 
she  is  taken  by  an  enemy,  from  whom  she  would  otherwise  have 
escaped,  the  loss  is  to  be  ascribed  to  the  capture,  not  to  the  sea 
damage.*  So,  the  underwriters  are  liable  for  a  loss  arising  imme- 
diately from  a  peril  of  the  sea,  or  from  fire,  but  remotely  from 
the  negligence  of  the  master  and  mariners  f  and,  where  a  ship, 
insured  against  the  perils  of  the  sea,  was  injured  by  the  negligent 
loading  of  her  cargo  by  the  natives  on  the  coast  of  Africa,  and 
being  pronounced  unseaworthy  was  run  ashore  in  order  to  pre- 
vent her  from  sinking  and  to  save  the  cargo,  the  Court  held,  that 
the  rule  causa  proxima  non  remota  spectatur  must  be  applied,  and 
that  the  immediate  cause  of  loss,  viz :  the  stranding,  was  a  peril 
of  the  sea.' 

A  policy  of  insurance  contained  the  following  clause:  r*o 04^-1 
*that  "the  assurers  took  no  risk  in  port  but  sea  risk."  It 
appeared  that  the  ship  was  driven  from  her  moorings,  and  stranded 
within  the  port  of  Cadiz ;  and  that  while  she  lay  on  dry  land, 
and  above  high  water  mark,  she  was  forcibly  taken  possession 
of  and  burnt  by  the  French  troops.  It  further  appeared,  that 
the  cargo  was  not  injured  by  the  stranding,  and  that  no  effort 
was  made  to  unload  the  ship  after  she  was  stranded :  it  was  held, 
that  the  loss  of  the  cargo  must  be  attributed  to  the  act  of  the 
French,  which  was  a  peril  not  insured  against,  and  not  to  the 
stranding  of  the  vessel,  which  was  within  the  words  of  the  policy ; 
that,  although  the  stranding^of  the  vessel  led  to  her  subsequent 
destruction  by  the  enemy,  yet  the  latter  was  the  immediate  cause 
of  the  loss,  according  to  the  maxim,  causa  proxima  et  non  remota 
spectatur.^  So,  where  the  ship,  being  delayed  by  the  perils  of 
the  sea  from  pursuing  her  voyage,  was  obliged  to  put  into  port 
to  repair,  and,  in  order  to  defray  the  expenses  of  such  repairs, 

'  Judgm.  Livie  v.  Janson,  13  East,  653  ;  citing  Green  v.  Elmslie,  Peaks,  N. 
P.  C.  312  ;  Hahn  v.  Corbett,  3  Bing.  305  :  9  E.  C.  L.  R. 

2  "Walker  v.  Maitland,  5  B.  &  Aid.  171 :  7  E.  C.  L.  R.  ;  Busk  v.  R.  E.  A. 
Co.  3  B.  &  Aid.  73  ;  per  Bayley,  J.,  Bishop  v.  Pentland,  7  B.  &  C.  333  :  14  E.  C. 
L.  R.;  Phillips  v.  Naime,  4  C.  B.  343,  350-1 :  56  E.  C.  L.  R.  "See  Hodgson 
V.  Malcolm,  3  N.  R.  336 ;  Judgm.  "Waters  v.  Louisville  Insurance  Co.  11  Peters 
(D.  8.)  R.  330,  333,  333;  Columbine  Insurance  Co.  v.  Lawrence,  10  Peters  (U. 
S.)  R.  517  ;  The  Patapsco  Insurance  Co.  v.  Coulter,  3  Peters  (U.  S.)  R.  222  ; 
General  Mutual  Insurance  Co.  v.  Sherwood,  14  Howard  (U.  S.)  R.  351. 

»  Redman  v.  "Wilson,  14  M.  &  "W.  476  ;  Laurie  v.  Douglas,  15  Id.  746  ;  Cor- 
coran V.  Gumey,  1  E.  &  B.  456 :  73  E.  C.  L.  R. 

*  Patrick  v.  The  Commercial  Insurance  Co.  11  Johns.  (U.  S.)  R.  14. 
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the  master  having  no  other  means  of  raising  money,  sold  part 
of  the  goods,  and  applied  the  proceeds  in  payment  of  these  ex- 
penses, the  Court  held,  that  the  underwriter  was  not  answerable 
for  this  loss,  for  the  damage  was  to  be  considered,  according  to 
the  above  rule,  as  not  arising  immediately  from,  although  in  a 
remote  sense  it  might  be  said  to  have  been  brought  about  by,  a 
peril  of  the  sea.* 

The  preceding  cases,  conjointly  with  those  below  cited,  in 
r*9np;"i  "'^■'^^^^  ^^  maxim  before  us  has  been  applied  under  *dif- 
ferent  states  of  facts,^  will  sufficiently  establish  the  general 
proposition,  that,  in  order  to  recover  for  a  loss  on  a  maratime 
policy,  the  loss  must  be  shown  to  have  been  directly  occasioned 
by  some  peril  insured  against  f  but  this  rule,  although  generally 
and  substantially  true,  must  not  be  applied  in  all  cases  literally 
and  without  qualification.'*  Thus,  where  a  loss  by  fire  was  one 
of  the  perils  insured  against,  and  the  loss  resulted  from  fire  occa- 
sioned by  the  barratrous  act  of  the  master  and  crew,  it  was  held, 
that  the  loss  by  fire  so  caused  was  not  within  the  policy.'  So, 
where  salvage  is  decreed  by  a  Court  of  Admiralty,  for  services 
rendered  to  a  vessel  in  distress,  the  vessel  having  been  long 
before  dismasted,  or  otherwise  injured  or  abandoned  by  her  crew, 
in  consequence  of  the  perils  of  the  sea,  the  salvage  decreed  might, 
at  first  sight,  seem  far  removed  from,  and  unconnected  with,  the 
original  peril,  and  yet,  in  the  law  of  insurance,  it  is  constantly 
attributed  to  it  as  the  direct  and  proximate  cause ;  and  the  under- 
writers are  held  responsible  for  the  loss  incurred,  although  salvage 
be  not  specifically  and  in  terms  insured  against.^ 

'  Powell  v.  Gudgeon,  5  M.  &  S.  431,  436 ;  recognised  Sarquy,  v.  Hobson,  4 
Bing.  131  :  13  E.  C.  L.  R;  Gregson  v.  Gilbert,  cited  Park  Mar.  Insur.,  8th  ed., 
138.  See  also,  Bradlie  v.  The  Maryland  Insurance  Co.  13  Peters  (U.  S.)  B. 
404,  405. 

2  Naylor  v.  Palmer,  8  Exch.  739 ;  S.  C,  (affirmed  in  en'or,)  10  Bxch.  382, 
where  the  loss  resulted  from  the  piratical  act  of  emigrant  passengers ;  McSwiaey 
V.  Royal  Exchange  Assurance  Co.,  14  Q.  B.  634,  646  :  68  E.  C.  L.  R. 

'  See  also,  per  Story,  J.,  Smith  v.  The  Universal  Insurance  Co.,  6  "Wheaton, 
(U.  S.)  R.  185 ;  per  Lord  Alvanley,  C.  J.,  Hadkinson  v.  Robinson,  3  B.  &  P. 
888 ;  Phillips  v.  Nairne,  4  C.  B.  343  :  56  E.  C.  L.  R. 

*  See  14  Peters  (U.  S.)  R.  108,  110,  where  several  instances  are  given,  show- 
ing how  the  rule  must  be  modified. 

5  Per  Story,  J.,  Waters  v.  Louisville  Insurance  Co.,  11  Peters  (U.  S.)  R. 
319,  320. 

6  See  14  Peters  (U.  S.)  R.  108,  110. 


rUNBAMENTAL    LEGAL    PRINCIPLES.  155 

Again,  it  may,  in  general,  be  said,  tliat  everytlaing  whicli  hap- 
pens to  a  ship  in  the  course  of  her  voyage,  by  the  immediate  act 
of  God,  without  the  intervention  of  *human  agency,  is  a  ry^nnn-i 
peril  of  the  sea  ;*  for  instance,  if  the  ship  insured  is  driven 
against  another  by  stress  of  weather,  the  injury  which  she  thus 
sustains  is  admitted  to  be  direct,  and  the  insurers  are  liable  for  it ; 
but  if  the  collision  causes  the  ship  injured  to  do  some  damage  to 
the  other  vessel,  both  vessels  being  in  fault,  a  positive  rule  of 
the  Court  of  Admiralty  requires  that  the  damage  due  to  both 
ships  be  added  together,  and  that  the  combined  amount  be 
equally  divided  between  the  owners  of  the  two ;  and,  i^  such  a 
case,  if  the  ship  insured  has  done  more  damage  than  she  has 
received,  and  is  consequently  obliged  to  pay  the  balance,  this 
loss  can  nbither  be  considered  a  necessary  nor  a  proximate  effect 
of  the  perils  of  the  sea.  It  grows  out  of  a  provision  of  the  law  of 
nations,  and  cannot  be  charged  upon  the  underwriters.^ 

The  maxim  before  us,  however,  is  not  to  be  applied  in  the 
class  of  cases  above  noticed,  if  it  would  contravene  the  fun- 
damental rule  of  insurance  law,  that  the  assurers  are  not  liable 
for  a  loss  occasioned  by  the  wrongful  act  of  the  assured,  and  the 
manifest  intention  of  the  parties.^  Thus,  where  a  vessel  laden 
with  hides  and  tobacco  had,  in  the  course  of  the  voyage,  shipped 
large  quantities  of  sea-water,  and  at  the  termination  of  the  voy- 
age it  was  discovered  that  the  sea-water  had  rendered  the  hides 
putrid,  and  that  the  putrefaction  of  the  hides  had  imparted  an  ill 
flavor  to  the  tobacco,  and  had  thereby  injured  it,  it  was  held  that 
the  damage  thus  *occasioned  to  the  tobacco  was  a  loss  by  p^Qr.K-, 
perils  of  the  sea.^  '-        ^ 

But  though  the  rule  adverted  to  clearly  holds  in  connection  with 
insurance  law,  that  "  no  man  shall  take  advantage .  of  his  own 
wrong"' — ^the  misconduct  of  the  assured  need  not,  in  order  to 

1  Park  Mar.  Insur.,  8tli  ed.,  136. 

2  De  Vaux  y.  Salvador,  4  A.  &  E.  430,  431 :  31  E.  C.  L.  R.;  (cited  6  E.  &  B. 
790:  88  E.  C.  L.  R.;)  the  decision  in  which  case  is  controverted,  14  Peters 
(U.  S.)  R.  111.  See  per  Sir  W.  Scott,  3  Dods.  85,  and  the  maxim,  sio  utere 
iuo  ut  alienum  non  Icedas — -post,  Chap  VI.,  s.  3. 

3  Judgm.  Thompson  v.  Hopper,  6  E.  &  B.  948-9  :  88  E.  0.  L.  R. 

^  Montoya  v.  London  Assurance  Co.,  6  Exch.  451,  cited  judgm.  6  E.  &  B. 
948  :  88  E.  C.  L.  R. 

=  Thompson  v.  Hopper,  6  E.  &  B.  173,  191 :  88  B.  C.  L.  R. ;  Fawcus  v.  Sars- 
fleld,  Id.  193 ;  Phillips  v.  Nairne,  4  C.  B.  843  :  56  E.  C.  L.  R, 
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exempt  the  assurers  from  liability,  be  the  direct  and  proximate 
cause — the  causa  causans — of  the  loss,  if  their  misconduct  was 
causa  sine  qua  non,  the  efficient  cause  of  the  loss,  the  assured  will 
be  disentitled  to  recover.  The  question,  in  any  such  case  for 
solution  must,  therefore,  be — "  whether  the  loss  was  fortuitous,  or 
whether  it  was  induced  or  occasioned  by,  or  proceeded  from,  the 
wrongful  act  or  neglect  of  the  assured.  This  will  not  lead  to  the 
consideration  of  an  indefinite  series  of  causes  supposed  to  act 
upon  each  other.^  Unless  the  proximate  cause  of  the  loss  was 
put  in  motion  by  the  wrongful  act  or  neglect  of  the  assured, 
so  that  the  jury  can  clearly  see  that  without  this  act  or  neglect 
the  loss  would  not  have  happened,  they  cannot  say  the  assured 
induced  or  occasioned  the  loss,  and  the  underwriters  would  be 
held  liable,  the  proximate  cause  being  a  peril  for  which,  by  the 
policy,  he  is  liable."^ 

The  remarks  just  made,  as  well  as  the  general  principle — ^that 
the  law  looks  to  the  immediate,  not  to  the  remote,  cause  of  dam- 
age, may  be  further  illustrated  by  the  following  cases: — An 
r*9fi8i  ^.ction  was  brought  against  the  *defendants  as  carriers  by 
water,  for  damage  done  to  the  cargo  by  water  escaping 
through  the  pipe  of  a  steam  boiler,  in  consequence  of  the  pipe 
having  been  cracked  by  frost ;  and  the  Court  held  that  the 
plaintiff  was  entitled  to  recover,  because  the  damage  resulted 
from  the  negligence  of  the  captain  in  filling  his  boiler  before  the 
proper  time  had  arrived  for  so  doing,  although  it  was  urged  in 
argument,  that  the  above  maxim  applied,  and  that  the  immediate 
cause  of  the  damage  was  the  act  of  God.^ 

Again, — the  plaintiff  put  on  board  defendant's  barge  a  quan- 
tity of  lime,  to  be  conveyed  from  the  Medway  to  London  ;  the 
master  of  the  barge  deviated  unnecessarily  from  the  usual 
course,  and,  during  the  deviation,  a  tempest  wetted  the  lime, 
and,  the  barge  taking  fire  in  consequence  thereof,  the  whole 
was  lost.  It  was  held,  that  the  defendant  was  liable,  and  that  the 
cause  of  loss  was  sufficiently  proximate  to  entitle  plaintiff  to 
recover  under  a  declaration  alleging  the   defendant's  duty  to 

'  Ante,  p.  303.     See  Alston  v.  Herring,  11  Exoh.  833. 

2  Judgm.  Thompson  v.  Hopper,  6  E.  &  B.  950-953 :  88  E.  C.  L.  E.:  citing 
Bell  v.  Carstairs,  14  East,  374,  which  is  a  leading  case  illustrating  the  qualifica- 
tion of  Lord  Bacon's  maxim  adverted  to  twpra. 

»  Siordet  v.  Hall,  4  Bing.  607 :  13  E.  C.  L.  R. ;  post,  p.  311. 
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carry  the  lime  witliOTit  ■uniiecessary  deviation,  and  averring  a 
loss  by  unnecessary  deviation;  a  duty  being  implied  on  tbe 
owner  of  a  vessel,  whetlier  a  general  ship,  or  liired  for  tbe 
express  purpose  of  the  voyage,  to  proceed  witliout  unnecessary 
deviation  in  tbe  usual  course.^ 

The  maxim  as  to  remoteness  has  an  important  application  in 
connection  witli  the  measure  of  damages :  the  question  which  in 
practice  most  frequently  presents  itself,  being — is  a  particular 
item  of  damage  properly  referable  to  the  cause  of  action  alleged 
and  proved  by  the  complainant?  The  rule  for  our  guidance 
upon  this  subject,  where  the  *action  is  founded  in  con-  r^^nnq-i 
tract,  as  laid  down  by  the  Court  of  Exchequer  in  Hadley 
V.  Baxendale,^  and  since  recognized,  is  as  follows ; — "  where  two 
parties  have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly  and  reas- 
onably be  considered  either  arising  naturally,  i.  e.  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract  as 
the  probable  result  of  the  breach  of  it."  Of  this  rule  the  former 
alternative  clause  may  be  sufficiently  illustrated  by  cases  already 
cited,'  the  latter  is,  in  the  judgment  specified,  thus  explained  and 
exemplified  by  the  Court,  "If  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated  by  the 
plaintiffs  to  the  defendants  and  thus  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a  contract  which  they 
would  reasonably  contemplate  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  a  breach  of  contract  under 

'  Davis  V.  Garrett,  6  Bing.  716,  .19  E.  C.  L.  R. 

2  9  Excli.  841  (with  wliicli  compare  Black  v.  Baxendale,  1  Excli.  410,  and 
Waters  v.  Towers,  8  Excli.  401)  ;  Theobald  v.  The  Railway  Passengers  Assu- 
rance Co.,  10  Exch.  45;  Hamlin  v.  Great  Northern  R.  C,  1  H.  &  N.  408; 
Fletcher  V.  Tayleur,  17  C.  B.  21 :  84  E.  C.  L.  R.,  where  Jervis,  C.  J.,  observes, 
"  May  it  not  be  that  the  breach  of  a  mercantile  contract  may  be  susceptible  of 
estimation  according  to  the  average  percentage  of  mercantile  profits  ?  Is  not 
that  to  some  extent  the  result  of  Hadley  v.  Baxendale?"  See  Pounsett  v. 
FuUer,  17  C.  B.  660 :  84  E.  C.  L.  R. 

'  Ante,  p.  193.  See  particularly  as  regards  the  measure  of  damages  in  an 
action  of  tort,  Lumley  v.  Gye,  3  E.  &  B.  216 :  75  E.  C.  L.  R.  ;  Crouch  v.  Great 
Northern  R.  C,  11  Exch.  742 ;  Randell  v.  Trimen,  18  C.  B.  786 :  86  E.  C.  L. 
R. ;  Hill  V.  Balls,  2  H.  &  N.  299,  805  ;  CoUen  v.  "Wright,  26  L.  J.,  Q.  B.  147, 
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these  special  circumstances,  so  known  and  communicated.  But, 
r*9irn  '-'^  ^^®  otlier  hand,  if  these  special  circumstances  were 
wholly  unknown  to  the  party  breaking  the  contract,  he  at 
the  most  could  only  be  supposed  to  have  had  in  his  contempla- 
tion the  amount  of  injury  which'would  arise  generally,  and  in  the 
great  multitude  of  cases  not  affected  by  any  special  circum- 
stances, from  such  a  breach  of  contract.  For  had  the  special 
circumstances  been  known,  the  parties  might  have  specially 
jjrovided  for  the  breach  of  contract  by  special  terms  as  to  the 
damages  in  that  case ;  and  of  this  advantage  it  would  be  very 
unjust  to  deprive  them." 

The  maxim,  injure  non  remota  ciiasa  sed  proxima  spectaiur,  does 
not,  however,  apply  to  any  transaction  originally  founded  in  fraud 
or  covin ;  for  the  law  will  look  to  the  corrupt  beginning,  and 
consider  it  as  one  entire  act,  according  to  the  principle,  dolus  cir- 
cuitu  non  purgatw-^ — fraud  is  not  purged  by  circuity.^ 

Neither  does  the  above  maxim,  according  to  Lord  Bacon,  ordi- 
narily hold  in  criminal  cases,  because  in  them  the  intention  is 
matter  of  substance,  and,  therefore,  the  first  motive,  as  showing 
the  intention,  must  be  principally  regarded.^  As,  if  A.,  of  malice 
prepense,  discharge  a  pistol  at  B.,  and  miss  him,  whereupon  he 
throws  down  his  pistol  and  flies,  and  B.  pursues  A.  to  kill  him, 
on  which  he  turns  and  kills  B.  with  a  dagger ;  in  this  case,  if  the 
law  considered  the  immediate  cause  of  death,  A.  would  be  justi- 
fied as  having  acted  in  his  own  defence ;  but,  looking  back,  as  the 
law  does,  to  the  remote  cause,  the  offence  will  amount  to  murder, 
because  committed  in  pursuance  and  execution  of  the  first  mur- 
derous intent.* 

p.^„^-,  '^Nevertheless  an  indictment  will  sometimes  fail  to  be 
sustainable  on  the  gro  and  of  remoteness.  For  instance — 
If  the  trustees  of  a  road  neglect  to  repair  it  in  pursuance  of  powers 
vested  in  them  by  statute,  and  one  passing  along  the  road  is  ac- 
cidentally killed  by  reason  of  the  omission  to  repair,  the  trustees 
are  not  indictable  for  manslaughter,  for  "not  only  must  the 
neglect,  to  make  the  party  guilty  of  it  liable  to  the  charge  of 

•  '■'■Bolus  here  means  any  wrongful  act  tending  to  the  damage  of  another:" 
Judgm.  6  E.  &  B.  948 :  88  E.  C.  L.  R. 

2  Bac.  Max.,  reg.  1 ;  Noy,  Max.,  9th  ed.,  p.  13  ;  Tomlins'  Law  Diet.,  tit. 
"Fraud." 

»  Bac.  Max.,  vol.  iv.  p.  17.  *  Bac.  Max.,  reg.  1. 
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felony,  be  personal,  but  tbe  death  must  be  the  immediate  result 
of  that  personal  neglect."'  Again — Gr.  by  falsely  pretending  that 
he  was  a  naval  oflioer,  induced  B.  to  enter  into  a  contract  to  pro- 
vide him  with  board  and  lodging  at  so  much  per  week,  in  pursu- 
ance whereof,  he  was  supplied  with  food.  Held,  that  G.  could  not 
be  convicted  of  obtaining  certain  specified  articles  of  food  by  false 
pretences — the  supply  of  the  food  being  too  remotely  the  result  of 
false  pretence.^ 


Actus  Dei  Nemini  Facit  Injuriam. 

(3Bla.  Com.  31st  ed.,  132.) 
The  act  of  God  is  so  treated  by  tlie  law  as  to  effect  no  one  injuriously. 

The  act  of  God  signifies,  in  legal  phraseology,  any  inevitable 
accident  occurring  without  the  intervention  of  man,  and  may, 
indeed,  be  considered  to  mean  something  in  opposition  to  the  act 
of  man,  as  storms,  tempests,  and  lightning.'  The  above  maxim 
may,  therefore,  be  *paraphrased  and  explained  as  follows :  |-^  .. 
it  would  be  unreasonable  that  those  things,  which  are  in- 
evitable  by  the  act  of  God,  which  no  industry  can  avoid,  nor  pol 
icy  prevent,  should  be  construed  to  the  prejudice  of  any  person  in 
whom  there  has  been  no  laches.^ 

Thus,  if  a  sea-bank  or  wall,  which  the  owners  of  particular 
lands  are  bound  to  repair,  be  destroyed  by  tempest,  without  any 
default  in  such  owners,  the  commissioners  of  sewers  may  order  a 
new  wall  to  be  erected  at  the  expense  of  the  wholS  level  f  and  the 
reason  of  this  is,  that  although,  by  the  law,  an  individual  be  bound 
vO  keep  the  wall  in  repair,  yet  that  which  comes  by  the  act  of 
God,  and  is  so  inevitable  that  it  can  by  no  foresight  or.  industry 

'  Reg  V.  Pocock,  17  Q.  B.  34,  39  :  79  E.  C.  L.  R.  See  Reg  t.  Hughes,  1 
Dearsl.  &  B.  348. 

2  Reg  V.  Gardner,  1  Dearsl.  &  B.  40  (in  connection  with  which  case  see 
Reg  V.  Sherwood,  Id.  251 ;  and  cases  cited  ante,  y).  197  (b.)  ;  Bishop,  Crini.  L. 
ss.  303,  330). 

3  Per  Lord  Mansfield,  C.  J.,  Foi-ward  v.  Pittard,  1  T.  R.  33  ;  Bell,  Diet.  & 
Dig.  of  Scotch  Law,  p.  11 ;  Trent  Navigation  v.  Wood,  3  Esp.  131 ;  Oakley  v. 
Portsmouth  and  Ryde  Steam  Packet  Co.,  11  Excli.  618;  Story  on  Bailments, 
5th  ed.  s.  25.     Blyth  v.  Birmingham  "Waterworks  Co.,  11  Exch.  781. 

"« 1  Rep.  97. 

^  R.  v.  Somerset  (Commissioners  of  Sewers),  8  T.  R.  313  ;  Wing.  Max.,  p. 
610. 
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of  him  that  is  bound  be  prevented,  shall  not  charge  such  party.' 
But  there  must  be  no  default  in  the  owner ;  for,  where  the  owner 
of  marsh  land  was  bound  by  the  custom  of  the  level  to  repair  the 
sea-walls  abutting  on  his  own  land,  and  by  an  extraordinary  flood - 
tide  the  wall  was  damaged,  the  Court  refused  to  grant  a  mandamus 
to  the  commissioners  of  sewers  to  reimburse  him  the  expense  of 
the  repairs,  it  appearing  by  af&davit  that  the  wall  had  been  previ- 
ously presented  for  being  in  bad  repair,  and  was  out  of  repair  at 
the  time  the  accident  happened.^ 

In  another  more  recent  case,  it  was  held,  that  a  landowner  may 
rftomi  ^®  liable,  by  prescription,  to  repair  sea-walls,  *altho ugh 
destroyed  by  extraordinary  tempest;  and,  therefore,  on 
presentment  against  such  owner  for  sufi'ering  the  walls  to  be  out 
of  repair,  it  ought  not,  in  point  of  law,  to  be  left  as  the  sole  ques- 
tion for  the  jury,-  whether  the  walls  were  in  a  condition  to  resist 
ordinary  weather  and  tides ;  but  it  is  a  question  to  be  determined 
on  the  evidence,  whether  the  proprietor  was  bound  to  provide 
against  the  efifects  of  ordinary  tempests  only,  or  of  extraordinary 
ones  also.^ 

On  the  same  principle,  where  part  of  land  demised  to  a  tenant 
is  lost  to  him  by  any  casualty,  as  the  overflowing  of  the  sea,  this 
appears  to  be  a  case  of  eviction,  in  which  the  tenant  may  claim 
an  apportionment  of  the  rent,  provided  that  the  loss  be  total ;  for, 
if  there  be  merely  a  partial  irruption  of  water,  the  exclusive 
right  of  fishing,  which  the  lessee  would  thereupon  have,  would 
be  such  a  perception  of  profits  of  the  land  as  to  annul  his  claim 
to  an  apportionment.''  Where,  also,  land  is  surrounded  suddenly 
by  the  rage  or  violence  of  the  sea,  without  any  default  of  the 
tenant,  or  if  the  surface  of  a  meadow  be  destroyed  by  the  erup- 
tion of  a  moss,  this  is  no  waste,  (if  the  injury  be  repaired  in  a 
convenient  time),  but  the  act  of  God,  that  vis  major  for  which  the 
tenant  is  not  responsible.* 

With  respect  to  the  liability  of  either  landlord  or  tenant,  where 
premises  under  demise  are  destroyed  by  fire,  the  rule  is,  that,  in 

1  Keighley's  case,  10  Rep.  139  ;  Reg  v.  Bamber,  5  Q.  B.  379 :  48  E.  C.  L.  R 

2  R.  V.  Essex  (Commissioners  of  Sewers),  1  B.  &  C.  477 :  8  E.  C.  L.  E. 

3  Reg.  v.  Leigh,  10  A.  &  E.  398  :  37  E.  0.  L.  R. 

"  Woodf.,  L.  &  T.,  7th  ed.,  340 ;  1  Roll.  Abr.  336, 1.  40  ;  Bac.  Abr.,  "Rent" 
(M.  2).     See  Dyer,  56. 

6  Per  Tindal,  C.  J.,  Simmons  v.  Norton,  7  Ring.  647,  648 :  30  B.  C.  L.  R. ; 
Com.  Dig.,  "Waste"  (E.  5). 
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the  absence  of  any  special  contract  between  the  parties,  the  land- 
.  lord  is  never  liable  to  rebuild,  even  if  he  has  received  the  value 
from  an  insurance  office  ■}  neither  is  the  tenant,  since  the  stat. 
*6  Anne,  c.  31,  s.  6 ;  but  the  latter  is  liable  to  the  pay-  1-^^9-14^-1 
ment  of  rent  until  the  tenancy  is  determined.^ 

In  Izon  vs.  Gorton,'  the  defendants  were  tenants  from  year  to 
year  to  the  plaintiff,  of  the  upper  floors  of  a  warehouse,  at  a  rent 
payable  quarterly ;  the  premises  were  destroyed  by  an  accidental 
fire  in  the  middle  of  a  quarter,  and  were  wholly  untenantable 
until  rebuilt  about  seven  months  after :  and  it  was  held  that  the 
relation  of  landlord  and  tenant  was  not  determined  by  the  de- 
struction of  the  premises,  but  that  the  defendants  remained  liable 
for  the  rent  until  the  tenancy  should  be  in  the  usual  way  put  an 
end  to,  and  that  such  rent  was  recoverable  in  assumpsit  for  use 
and  occupation. 

Where  there  is  a  general  covenant  by  the  lessee  to  repair  and 
leave  repaired  at  the  end  of  the  term,  the  lessee  is  clearly  liable 
to  rebuild  in  case  of  the  destruction  of  the  premises  by  accidental 
fire,  or  by  any  other  unavoidable  contingency,  as  lightning,  or 
an  extraordinary  flood.  And  the  principle  on  which  this  rule 
depends  is,  that,  if  a  party  by  his  own  contract,  creates  a  duty  or 
a  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  can, 
notwithstanding  any  accident  by  inevitable  necessity ;  for,  if  he 
had  chosen  to  guard  against  any  loss  of  this  kind,  he  should  have 
introduced  it  into  thq  contract  by  way  of  exception  ;■•  and,  ac- 
cordingly *an  exception  of  accidents  by  fire  and  tempest  ^ 
is  now  usually  introduced  into  leases,  in  order  to  protect  '  - 

the  lessee. 

Where  the  lessee  covenants  to  pay  rent,  he  is,  in  accordance 
with  the  above  principle,  bound  to  pay  it,  whatever  injur}'-  may 

'  Pindar  V.  Ainsley,  cited  per  Buller,  J.,  Belfour  v.  "Weston,  1  T.  R.  313; 
Bayne  v.  Walker,  3  Dow  R.  233  ;  Leeds  v.  Clieetliam,  1  Sim.  146. 

2Paradine  v.  Jane,  Aleyn.  E.  27;  Woodf.,  L.  &  T.,  7tli  ed.,  345,  440.  As 
to  tlie  Stat.  6  Anne,  c.  31.  see  Lord  Lyndliurst's  judgment  in  Viscount  Canter- 
bury v.  A.-G.,  IPliill.  306. 

3  5Bing.,  N.  C.  591 :  35  E.  C.  L.  R.  ;  recognized  Surplice  v.  Farnsworth,  n 
Scott,  N.  R.  307.  See  Packer  v.  Gibbins,  1  Q.  B.  421 :  41  E.  C.  L.  R.  ;  Upton 
V.  TownentJ,  17  C.  B.  30  :  84  E.  C.  L.  R. 

■•  Paradine  v.  Jane,  Aleyn.  R.  27;  cited,  per  Lord  Ellenborough,  C.  J.,  10 
East,  533,  and  Spence  v.  Chadwick,  10  Q.  B.  517,  530  :  59  E.  0.  L.  R.  ;  aig., 
Brecknock  Company  v.  Pritcbard,  6  T.  R.  751 ;  recognized  per  Lord  Kcnyou, 
C.  J.,  Id.  753 ;  Finch,  Law,  64. 

11 


162  beoom's  legal  maxims. 

happen  to  the  demised  premises;*  and  it  seems  that  the  best  plan 
for  the  tenant  to  adopt,  in  order  to  free  himself  from  liability  in 
such  a  case,  would  be  to  tender  to  his  landlord  an  abandonment 
of  his  lease,  upon  either  the  refusal  or  the  neglect  of  the  latter  to 
rebuild.^ 

The  principle  under  consideration  is  likewise  applicable  in 
other  contracts  than  those  between  landlord  and  tenant.  Thus, 
if  the  condition  of  a  bond  was  possible  at  the  time  of  making  it 
and  afterwards  becomes  impossible  by  the  act  of  God,  the  obligor 
shall  be  excused  f  and,  it  is  said,  that,  if  the  condition  be  in  the 
disjunctive,  with  liberty  to  the  obligor  to  do  either  of  two  things, 
at  his  election,  and  both  are  possible  at  the  time  of  making  the 
bond,  and  afterwards  one  of  them  becomes  impossible  by  the  act 
of  God,  the  obligor  shall  not  be  bound  to  perform  the  other .^ 

A.  upon  the  marriage  of  B.,  his  daughter,  covenanted  with  her 
^  husband,  C,  his  executors,  &c.,  by  deed  or  will,  *to  give, 

leave  and  bequeath  unto  B.  one-eighth  part  or  share 
(that  being  an  equal  share  with  his  other  children)  of  all  the  real 
and  personal  estate  of  which  he  should  die  seized  or  possessed. 
B.  having  died  in  the  lifetime  of  A.,  and  A.  having  by  will  de- 
vised and  bequeathed  his  real  and  personal  estate  for  the  benefit 
of  his  widow  and  some  surviving  daughters,  it  was  held  that  C. 
had  not  any  right  of  action  against  the  executors  of  A.' 

Again,  if  a  lessee  covenants  to  leave  a  wood  in  as  good  a 
plight  as  the  wood  was  in  at  the  time  of  making  the  lease,  and 
afterwards  the  trees  are  blown  down  by  tempests,  he  is  discharged 
from  his  covenant.*     Further,  it  is  laid  down,  that,  where  the  law 

'  In  an  action  of  debt  for  rent  due  under  a  lease,  held,  that  the  destruction  of 
the  premises  by  fire  would  not  excuse  the  lessee  from  payment  of  the  rent 
according  to  his  covenant :  Hallett  v.  Wylie,  3  Johnson  (U.  S.)  R.  44. 

2  Woodf.  L.  &  T.,  7th  ed.,  441. 

3  Com.  Dig.,  "Condition,"  L.  13,  D.  1 ;  3  Bla.  Com.,  21st  ed.,  340;  Co. 
Litt.  206  a  ;  Williams  t.  Hide,  Palm.  R.  548.     See  Roll.  Abr.  450,  451. 

■■  Com.  Dig.,  "Condition,"  D.  1 ;  Laughter's  case,  5  Rep.  22;  followed  in 
Jones  V.  How,  infra. ;  Wing.  Max.,  p.  610.  See  per  Crompton,  J.,  Bsposito 
T.  Bowden,  4  E.  &  B.  974,  975  :  83  E.  C.  L.  R. 

'  Jones  V.  How,  9  C.  B.  1 :  67  E.  C.  L.  R.  It  is  obvious,  hovfever,  tliat  a 
man  may  for  a  good  consideration  contract  to  do  that  which  he  cannot  be  sure 
that  he  will  be  able  to  do  (see  per  Maule,  J.,  Canham  v.  Barry,  15  C.  B.  619 : 
80  E.  C.  L.  R.  ;  and  in  Jones  v.  How,  9  0.  B.  10  :  67  E.  C.  L.  R.)  and  which 
may  by  the  actus  Dei  become  impracticable,  and  yet  be  absolutely  bound,  i.  e., 
bound,  on  default,  to  compensate  the  contractee  in  damages. 

6 1  Rep.  98. 
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prescribes  a  means  to  perfect  or  settle  any  riglit  or  estate,  if,  by 
tbe  act  of  God,  wbich  no  industry  can  avoid,  nor  policy  prevent, 
this  means  becomes  impossible  in  any  circumstance,  no  one  who 
was  to  have  been  benefitted,  if  the  means  had  been  with  all  cir- 
cumstances executed,  shall  be  prejudiced  for  not  executing  it  in 
that  which  has  thus  become  impracticable,  unless  he  has  been 
guilty  of  some  laches,  and  has  neglected  something  possible  for 
him  to  perform.^ 

In  a  devise  or  conveyance  of  lands,  on  a  condition  annexed  to 
the  estate  conveyed,  which  is  possible  at  the  time  of  making  it, 
but  afterwards  becomes  impossible  by  the  act  of  God,  there,  if 
the  condition  is  precedent,  no  estate  vests  at  law  or  in  equity, 
because  the  condition  *cannot  be  performed  ;  but,  if  suhse-  ^^  „ 
quent.  the  estate  becomes  absolute  in  the  grantee,  for  the 
condition  is  not  broken.^  Thus,  where  a  man  enfeoffed  another, 
on  the  condition  subsequent  of  re-entry,  if  the  feoffer  should 
within  a  year,  go  to  Paris  about  the  feoffee's  affairs,  but  feoffor 
died  before  the  year  had  elapsed,  the  estate  was  held  to  be  abso- 
lute in  the  feoffee.'  So,  where  a  man  devised  his  estate  to  his 
eldest  daughter,  on  condition  that  she  should  marry  his  nephew 
on  or  before  her  attaining  twenty-one  years;  but  the  nephew 
died  young,  and  the  daughter  was  never  required,  and  never 
refused,  to  marry  him,  but,  after  his  death,  and  before  attaining 
twenty-one  years,  married ;  it  was  held,  that  the  condition  was 
unbroken,  having  become  impossible  by  the  act  of  God.^ 

By  the  custom  of  the  realm,  common  carriers  are  bound  to 
receive  and  carry  the  goods  of  the  subject  for  a  reasonable  hire 
or  reward,  to  take  due  care  of  them  in  their  passage,  to  deliver 
them  safely  and  in  the  same  condition  as  when  they  were  received, 
or  in  default  thereof  to  make  compensation  to  the  owner  for  any 
loss  or  damage  which  happens  while  the  goods  are  in  their  cus- 
tody. Where,  however,  such  loss  or  damage  arises  from  the  act 
of  God,  as  storms,  tempests,  and  the  like,  the  maxim  under  con- 
sideration applies,  and  the  loss  must  fall  upon  the  owner,  and 

■  Shelley's  case,  1  Rep.  97  b. 

2  Com.  Dig.,  "  Condition,"  D.  1 ;  Co.  Litt.  206  a.;  and  Mr.  Butler's  note  (1); 
Id.  218  a,  319  a. 

»  Co.  Litt.  206  a. 

<  Thomas  v.  Howell,  1  Salk.  170;  Aislabie  v.  Rice,  8  Taunt.  459  :  4  E.  C. 
L.  R. 
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not  upon  tlie  carrier  }  in  this  case,  res  perit  suo  domino.^  For 
P^n^  „  damage  occasioned*  by  accidental  fire,  resulting  neither 
from  the  act  of  God  nor  of  the  king's  enemies,  a  common 
carrier,  being  an  insurer,  is  responsible.^  Where,  however,  an 
injury  is  sustained  by  a  passenger,  from  an  inevitable  accident, 
as,  from  the  upsetting  of  the  coach  in  consequence  of  the  horses 
taking  fright,  the  coach-owner  is  not  liable,  provided  there  were 
no  negligence  in  the  driver.^  And  the  breach  of  a  contract  to 
convey  a  passenger  from  A.  to  B.,  if  caused  by  vis  major,  would 
seem  to  be  excusable.' 

Death,  we  may  further  observe,  is  a  dispensation  of  Providence 
which  often  renders  applicable  the  rule  as  to  actus  Dei;  one 
familiar  instance  of  such  application  occurs  where  rent  is  appor- ' 
tioned,  under  stat.  11  Geo.  2,  c.  19,  s.  15,  (the  provisions  of  which 
are  extended  by  4  &  5  Will.  4,  c.  22,)  on  the  death  of  a  lessor 
who  has  only  a  life  estate,  and  who  happens  to  die  before  or  on 
the  day  on  which  rent  is  reserved  or  made  payable.  The  right 
to  emblements,  also,  is  referable  to  the  same  principle ;  for  those 
only  are  entitled  to  emblements  who  have  an  uncertain  estate 
or  interest  in  land,  which  is  determined  either  by  the  act  of  God 
or  of  the  law,  between  the  period  of  sowing  and  the  severance 
of  the  crop ;  and  the  object  of  the  rule  respecting  emblements  is 
to  compensate  for  the  labour  and  expense  of  tilling,  sowing,  and 
i-^„..Q,  manuring  the  land,  to  encourage  husbandry,  *and  to  pro- 
mote the  public  good,  lest,  in  the  absence  of  some  special 
protection  the  ground  should  remain  uncultivated.^  Without 
entering  minutely  into  this  subject,  the  law  respecting  it,  (which 

'  Amiea  v.  Stevens,  Stra.  128;  Trent  Navigation  v.  "Wood,  3  Esp.»127:  per 
Powell,  J.,  Coggs  V.  Bernard,  3  Lord  Raym.  910,  911 ;  per  Tindal,  C.  J.,  Boss 
V.  Hill,  2  C.  B.  890  :  52  E.  C.  L.  R.;  Walker  v.  British  Guarantee  Society,  18 
Q.  B.  277,  287 :  83  E.  C.  L.  R. 

2  As  to  this  maxim,  see  Bell,  Diet  and  Dig.  of  Scotch  Law,  857;  Bayne  v. 
Walker,  3  Dow.  R.  233  ;  Payne  v.  Meller,  6  Ves.  349  ;  Bryant  v.  Busk,  4  Russ.  1. 

3  Story  on  Bailments,  5th  ed.,  s.  538  ;  Collins  v.  Bristol  and  Exeter  R.  C,  1 
H.  &  N.  517. 

<  Aston  V.  Heaven,  2  Esp.  533  ;  per  Parke,  J.,  Crofts  v.  Waterhouse,  3  Bing. 
321 :  11  E.C.  L.  R..  See  Sharp  v.  Grey,  9  Bing.  457;  Story  on  Bailments,  5tli 
ed.,  s.  602;  Perren  v.  Monmouthshire  Railway  and  Canal  Co.,  11  C.  B.  855: 
73  E.  C.  L.  R. 

6  Per  Lord  Campbell,  C.  J.,  Denton  v.  Great  Northern  R.  C,  25  L.  J.,  Q.  B. 
129  ;  S.  C.  5  E.  &  B.  830 :  85  E.  C.  l^.  R. 

6  Co.  Litt.  55  a.;  3  Bla.  Com.,  21st  ed.,  122. 
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will,  however,  be  again  adverted  toy  may  be  thus  stated :  where 
the  right  to  occupy  land  depends  on  the  continuance  of  the  life 
of  the  occupier  or  some  other  person,  and  is  determined  by  the 
death  of  either  after  the  land  has  been  sown,  but  before  severance 
of  the  crop,  the  occupier,  or  his  personal  representatives,  as  the 
case  may  be,  shall  be  entitled  to  one  crop  of  that  species  only 
which  ordinarily  repays  the  labour  by  which  it  is  produced 
within  the  year  within  which  that  -labour  is  bestowed,  though 
the  crop  may  in  extraordinary  seasons,  be  delayed  beyond  that 
period.- 

The  following  cases  may  also  be  noticed  as  applicable  to  the 
present  subject,  and  as  showing  that  death,  which  is  the  act  of 

'God,  shall  not  be  allowed  to  prejudice  an  innocent  party,  if  such 
a  result  can  be  avoided : — Lessor  and  lessee,  in  the  presence  of 
lessor's  attorney,  signed  an  agreement  that  a  lease  should  be  pre- 
pared by  lessor's  attorney  and  paid  for  by  lessee.  The  lease  was 
prepared  accordingly,  but  the  lessor,  who  had  only  a  life  estate 
in  the  property  to  be  demised,  died,  and  the  lease  consequently  was 
never  executed.  It  was  held,  that  the  lessor's  attorney  was  en- 
titled to  recover  of  lessee  the  charge  for  drawing  the  lease,  for  it 
was  known  to  all  the  parties  that  the  proposed  lessor  had  only  a 
life  estate ;  and  the  non-execution  of  the  lease  was  owing  to  no 
fault  of  the  *attorney,  who  ought  not,  therefore,  to  remain  f-.-^cof\i 
unpaid.^  So,  in  an  action  against  a  surety  on  a  replevin  ^  -' 
bond,  conditioned,  that  the  distrainee  should  appear  at  the  next 
County  Court,  and  then  and  there  prosecute  his  action  with 
effect,  and  should  make  return,  &c. ;  and  the  breach  assigned 
was,  that  the  distrainee  did  appear  at  the  said  Court  and  levied 
his  plaint,  which  plaint  was  afterwards  removed  into  the  Court 
of  C.  P.  by  re.  fa.  lo.,  at  the  instance  of  the  distrainer,  but  that 
the  distrainee  did  not  appear  in  the  C.  P.  at  the  return  of  the 
re.  fa.  lo.,  &c.  The  defendant  pleaded,  that,  after  removal  of  the 
suit,  and  before  the  re.  fa.  lo.  was  returnable,  the  distrainee  died, 
whereby  the  suit  abated.  The  Court  held  that  the  record  dis- 
closed no  cause  of  action ;  that  the  plaintiff  in  replevin  did  prose- 

'  See  the  maxim,  Quicquid  plantaiur  solo  solo  eedit — post,  Chap.  VI.,  sect.  2. 

2  Juclgm.  Graves  v.  Weld,  5  B.  &  Ad.  117,  118  :  27  E.  C.  L.  R.;  citiiiy  Kings- 
bury V.  Collins,  4  Bing.  202  :  13  E.  C.  L.  R.  See  also  Latham  y.  Atwood,  Cro. 
Car.  515. 

'  Webb  v.  Rhodes,  3  Bing.  N.  C.  782 :'  32  E  C.  L.  R. 
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cute  his  suit  with  effect,  for  he  took  the  proper  steps  to  try  his 
right,  but  was  interrupted  by  death ;  and  that  the  act  of  God 
could  not  place  the  sureties  in  a  worse  position  than  they  would 
otherwise  have  been  placed  in.^ 

The  case  of  Eeg.  v.  The  Justices  of  Leicestershire,^  where  a 
peremptory  mandamus  was  issued  to  Quarter  Sessions  to  hear 
an  appeal  against  a  bastardy  order  of  two  justices,  offers  another 
apt  illustration  of  the  maxim  now  before  us.  There  it  appeared 
that  the  appellant,  having  entered  into  the  proper  recognizances, 
on  the  same  day  sent  by  post  a  written  notice  of  his  having  done 
so  in  pursuance  of  the  stat.  8  &  9  Vict.  c.  10,  s.  3,  addressed  to 
the  mother  of  the  child  ;  three  days,  however,  before  this  notice 
was  posted,  the  woman  had  died,  and  upon  this  state  of  facts  the  * 
i-^_n-i-i   Sessions  refused  to  hear  the  appeal,  *considering  that  the    , 

appellant  had  not  complied  with  the  requirements  of  the 
statute.  But  the  Coiirt  of  Queen's  Bench  held  that  as  the  duty 
of  the  appellant  to  give  the  notice  in  question  was  cast  upon  him 
by  the  law,  not  by  his  own  voluntary  contract,  he  was  excused 
from  performing  that  duty,  inasmuch  as  it  had  become  impossi- 
ble by  the  act  of  God.^ 

There  are,  however,  some  exceptions  to  the  above  general  rule  :^ 
ex.  gr.,  notice  of  appeal  having  been  given  from  the  decision  of  a 
revising  barrister,  a  case  was  thereupon  drawn  up  by  the  barrister, 
and  approved  and  signed  by  the  attornies  of  the  respective  par- 
ties ;  the  revising  barrister  shortly  afterwards  died,  and  the  case 
approved  and  signed  by  the  two  attornies  was  found  amongst  his 
papers,  but  was  not  not  signed  by  Mm.  The  Court  of  Common 
Pleas  held,  that,  under  stat.  6  &  7  Vict.  c.  18,  s.  42,  they  had  no 
jurisdiction  to  hear  the  appeal,  and  that  the  case  did  not  fall 
within  the  operation  of  the  general  maxim  under  consideration.'^ 

Lastl}"",  where,  after  indictment — arraignment — the  jury  charged 
— and  evidence  given  on  a  trial  for  a  capital  offence,  one  of  the 
juryman  became  incapable,  through  illness,  of  proceeding  to  ver- 

>  Morris  v.  Matthews,  3  Q.  B.  293.  See  also,  per  Best,  C.  J.,  Tootli  v.  Bag- 
well. 3  Bing.  375  :  11  E.  C.  L.  R. 

2 15  Q.  B.  88  ;  69  E.  C.  L.  E. 

'  See  also,  in  further  illustration  of  the  maxim  as  to  actus  Dei,  Newton  v. 
Boodle,  3  C.  B.  795 :  54  E.  C.  L.  R. 

*  Lord  Eaym.  433. 

5  Nettleton  v.  Burrell,  8  Scott  N.  R.  738,  740  ;  cited  per  Maule,  J.,  Bring  t. 
Estcourt,  4  C.  B.  72  :  56  E.  C.  L.  R. 
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diet,  the  Court  of  oyer  and  terrainer  discharged  the  jury,  charged 
a  fresh  jury  with  the  prisoner,  and  convicted  him,  although  it  was 
argued  that  actus  Dei  nemini  nocet,  and  that  the  sudden  illness  was 
a  Godsend,  of  which  the  prisoner  ought  to  have  the  benefit.' 


*Lex  non"  cogit  ad  Ijipossibilia.  [*222] 

(Co.  Litt.  231,  b.) 
The  law  does  not  seek  to  compel  a  man  to  do  that  which  he  cannot  possibly  perform. 

This  maxim,  or,  as  it  is  also  expressed,  impotentia  excusat  legem,'' 
is  intimately  connected  with  that  last  considered,  and  must  be 
-  understood  in  this  qualified  sense,  that  impotentia  excuses  when 
there  is  a  necessary  or  invincible  disability  to  perform  the  man- 
datory part  of  the  law,  or  to  forbear  the  prohibitory.' 

The  law  itself  and  the  administration  of  it,  said  Sir  "W".  Scott, 
with  reference  to  an  alleged  infraction  of  the  revenue  laws,  must 
yield  to  that  to  which  everything  must  bend — to  necessity ;  the 
law,  in  its  most  positive  and  peremptory  injunctions,  is  under- 
stood to  disclaim,  as  it  does  in  its  general  aphorisms,  all  intention 
of  compelling  to  impossibilities,  and  the  administration  of  laws 
must  adopt  that  general  exception  in  the  consideration  of  all  par- 
ticular cases.     "In  the  performance  of  that  duty,  it  has  three 
points  to  which  its  attention  must  be  directed.     In  the  first  place, 
it  must  see  that  the  nature  of  the  necessity  pleaded  be  such  as 
the  law  itself  would  respect,  for  there  may  be  a  necessity  which 
it  would  not.     A  necessity  created  by  a  man's  own  act  with  a 
fair  previous  knowledge  of  the  consequences  that  would  follow, 
and  under  circumstances  which  he  had  then  a  power  of  control- 
ling, is  of  that  nature.     Secondly,  that  the  party  who  was  so 
placed,  used  all  practicable  endeavours  to  surmount  the  difficulties 
which  already  formed  that  necessity,  and  which,  on  fair  trial,  he 
found  insurmountable.    I  do  not  mean  all  *the  endeavours   r.j(.<,o.j-i 
which  the  wit  of  man,  as  it  exists  in  the  acutest  under-  ^ 

standing,  might  suggest,  but  such  as  may  reasonably  be  expected 
from  a  fair  degree  of  discretion  and  an  ordinary  knowledge  of 
business.  Thirdly,  that  all  this  shall  appear  by  distinct  and  un- 
suspected testimony,  for  the  positive  injunctions  of  the  law,  if 

'  R.  v.  Edwards,  4  Taunt.  309,  313. 

»  Co.  Litt.  29,  a.  ^  Hobart,  96. 
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proved  to  be  violated,  can  give  "way  to  nothing  but  tlie  clearest 
proof  of  tbe  necessity  tbat  compelled  tbe  violation.'" 

It  is,  then,  a  general  rule  wbich  admits  of  ample  practical  illus- 
tration, tbat  impotentia  excusat  legem;  where  the  law  creates  a 
duty  or  charge,  and  the  party  is  disabled  to  perform  it,  without 
any  default  in  him,  and  has  no  remedy  over,  there  the  law  will 
in  general  excuse  him.^ 

The  maxim  xmder  notice  may,  in  the  first  place  be  exemplified 
by  reference  to  the  law  of  mandamus : — 

A  writ  of  mandamus  issuing  to  a  railway  or  other  company, 
enjoining  them  to  prosecute  works  in  pursuance  of  statutory  re- 
quirements, supposes  the  required  act  to  be  possible,  and  to  be 
obligatory  when  the  writ  issues  ;  and,  in  general,  the  writ  sug- 
gests facts  showing  the  obligation,  and  the  possibility  of  fulfilling 
it  ;^  though,  where  an  obligation  is  shown  to  be  incumbent  on  the 
company,  the  onus  lies  upon  those  who  contest  the  demand  of 
,  *fulfillment  of  proving  that  it  is  impossible  ;*  if  they  suc- 

"'  ceed  in  doing  so,  the  doctrine  applies  that  "on  mandamus, 
nemo  tenetur  ad  impossibilia.'"^ 

Again,  we  find  it  laid  down,  that,  "  where  H.  covenants  not  to 
do  an  act  or  thing  which  was  lawful  to  do,  and  an  Act  of  Parlia- 
ment comes  after  and  compels  him  to  do  it,  the  statute  repeals  the 
covenant.  So,  if  H.  covenant  to  do  a  thing  which  is  lawful,  and 
an  Act  of  Parliament  comes  in  and  hinders  him  from  doing  it, 
the  convenant  is  repealed.  But,  if  a  man  covenants  not  to  do  a 
thing  which  then  was  unlawful,  and  an  Act  comes  and  makes  it 
lawful  to  do  it,  such  Act  of  Parliament  does  not  repeal  the  cov- 

1  The  Generous,  3  Dods.  323,  324. 

2  Paradine  v.  Jane,  Aleyn.  27;  cited  per  Lawrence,  J.,  8  T.  E.  267.  See 
Evans  v.  Hutton,  5  Scott,  N.  R.  670,  and  cases  cited,  Id.  681. 

^  Reg.  V.  London  and  Nortli  Western  E.  C,  16  Q.  B.  864,  884:  71  E.  C.  L. 
R.  ;  Reg.  v.  Ambergate,  &c.,  E.  C,  1  E.  &  B.  872,  381 :  73  E.  C.  L.  E..  See 
Reg.  V.  Yorli  and  North  Midland  R.  C,  1  E.  &  B.  178  :  72  E.  C.  L.  E.  ;  S.  C. 
(reversed  in  error),  Id.  858  ;  Eeg.  v.  Great  "Western  E.  C,  1  E.  &  B.  353  :  72 
E.  C.  L.  E.  ;  S.  0.  (reversed  in  error),  Id.  874 ;  Eeg.  v.  Soutli  Eastern  E.  C, 
4  H.  L.  Cas.  471 ;  Reg.  v.  Lancasliire  and  Yorksliire  E.  C,  1  E.  &  B.  228 :  73 
E.  C.  L.  E.  ;  S.  C.  (reversed  in  error).  Id.  873  (a)  ;  see  Tapping  on  Manda- 
mus, 359. 

"  Eeg.  V.  York,  Newcastle,  and  Berwick  E.  C,  16  Q.  B.  886,  904 :  71  E.  C. 
L.  E.  ;  Eeg.  v.  Great  Western  E.  C,  1  E.  &  B.  774 :  72  E.  C.  L.  E. 

5  Per  Lin-d  Campbell,  C.  J.,  Eeg.  v.  Ambergate,  &c.,  E.  C,  1  E.  &  B.  880: 
72  E.  C.  L.  E.  ;  See  Eeg.  v.  Coaks,  3  E.  &  B.  249 :  77  E.  C.  L.  E. 
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enant."^  If,  before  tlie  expiration  of  tlie  running  days  allowed 
by  a  charter-party  for  loading,  tbe  performance  of  his  contract  by 
the  shipper,  becomes,  by  virtue  of  an  Order  in  Council,  illegal, 
he  is  discharged.^ 

If,  however,  a  person  by  his  own  contract,  absolutely  engages 
to  do  an  act,  it  is  deemed  to  be  his  own  fault  and  folly  that  he 
did  not  thereby  expressly  provide  against  contingencies,  and  ex- 
empt himself  from  responsibility  in  certain  events  ;  in  such  case, 
therefore,  that  is,  in  the  instance  of  an  absolute  and  general  con- 
tract, the  performance  is  not  excused  by  an  inevitable  accident  or 
other  *contingency,  although  not  foreseen  by,  nor  within  r^n^i--, 
the  control  of,  the  party .^  It  would  seem,  also,  that,  if  a 
person  covenants  to  perform  an  act,  which,  at  the  time  of  coven- 
anting, is  impossible  of  performance,  he  is  nevertheless  liable  in 
damages  for  his  breach  of  covenant  ;^  and,  if  the  condition  of  a 
bond  be  impossible  at  the  time  of  making  it,  the  condition  alone 
is  void,  and  the  bond  shall  stand  single  and  uncondiiional.' 

Prior  to  the  stat.  6  Geo.  4,  c.  IG,  s.  75,'  a  remarkable  case 
occurred,  in  which  it  was  established,  that  a  man  was  liable  to 
his  lessor  on  his  covenant  to  pay  rent,  notwithstanding  he  was, 
by  the  operation  of  the  bankrupt  laws,  divested  of  his  property  ;^ 

'  Brewster  v.  Kitoliell,  1  Balk.  198 ;  Davis  v.  Gary,  15  Q.  B.  418 :  69  E.  C. 
L.  R.  ;  Wynn  v.  Shropsliire  Union  Railway  and  Canal  Co.,  5  Exoli.  420,  440, 
441 ;  Doe  cl.  Lord  Anglesey  v.  Clinrchwardens  of  Rugeley,  6  Q.  B.  107,  114: 
51  E.  C.  L.  R.     See  also,  Doe  d.  Lord  Grantley  v.  Butcher,  Id.  115  (b). 

2  Reid  V.  Hoskius,  6  E.  &  B.  953  :  88  E.  0.  L.  R,  ;  S.  C,  5  Id.  729  ;  4  Id. 
979 ;  Avery  v.  Bowden,  6  E.  &  B.  953,  962  :  88  E.  0.  L.  R.  ;  S.  C,  5  Id.  714. 
See  Esposito  v.  Bowden,  4  E.  &  B.  963  :  82  E.  C.  L.  R.  Parties^may  by  apt 
words  bind  themselves  by  a  contract  as  to  axij  future  state  of  the  law:  per 
Maule,  J.,  Mayor  of  Berwick  v.  Oswald,  8  E.  &  B.  665  :  77  E.  C.  L.  R.  ;  S.  C, 
5  H.  L.  Cas.  856  ;  Mayor  of  Dartmouth  v.  Silly,  7  E.  &  B.  97 :  90  E.  C.  L.  R. 

'  Per  Lawrence,  J.,  Hadley  v.  Clarke,  8  T.  R.  267 :  per  Lord  Ellenborough, 
C.  J.,  Atkinson  v.  Ritchie,  18  East,  588,  534;  Marquis  of  Bute  v.  Thompson, 
18  M.  &  W.  487 ;  Hills  v.  Sughrue,  15  M.  &  "VV.  253,  262 ;  Jervis  v.  Tomkin- 
son,  1  H.  &  N.  195,  208 ;  Spence  v.  Chodwick,  10  Q.  B.  517,  528 :  59  E.  C.  L. 
R. :  (recognising  Atkinson  v.  Ritchie,  supra;)  Schilizzi  v.  Derry,  4  E.  &  B.  873  : 
82  E.  C.  L.  R. 

"  See,  per  Littledale,  J.,  Tufnell  v.  Constable,  7  A.  &  E.  805 :  84  E.  C.  L.  R. 

»  2  Bla.  Com.,  21st  ed.,  340 ;  Co.  Litt.  206  a. ;  Sanders  v.  Coward,  15  U.  & 
W.  48 ;  Judgm.  Duvergier  v.  Fellows,  5  Bing.  365  :  15  E.  C.  L.  R.  See  also 
Dodd,  Eng.  Lawy.  100. 

«  Extendmg  the  relief  afforded  by  49  Geo.  3,  c.  131,  s.  19. 

7  Mills  V.  Auriol,  1  H.  Bla.  433  ;  S.  C,  (in  error,)  4  T.  R.  94. 
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and  this  case  certainly  afforded  an  instance  in  wMch  tlie  maxim, 
lex  non  cogit  ad  impossihilia,  did  not  hold,  and,  in  fact,  this  very 
maxim  was  cited  to  support  the  argument  in  favour  of  the  bank- 
rupt lessee ;  and  it  was  urged,  that,  as  the  bankrupt  was  divested 
of  his  whole  estate,  and  thus  rendered  incapable  of  performing 
the  covenants  which  he  had  entered  into,  it  would  be  a  hardship 
upon  him,  if  he  should  still  remain  liable  to  be  sued  on  them 
when  he  was  disabled  by  Act  of  Parliament  from  performing 
them.  The  law,  however,  on  this  subject  has,  by  various  enact- 
ments, been  materially  altered,  and  the  12  &  13  Vict.  c.  106,  s. 
r»9')fii  ■'■^^'  ^^^  *extends  relief  to  a  bankrupt,  having  or  being 
entitled  to  any  lease  or  agreement  for  a  lease,  and  dis- 
charges him  from  liability  to  pay  rent  accruing  after  the  issuing 
of  the  fiat,  or  filing  of  the  petition  for  adjudication  of  bankruptcy 
against  him,  or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  covenants,  or 
agreements  in  such  instrument  contained,  if  the  assignees  elect  to 
take  such  lease  or  agreement,  or  if  the  bankrupt,  or  their  refusal 
so  to  do,  deliver  up  such  lease  or  .agreement  to  the  person  entitled 
to  the  rent  or  having  agreed  to  lease,  as  the  case  may  be,  within 
fourteen  days  after  notice  that  the  assignees  have  declined  the 
same. 

When  performance  of  the  condition  of  a  bond  becomes  impos- 
sible by  the  act  of  the  obligor,  such  impossibility  forms  no  answer 
to  an  action  on  the  bond  ;^  for,  "  in  case  of  a  private  contract,  a 
man  cannot  use  as  a  defence  an  impossibility  brought  upon  him- 
self."^ But  the  performance  of  a  condition  shall  be  excused  by 
the  default  of  the  obligee,  as,  by  his  absence,  when  his  presence 
was  necessary  for  the  performance,'  or  if  he  do  any  act  which 
renders  it  impossible  for  the  obligor  to  perform  his  engagement.* 
And,  indeed,  it  may  be  laid  down  generally,  as  clear  law,  that,  if 
there  is  an  obligation  defeasible  on  performance  of  a  certain  con- 
dition, and  the  performance  of  the  condition  becomes  impossible 

■  Judgm.  Beswick  v.  Swindells,  3  A.  &  E.  883  :  30  E.  C.  L.  E. 

2  Per  Lord  Campbell,  C.  J.,  Reg.  v.  Caledonian  K.  C,  16  Q.  B.  28 :  71  B. 
C.  L.  E. 

»  Com.  Dig.,  "  Condition,"  L.  4,  5  ;  cited,  perTindal,  C.  J.,  Bryant  v.  Beat- 
tie,  4  Bing.,  N.  C,  263  ;  33  E.  C.  L.  R. 

*  Com.  Dig.,  "  Condition,"  L.,  6  ;  per  Parke,  B.,  Holme  v.  Gnppy,  3  M.  & 
W.  389. 
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by  tlie  act  of  the  obligee,  the  obligor  sball  be  excused  from  tbe 
performance  of  it.^ 

*It  seems,  however,  that  the  performance  of  a  condition  ry^nnir-i 
precedent,  on  wbicli  a  duty  attaches,  is  not  excused,  where 
the  prevention  arises  from  the  act  or  conduct  of  a  mere  stranger. 
If  a  man,  for  instance,  covenant  that  his  son  shall  marry  the 
covenantee's  daughter,  a  refusal  by  her  will  not  discharge  the 
covenantor  from  making  pecuniary  satisfaction?  So,  if  A.  cove- 
nant with  0.  to  enfeeoff  B.,  A.  is  not  released  from  his  covenant 
by  B.'s  refusal  to  accept  livery  of  seisin.^ 

Where  an  estate  is  conveyed  on  condition  expressed  in  the 
grant,  and  such  condition  is  impossible  at  the  time  of  its  creation, 
it  is  void ;  and,  if  it  be  a  condition  subsequent,  that  is  to  be  per- 
formed after  the  estate  is  vested,  the  estate  shall  become  absolute 
in  the  tenant ;  as,  if  a  feoffment  be  made  to  a  man  in  fee-simple, 
on  condition  that,  unless  he  goes  to  Eome  in  twenty -four  hours, 
the  estate  shall  determine ;  here  the  condition  is  void,  and  the 
estate  made  absolute  in  the  feoffee;*  but  if  such  condition  be 
precedent,  the  grantee  shall  take  nothing  by  the  grant,  for  he  has 
no  estate  until  the  condition  be  performed." 

Further,  where  the  consideration  for  a  promise  is  such,  that  its 
performance  is  utterly  and  naturally  impossible,  such  consider- 
ation is  insufficient,  for  no  benefit  can,  by  any  implication,  be 
conferred  on  the  promiser,^  and  the  *law  will  not  notice  r.jf 990-1 
an  act  the  completion  of  which  is  obviously,  ridiculous 
and  impracticable.  In  this  case,  therefore,  the  mixim  of  the 
the  Eoman  law  applies — Impossililiurrl  nulla  obligaiio  estJ    More- 

>  Judgm.  Hayward  v.  Bennett,  8  C.  B.  417,  418 :  54  E.  C.  L.  B. :  (citing  Co. 
Litt.  306  a.;)  S.  C,  5  C.  B.  593  :  57  E.  C.  L.  R. 

2  Perkins,  s.  756. 

3  Co.  Litt.  309  a ;  per  Lord  Kenyon,  C.  J.,  Cooli  v  Jennings,  7  T.  R.  884 ; 
per  Id.  Blight  t.  Page,  3  B.  &  P.  396,  n.  See  Lloyd  v.  Crispe,  5  Taunt.  249  ; 
1  E.  C.  L.  R. ;  Bac.  Abr.,  "Conditions,"  Q.,  4;  cited,  Thornton  v.  Jenyns,  1 
Scott,  N.  R.,  66. 

4  3  Bla.  Com.,  31st  ed.,  156,  157 ;  Co.  Litt.  206  a.;  Com  Dig.,  "  Condition," 
D.,  1 ;  1  PonW.  Eq.,  5th  ed.,  313. 

'lb.  In  regard  to  the  distinction  between  conditions  precedent  and  condi- 
tions subsequent,  the  leading  case  is  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1. 

^  Chanter  v.  Leese,  4  M.  &  W.  395  ;  per  Holt,  C.  J.,  Courtenay  v.  Strong,  3 
Lord  Raym.  1219. 

'  D.  50,  17,  185  ;  1  Pothier,  Oblig.,  pt.  1,  c.  1,  s.  4,  §3  ;  3  Story,  Eq.  Jurisp., 
6th  ed.,  763. 
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over,  a  promise  is  not  binding,  if  the  consideration  for  making  it 
be  of  such  a  nature,  that  it  was  not  in  fact  or  law  in  the  power  of 
the  promisee,  from  whom  it  moved,  to  complete  such  consider- 
ation, and  to  confer  on  the  promiser  the  full  benefit  meant  to  be 
derived  therefrom.^  Thus,  if  a  man  contract  to  pay  a  sum  of 
money  in  consideration  that  another  has  contracted  to  do  certain 
things,  and  it  should  turn  out,  before  anything  is  done  under  the 
contract,  that  the  latter  party  was  incapable  of  doing  what  he 
engaged  to  do,  the  contract  is  at  an  end :  the  party  contracting 
to  pay  his  money  is  under  no  obligation  to  pay  for  a  less  con- 
sideration than  that  for  which  he  has  stipulated.^  But  if  a  party 
by  his  contract  lay  a  charge  upon  himself,  he  is  bound  to  perform 
the  stipulated  act,  or  to  pay  damages  for  the  non-completion,' 
unless  the  subject-matter  of  the  contract  were  at  the  time  mani- 
festly and  essentially  impracticable ;  for  the  improbahility  of  the 
performance  does  not  render  the  promise  void,  because  the  con- 
tracting party  is  presumed  to  know  whether  the  completion  of 
the  duty  he  undertakes  be  within  his  power ;  and,  therefore,  an 
engagement  upon  a  sufficient  consideration  for  the  performance 
of  an  act,  even  by  a  third  person,  is  binding,  although  the 
performance  of  such  act  depends  entirely  on  the  will  of  the 
^  *latter.*    Neither  will  the  promiser  be  excused,  if  the 

performance  of  his  promise  be  rendered  impossible  by 
the   act   of  a   third   party ;°   though,    if  an   exercise   of  public 
authority  render  impossible  the  further  performance  of  a  contract 
'  which  has  been  in  part  performed,  the  contract  is,  ipso  facto, 
dissolved.^ 

However,  if  a  party,  by  his  own  act,  disables  himself  from  ful- 
filling his  contract,  he  thereby  makes  himself  at  once  liable  for  a 
breach  of  it,  and  dispenses  with  the  necessity  of  any  request  to 

'  Havvey  v.  Gibbons,  3  Lev.  161 ;  Nerot  v.  Wallace,  3  T.  E.  17. 

2  Per  Lord  Abinger,  C.  B.,  4  M.  &  W.  311. 

3  See  Thomborow  v.  "Whitacre,  3  Lord  Raym.  1164 ;  Pope  v.  Bavidge,  10 
Exch.  73. 

4 1  Pothier,  Oblig.,  pt.  1,  c.  1,  s.  4,  §  3 ;  M'NelU  v.  Reid,  9  Bing.  68 :  28  E. 
C.  L.  R. 

5  Tliurnell  y.  Balbirnie,  3  M.  &  W.  786  ;  Brogden  v.  Marriott,  3  Bing.  N.  C. 
473 :  39  E.  C.  L.  R. 

"  Melville  y.  De  Wolf,  4  E.  &  B.  844,  850  :  83  E.  C.  L.  R.:  Esposito  v,  Bow- 
den,  Id.  963,  976. 
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perform  it  by  the  party  witli  ■whom  the  contract  has  been  made ;' 
and  this  is  in  accordance  with  an  important  rule  of  law,  which 
we  shall  presently  consider,  viz. :  that  a  man.  shall  not  take  ad- 
vantage of  his  own  wrong. 

The  following  additional  illustrations  of  the  maxim  before  us 
may  also  be  specified.  Where  documents  are  stated  in  the  an- 
swer to  a  bill  in  equity  to  be  in  the  possession  of  A.,  B.,  and  C, 
the  Court  will  not  order  that  A.  shall  produce  them,  and  that,  as 
observed  by  Lord  Cottenham,  for  the  best  possible  reason,  viz. : 
that  he  could  not  produce  them.^  So,  to  render  a  man  tenant  by 
the  curtesy  of  land,  it  is  necessary  that  the  wife  should  have 
had  actual  seisin  or  possession  of  the  land,^  and  not  merely  a 
bare  right  to  possess;  and,  therefore,  a  man  cannot  be  tenant 
*by  the  curtesy  of  a  remainder  or  reversion.  There  are,  ^.^90,-,-, 
however,  some  incorporeal  hereditaments  of  which  a  man 
may  be  tenant  by  the  curtesy,  though  there  be  no  actual  seisin  of 
the  wife ;  as  in  the  case  of  an  advowson,  where  the  church  has 
not  become  void  in  the  lifetime  of  the  wife,  yet  the  baron  may 
hold  the  advowson  by  the  curtesy,  because  he  coujd  by  no 
industry  have  attained  to  any  other  seisin  of  it — that  is,  he  could 
not  bring  about  a  vacancy  at  any  time  that  he  pleased,  and  ira- 
potentia  excusat  legem.* 

Before  dismissing  our  present  subject,  we  may  properly  direct 
attention  to  one  case  which  cannot,  under  the  present  law,  recur, 
and  in  which  the  application  of  the  above  maxim  would  have 
prevented  very  manifest  hardship,  and  even  injustice : — as  already 
stated,^  it  was  formerly  held  that  an  Act  of  Parliament  which  was 
to  take  eflPect  "from  and  after  the  passing  of  the  Act,"  operated 
by  legal  relation  from  the  first  day  of  the  session ;  and,  according 
to  this  doctrine,  grounded  on  a  legal  fiction,  it  was  held  that  an 
annuity  deed  executed  in  January,  1777,  was  rendered  void  by 
the  operation  of  the  17  Geo.  3,  c.  26,  requiring  the  inrolment  of 

'  Lovelock  V.  Franklin,  8  Q.  B.  371 :  55  E.  C.  L.  R.  ;  Hoclister  v.  De  La 
Tour,  2  E.  &  B.  678  :  75  B.  C.  L.  R.,  and  cases  there  cited  ;  Lewis  v.  Clifton, 
14  C.  B.  245:  80  E.  C.  L.  R.  ;  arg.  Reid  v.Hoskins,  6  E.  &  B.  960-61  :  88  E. 
C.  L.  R.:  and  5  Id.  737:  85  E.  C.  L.  R.;  4  Id.  982  :  82  E.  C.  L.  B.;  Avery  v. 
Bowden,  5  E.  &  B.  722 :  85  E.  C.  L.  R.  ;  S.  C.  6  Id.  953  :  88  E.  C.  L.  R. 

2  Murray  V.  Walter,  1  Cr.  &  Pli.  124.  See  Taylor  v.  Rundell,  1  Cr.  &  Ph.  111. 

3  See  3  Bla.  Com.,  16th  ed.  127,  n,  (6). 

«  2  Bla.  Com.,  IGth  ed.,  127,  n.  (6)  ;  Co.  Litt.  29,  a. 
5  Ante,  p.  31. 
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sucTi  a  deed  -within  twenty  days  after  its  execution ;  this  Act  hav- 
ing received  the  royal  assent  in  May,  1777,  after  the  execution  of 
the  deed,  but  relating  back  to  the  31st  of  October,  1776,  which 
was  the  first  day  of  the  session.^  In  this  case,  the  time  for  doing 
the  act  required,  viz. :  the  inrolling  a  memorial  of  the  deed  within 
twenty  days  from  its  date,  had  actually  passed,  and  the  requisi- 
tion been  rendered  impossible  to  be  complied  with  before  the 
command  was  given  to  do  it.^ 

i-^  _^  *To  several  maxims  in  some  measure  connected  with 
that  above  considered,  it  may,  in  conclusion,  be  proper 
briefly  to  advert.  First,  it  is  a  rule,  that  lex  spectat  naturse  ordi- 
nem^  the  law  respects  the  order  and  course  of  nature,  and  will 
not  force  a  man  to  demand  that  which  he  cannot  recover.^  Thus, 
where  the  thing  sued  for  by  tenants  in  common  is  in  its  nature 
entire,  as  in  a  quare  impedit,  or  in  detinue  for  a  chattel,  they  must 
of  necessity  join  in  the  action,  contrary  to  the  rule  which  in  other 
cases  obtains,  and  according  to  which  they  must  sue  separately.' 
Secondly,  it  is  a  maxim  of  our  legal  authors,  as  well  as  a  dictate 
of  common  sense,  that  the  law  will  not  itself  attempt  to  do  an  act 
which  would  be  vain,  lex  nil  frustra  facit,  nor  to  enforce  one 
which  would  be  frivolous — lex  neminem  cogit  ad  vajia  seu  inutilia, 
— ^the  law  will  not,  in  the  language  of  the  old  reports,  enforce  any 
one  to  do  a  thing  which  will  be  vain  and  fruitless.^ 


IGNOEANTIA  FACTI  ESCUSAT, — IgNOEANTIA  JuEIS  NOjST  excusat. 
(Gr.  and  Rud.  of  Law,  140,  141.) 

Ignorance  of  fact  excuses — ignorance  of  the  law  does  not  excuse. 

Ignorance  may  be  either  of  law  or  of  fact — for  instance,  if 
the  heir  is  ignorant  of  the  death  of  his  ancestor,  he  is  ignorant  of 

r*2321  ^  ^^^^ '  ^^^  ^'  ^^^^S  aware  of  his  death,  and  *of  his  own 

relationship,  he  is  nevertheless  ignorant  that  certain  rights 

have  thereby  become  vested  in  himself,  he  is  ignorant  of  the 

'  Latless  v.  Holmes,  4  T.  R.  660.  2  Arg.  4  T.  R.  661. 

3  Co.  Litt.  197,  b.  "  Litt.,  s.  129 ;  Co.  Litt.  197,  b. 

6  Litt.,  s.  314  ;  cited  Marson  v.  Sbort,  3  Bing.  N.  C.  130  :  39  E.  C.  L.  R. ; 
Co.  Litt.  197,  b. 

6  Per  Kent,  C.  J.,  3  Johnson  (U.  S.)  R.  598 ;  5  Rep.  31 ;  Co.  Litt.  127,  b., 
cited  Bing.  N.  C.  131 :  29  E.  0.  L.  R.  ;  Wing.  Max.  p.  600 ;  R.  v.  Bisliop  of 
London,  3  East,  430  (a). 
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law.'  Such  is  tlie  example  giren  to  illustrate  the  distinction  be- 
tween ignorantia  juris  and  ignorantia  fadi  in  the  Civil  Law,  where 
the  general  rule  upon  this  subject  is  thus  laid  down :  Begula  est, 
juris  quidem  ignorantiam,  caique  nocere,  facti  vero  ignorantlam  non 
noceref — ignorance  of  a  material  fact  may  excuse  a  party  from  the 
legal  consequence  of  his  conduct ;  but  ignorance  of  the  law, 
which  every  man  is  presumed  to  know,  does  not  afford  excuse — 
ignorantia  juris,  quod  quisque  scire  tenetur,  neminem  excusat?  With 
respect  to  the  "  presumption  of  legal  knowledge"  here  spoken  of, 
we  may  observe,  that  although  ignorance  of  the  law  does  not  ex- 
cuse persons,  so  as  to  exempt  them  from  the  consequences  of 
their  acts,  as,  for  example,  from  punishment  for  a  criminal 
offence,*  or  damages  for  breach  of  contract,  the  law  nevertheless 
takes  notice  that  there  may  be  a  doubtful  point  of  law,  and  that  a 
person  may  be  ignorant  of  the  law,  and  it  is  quite  evident  that 
ignorance  of  the  law  does  in  reality  exist.  It  would,  for  instance, 
be  contrary  to  common  sense  to  assert,  that  every  person  is  ac- 
quainted with  the  practice  of  the  Courts ;  although,  in  such  a 
case,  there  is  a  presumption  of  knowledge  to  this  extent,  that 
ignorantia  juris  non  excusat,  the  rules  of  practice  must  be  ob- 
served, and  any  deviation  from  them  will  entail  consequences 
detrimental  *to  the  suitor.^  It  is,  therefore,  in  the  above  p^fnoon 
qualified  sense  alone  that  the  saying,  that  "  all  men  are  ^ 

presumed  cognizant  of  the  law,"^  must  be  understood. 

The  following  case,  decided  by  the  House  of  Lords,  will  illus- 
strate  the  above  general  rule,  and  will  likewise  show  that  our 

'  D.  32,  6,  1.  The  doctrines  of  the  Roman  Law  upon  the  subject  treated  in 
the  text  are  shortly  stated  in  1  Bpeuce's  Clian.  Juris.  632-3. 

"  D.  32,  6,  9  pr.  ;  Ood.  1,  18,  10.  The  same  rule  is  likewise  laid  down  in  the 
Basilica,  3,  4,  9.     See  Irving's  Civil  Law,  4th  ed.,  74. 

3  3  Rep.  3,  b. ;  1  Plowd.  843  ;  4  Bla.  Com.,  31st  ed.,  27 ;  per  Lord  Campbell, 
9  CI.  &  F.  324. 

"  Post,  p.  245.  ■ 

5  See  per  Maule,  J.,  Martindale  v.  Falkner,  2  C.  B.  719,  720 :  52  E.  C.  L.  R.  ; 
per  Lord  Mansfield,  C.  J.,  Jones  v.  Randall,  1  Cowp.  40;  per  Coltman,  J., 
Sargent  v.  Gannon,  7  C.  B.  752 :  62  E.  C.  L.  R.  ;  Eawards  y.  Ward,  4  C.  B. 
315 :  56  E.  C.  L.  R.  See  also,  Newton  v.  Belcher,  13  Q.  B.  931 :  64  E.  C.  L. 
R.  ;  Newton  v.  Liddiard,  Id.  925,  which  show  that  the  effect  of  an  admission 
made  under  a  mistake  of  law,  may,  if  no  person  has  been  induced  thereby  to 
alter  his  condition,  be  defeated. 

^  Grounds  and  Rudiments  of  the  Law,  141. 
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courts  niTist  necessarily  recognize  the  existence  of  doubtful  points 
of  law,  since  tlie  adjustment  of  claims  involving  them  is  allowed 
to  be  a  good  consideration  for  a  promise/  and  to  sustain  an 
agreement  between  the  litigating  parties : — the  widow,  brother 
and  sister,  of  an  American  who  died  in  Italy,  leaving  consider- 
able personal  estate  in  the  hands  of  trustees  in  Scotland,  agreed, 
by  advice  of  their  law  agent,  to  compromise  their  respective 
claims  to  the  succession,  by  taking  equal  shares.  The  widow, 
after  receiving  her  share,  brought  an  action  in  Scotland  to  re- 
scind the  agreement,  on  the  ground  of  having  thereby  sustained 
injury,  through  ignorance  of  her  legal  rights  and  the  erroneous 
advice  of  the  law  agent :  there  was,  however,  no  allegation  of 
fraud  against  him  or  against  the  parties  to  the  agreement.  It 
was  held,  that,  although  the  fair  inference  from  the  evidence  was, 
that  she  was  ignorant  of  her  legal  rights,  and  would  not  have 
entered  into  the  agreement  had  she  known  them,  yet,  as  the 
extent  of  her  ignorance  and  of  the  injury  sustained  was  doubtful, 
and  there  was  no  proof  of  fraud  or  improper  conduct  on  the 
r*9^/n  *P^^*  °^  *^^®  agent,  she  was  bound  by  his  acts,  and  affected 
by  the  knowledge  which  he  was  presumed  to  have  of  her 
rights,  and  was  therefore  not  entitled  to  disturb  the  arrangement 
which  had  been  effected.^ 

"If,"  remarked  Lord  Cottenham,  C,  in  the  above  case,  "it  were 
necessary  to  show  knowledge  in  the  principal,  and  a  distinct 
understanding  of  all  the  rights  and  interests  affected  by  the 
complicated  arrangements  which  are  constantly  taking  place  in 
families,  very  few,  if  any,  could  be  supported." 

It  is,  then,  a  true  rule,  if  understood  in  the  sense  above  as- 
signed to  it,  that  every  man  must  be  taken  to  be  cognisant  of 
the  law ;  for  otherwise,  as  observed  by  Lord  Ellenborough,  C.  J., 
there  is  no  saying  to  what  extent  the  excuse  of  ignorance  might 
not  be  carried ;  it  would  be  urged  in  almost  every  case  f  and, 
from  this  rule,  coupled  to  that  as  to  ignorance  of  fact;  are  derived 
the  two  following  inportant  propositions :    1st,  that  money  paid 

'  Per  Maule,  J.,  3  C.  B.  720  :  53  E.  C.  L.  E.  See  Wade  v.  Simeon,  1  C.  B. 
610  :  50  E.  0.  L.  B. 

2  Stewart  v.  Stewart,  6  CI.  &  Fin.  911 ;  Clifton  v.  Cockbum,  3  My.  &  K.  99 ; 
vide  Cod.  1.  18.  3  ;  Teede  Y.  Johnson,  11  Exch.  840. 

»  Bilbie  v.  Lumley,  3  Efist,  469  ;  Preface  to  Co.  Litt.  ;  Gomery  v.  Bond,  3  M. 
&  S.  878  ;  1  Story,  Bq.  Juris.,  6tli  ed.,  125,  et  seq. 
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■witli  full  knowledge  of  the  facts,  but  through  ignorance  of  the 
law  is  not  recoverable,  if  there  be  nothing  unconscientious  in  the 
retaining  of  it ;  and  2ndly,  that  money  paid  in  ignorance  of  the 
facts  is  recoverable,  provided  there  have  been  no  laches  in  the 
party  paying  it,  and  there  was  no  ground  to  claim  it  in  con- 
science.^ 

*In  a  leading  case  on  the  first  of  the  above  rules,  the  p^oo'-i 
facts  were  these — the  captain  of  a  iiing's  ship  brought 
home  in  her  public  treasure  upon  the  public  service,  and  treasure 
of  individuals  for  his  own  emolument.  He  received  freight  for 
both,  and  paid  over  one-third  of  it,  according  to  an  established 
usage  in  the  navy,  to  the  admiral  under  whose  command  he 
sailed.  Discovering,  however,  that  the  law  did  not  compel  cap- 
tains to  pay  to  admirals  one-third  of  the  freight,  the  captain 
brought  an  action  for  money  had  and  received,  to  recover  it  back 
from  the  admiral's  executrix ;  and  it  was  held,  that  he  could  not 
recover  back  the  private  freight,  because  the  whole  of  that  trans- 
action was  illegal ;  nor  the  public  freight,  because  he  had  paid  it 
with  full  knowledge  of  the  facts,  although  in  ignorance  of  the 
law,  and  because  it  was  not  against  conscience  for  the  executrix 
to  retain  it.^ 

The  two  following  cases  may  also  here  be  noticed : — A.,  tenant 
to  B.,  received  notice  from  C,  a  mortgagee  of  B.'s  term,  that  the 
interest  was  in  arrear,  and  requiring  payment  to  her  (C.)  of  the 
rent  then  due.  A.,  notwithstanding  this  notice,  paid  the  rent  to 
B.  and  was  afterwards  compelled  by  distress,  to  pay  the  amount 
over  again  to  C.     Held,  that  the  money  having  been  paid  to  B. 

'  See  3  Smith,  L.   C,  4th  ed.,  327,  333,  340  ;  'Wilkiiison  v.  Johnston,  3 

B.  &  C.  429:  10  E.  C.  L.  R.;  per  Lord  Mansfield,  C.  J.,  Bize  v.  Dickason, 
1  T.  R.  286,  287  ;  Piatt  v.  Bromage,  24  L.  J.  Ex.  63.  See  Lee  v.  Merrctl, 
8  Q.  B.  820  :  55  E.  C.  L.  R.  ;  observed  upon  in  Gmgell  v.  Purkins,  4  Exch.  :rd, 
recognising  Standish  v.  Ross,  3  Exch.  527  ;  Abell  v.  Douglass,  4  Denio  (U.  b.> 
R.  305. 

2  Brisbane  v.  Dacres,  5  Taunt.  143  :  1  E.  C.  L.  R.  ;  per  Lord  EllenboTough,\ 

C.  J.,  Bilbie  v.  Lumley,  3  East,  470 ;  Gumming  v.  Bedborough,  15  M.  &  ^\^ 
438  ;  Bramston  v.  Robins,  4  Bing.  11 :  13  E.  0.  L.  R.';  Stevens  v.  Lynch,  13 
Bast,  38  ;  per  Lord  Eldon,  C,  Bromley  v.  Holland,  7  Ves.  jun.  23  ;  Lowry  v. 
Bourdieu,  2  Dougl.  468  ;  Gomery  v.  Bond,  3  M.  &  S.  378  :  Lothian  v.  Hender- 
son, 3  B.  &  P.  420 ;  Dew  v.  Parsons,  2  B.  &  Aid.  562.  See  the  argument  in 
Gibson  v.  Bruce,  6  Scott,  N.  R.  309  ;  Smith  v.  Bromley,  cited  3  Dougl.  696, 
and  6  Scott,  N.  R.  318. 

12- 
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with  full  knowledge  of  the  facts,  could  not  be  recovered  back.* 
p.^  In  an  action  for  money  paid  to  the  defendant's  *use  by 

drawer  against  acceptor  of  an  accommodation  bill,  the 
plaintiff  must  show  not  merely  that  the  money  paid  pro  tanto 
discharges  the  liability  of  the  acceptor  to  the  holder  of  the  bill, 
but  also  that  it  was  paid  at  the  request,  express  or  implied,  of 
the  defendant — a  mere  voluntary 'payment  by  the  plaintiff  will 
not  entitle  him  to  recover.^ 

In  another  important  case,  involving  the  application  of  the 
same  principle,  the  plaintiffj  being  about  to  compound  with 
his  creditors,  defendant,  a  creditor,  refused  to  subscribe  the  deed 
unless  he  were  paid  in  full ;  and  the  plaintiffj  to  obtain  his  signa- 
ture, gave  a  bill,  payable  to  defendant's  agent  for  the  difference 
between  20s.  in  the  pound  and  8s.,  the  proportion  compounded 
for,  whereupon  defendant  signed  the  deed.  Plaintiff  did  not, 
however,  honour  the  bill  when  due,  but,  on  subsequent  appli- 
cation, he  paid  it  some  months  after  the  dishonour  to  the  payee, 
and  defendant  received  the  money,  the  other  creditors  being  paid 
according  to  the  deed.  The  Court  of  Queen's  Bench  held,  that 
plaintiff  could  not  recover  back  the  amount  so  paid  to  defendant 
above  8s.  in  the  pound ;  for  that  the  transaction  had  been  closed 
by  a  voluntary  payment,  with  full  knowledge  of  the  facts,  and 
ought  not  to  be  re-opened  ;  and  that  it  did  not- make  any  differ- 
ence that  the  sum  in  question  had  not  been  recovered  by  action.' 
So,  where  an  insolvent  debtor  having  been  arrested  under  the 
provisions  of  1  &  2  Vict.  c.  110,  s.  85,  in  order  to  obtain  his 
discharge,  signed  a  consent  to  a  judge's  order  for  payment  of  a 
certain  sum  down,  and  the  remainder  of  the  debt  by  instalments.  , 
r*oQ'n  ■^'^  *action  brought  for  recovery  of  the  sum  so  paid  down, 

was  held  not  to  be  maintainable ;  the  money  having  been 
paid  voluntarily,  and  with  full  knowledge  of  the  facts  * 

So,  where  there_  is  bona  fides,  and  money  is  paid  with  full 
knowledge  of  the  facts,  though  there  be  no  debt,  still  it  cannot  be 
recovered  back ;'  as,  where  an  underwriter  having  paid  the  loss, 

'  Higg  V.  Scott,  7  C.  B.  63 :  OS  E.  C.  L.  R.  See  "Wilton  v.  Bunn,  17  Q.  B. 
294 :  79  E.  C.  L.  R. 

2  Sleigh  V.  Sleigh,  5  Exch.  514. 

3  Wilson  V.  Ray,  10  A.  &  E.  82 :  37  E.  C.  L.  R. ;  on  which  case,  see  the 
bservations  of  Tinclal,  C.  J.,  in  Gibson  v.  Bruce,  6  Scott,  N.  R.  325,  336. 

*  Viner  v.  Hawkins,  9  Exch.  266. 

5  Per  Patteson,  J.,  Duke  de  Cadaval  v.  Collins,  4  A.  &  E.  866 :  31  E.  C.  L. 
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sought  to  recover  tlie  amount  paid,  on  the  ground  that  a  material 
circumstance  had  been  concealed ;  it  appearing  however,  that  he 
knew  of  this  at  the  time  of  the  adjustment,  it  was  held  that  he 
could  not  recover.'  And  the  same  principle  has  been  held  to  ex- 
tend to  an  allowance  on  account,  as  being  equivalent  for  this 
purpose  to  the  payment  of  money .^ 

Secondly,  money  paid  by  the  plaintiff  to  the  defendant  under  a 
bond  fide  forgetfulness  or  ignorance^  of  facts,  which  disentitled  the 
defendant  to  receive  it,  may  be  recovered  back  as  money  had 
and  received  •*  and  in  the  case  deciding  this  it  was  observed,  that, 
where  money  is  paid  to  another  under  the  influence  of  a  mistake, 
that  is,  upon  the  supposition  that  a  specific  fact  is  true,  which 
*would  entitle  the  other  to  the  money,  but  which  fact  is  r^;.nqoi 
untrue,  and  the  money  would  not  have  been  paid  if  it  had 
been  known  to  the  payer  that  the  fact  was  untrue,  and  action  will 
lie  to  recover  it  back,  and  it  is  against  conscience  to  retain  it,° 
though  a  demand  may  be  necessary  in  those  cases  in  which  the 
party  receiving  may  have  been  ignorant  of  the  mistake.  If, 
indeed,  the  money  is  intentionally  paid,  without  reference  to  the 
truth  or  falsehood  of  the  fact,  the  plaintiff,  being  a  mere  volunteer,^ 

R.  ;  Bloor  v.  Huston,  15  C.  B.  266  :  80  E.  C.  L.  R.  See  the  maxim  volenti  non 
fit  injuria — -post,  p.  245. 

1  Bilbie  v.  Lumley,  2  East,  469 ;  Gomery  v.  Bond,  3  M.  &  S.  378 ;  Lothian 
T.  Henderson,  8  B.  &  P.  420. 

2  Skyring  v.  Greenwood,  4  B.  &  C.  281  ;  cited  and  recognised  Bate  v.  Law- 
rence, 8  Scott,  N.  R.,  131,  and  in  Reg.  v.  Lords  of  the  Treasury,  16  Q.  B.  362  : 
71  E.  C.  L.  R.  ;  per  Best,  C.  J.,  Bramston  v.  Robins,  4  Bing.  15  :  13  E.  C.  L. 
R.  ;  Sliaw  v.  Picton,  4  B.  &  C.  715 :  10  E.  C.  L.  R.  As  to  the  question,— 
when  may  an  account  settled  between  parties  be  reopened  on  the  ground  of 
error  ?  see  M'Kellar  v.  Wallace,  8  Moore,  P.  C.  C,  378  ;  Perry  v.  Attwood,  6 
E.  &  B.  691 :  88  E.  C.  L.  R. 

3  D.  12.  6.  1. 

«  Kelly  v.  Solari,  9  M.  &  W.  54 ;  Lucas  v.  Worswick,  1  Moo.  &  Rob.  303 ; 
Strickland  v.  Turner,  7  Exch.  208  ;  cited,  per  Pollock,  C.  B.  8  Exch.  49  ;  Mills 
V.  Alderbury  Union,  3  Exch.  590;  Barber  v.  Brown,  1  C.  B.  N.  S.,  121 :  87 
E.  C.  L.  R. 

5  See  Milnes  v.  Duncan,  6  B.  &  C.  671  :  18  E.  C.  L.  R.  ;  Bize  v.  Dickason, 
1  T.  R.  285 ;  cited,  per  Mansfield,  C.  J.,  Brisbane  v.  Dacres,  5  Taunt.  162  :  1 
E.  C.  L.  R. ;  Harris  v.  Lloyd,  5  M.  &  W.  432.  It  is  a  good  plea  to  an  action 
on  a  promissory  note  that  the  note  was  obtained  by  a  misrepresentation,  whether 
of  law  or  of  fact :  Southall  v.  RJgg,  and  Porman  v.  Wright,  11  C.  B.  481, 
492-3  :  73  E.  0.  L.  R. 

*  See  Aiken  v.  Short,  1  H.  &  N.  210.  It  is  obvious  that  "  if  a  person  volun- 
tarily pays  money  for  another,  he  cannot  sue  the  latter  for  it ;  in  order  to  render 
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or  meanirig  to  waive  all  inquiry  into  the  fact,  and  tliat  the 
person  receiving  shall  have  the  money  at  all  events  whether  it 
be  true  or  false,  the  latter  is  certainly  entitled  to  retain  it ;  but 
if  it  is  paid  under  the  impression  of  a  fact  which  is  untrue,  it  may, 
generally  speaking,  be  recovered  back,  however  careless  the 
party  paying  may  have  been  in  omitting  to  use  due  diligence,  or 
to  inquire  into  the  fact ;'  and  therefore,  it  does  not  seem  to  be  a  true 
position  in  point  of  law,  that  a  person  so  paying  is  precluded  from 
recovering  by  laches  in  not  availing  himself  of  the  means  of 
knowledge  in  his  power,^  though,  if  there  be  evidence  of  means 

of  *knowledge,  the  jury  wHl  very  readily  infer  actual 

knowledge.' 
In  an  action  on  a  policy  of  insurance,  the  question  was,  whether 
the  captain  of  a  vessel  which  sailed  to  a  blockaded  port,  knew  of 
the  blockade  at  a  particular  period ;  and  it  was  observed  by  Lord 
Tenterden,  C.  J.,  that  if  the  possibility  or  even  probability  of 
actual  knowledge  should  be  considered  as  legal  proof  of  the  fact 
of  actual  knowledge,  as  s,  presumptio  juris  et  dejure,  the  presump- 
tion might,  in  some  cases  be  contrary  to  the  fact,  and  such  a  rule 
might  work  injustice ;  and  that  the  question,  as  to  the  knowledge 
possessed  by  a  person  of  a  given  fact,  was  for  the  decision  and 
judgment  of  the  jury.  It  was  also  remarked,  in  the  same  case, 
that  the  probability  of  actual  knowledge  upon  consideration  of 
time,  place,  the  opportunities  of  testimony,  and  other  circum- 
stances, may  in  some  instances  be  so  strong  and  cogent,  as  to  cast  the 
proof  of  ignorance  on  the  other  side  in  the  opinion  of  the  jury,  and, 
in  the  absence  of  such  proof  of  ignorance,  to  lead  them  to  infer 
knowledge ;  but  that  such  inference  properly  belongs  to  them.'' 

In  ejectment  by  A.,  claiming  title  under  a  second  mortgage,  it 
was  held,  that  a  tenant,  who  had  paid  rent  to  the  lessor  of  the 

him  liable,  it  must  be  shown  that  there  was  a  previous  authority  or  an  adoption 
of  the  paynient ;"  per  Martin,  B.,  Wycombe  ITnion  v.  Eton  Union,  1  H.  &  N. 
699. 

'  Per  Parke,  B.,  Kelly  v.  Solan,  9  M.  &  W.  58,  59,  recognised  BeU  v. 
Gardiner,  4  Scott,  N.  E.,  631,  633,  634 ;  per  Ashhurst,  J.,  Chatfield  v.  Paston, 
cited  3  East,  471,  n.  (a).     See  D.  33.  6.  9,  §  3. 

2  Per  Parke,  B.,  9  M.  &  W.  58,  59,  controverting  the  dictum  of  Bayley,  J., 
in  Milnes  v.  Duncan,  6  B.  &  C.  671  :  13  E.  C.  L.  R.  ;  Lucas  v.  Worswick,  1 
Moo.  &  Rob.  393 ;  Bell  v.  Gardiner,  4  Scott,  N.  R.,  631,  635.  See  per  Dallas, 
C.  J.,  Martin  v.  Morgan,  1  B.  &  B.  391 :  5  E.  C.  L.  R. 

»  Per  Coltman,  J.,  4  Scott,  N.  R.,  683. 

*  Harratt  v.  Wise,  9  B.  «&  C.  713,  717 :  17  E.  C.  L.  R. 
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plaintiff  under  a  mistake  of  the  facts,  altliougli  estopped  from 
disputing  A.'s  title  at  the  time  of  the  demise,  might,  nevertheless, 
show  in  defence  a  prior  mortgage  to  B.,  together  with  notice 
from,  and  payment  of  rent  to  B.;  and  that  he  was  not  precluded 
from  this  defence  by  having  paid  rent  to  A.  under  a  mistake.' 

*  Although  a  tenancy  from  year  to  year  is  ordinarily  r.^nAr.-, 
implied  from  the  mere  receipt  of  rent,  this  presumption 
may  be  rebutted  by  showing  that  it  was  received  in  ignorance  of 
the  death  of  a  party,  upon  whose  life  the  premises  were  held.^ 

Further,  it  has  been  stated^  as  a  general  rule,  that  "  in  matters 
connected  with  the  administration  of  justice  where  a  mistake  is 
discovered,  before  any  further  step  is  taken,  the  Court  interferes 
to  cure  the  mistake,  taking  care  that  the  opposite  party  shall  not 
be  put  to  any  expense  in  consequence  of  the  application  to 
amend  the  error."  In  some  cases,  also,  where,  at  the  time  of 
applying  to  the  Court,  the  applicant  is  ignorant  of  circumstances 
material  to  the  subject-matter  of  his  motion,  he  may  be  permitted 
to  open  the  proceedings  afresh ;  for  instance,  under  very  peculiar 
circumstances  the  Court  re-opened  a  rule  for  a  criminal  informa- 
tion, it  appearing  that  the  affidavits  on  which  the  rule  had  been 
discharged  were  false.* 

In  Courts  of  Equity,  as  well  as  of  Law,  the  twofold  maxim 
under  consideration  is  admitted  to  hold  true ;  for  on  the  one 
hand  it  is  a  general  rule,  in  accordance  with  the  maxim  of  the 
civil  law,  non  viclentur  qui  errant  consentire,^  that  equity  will 
relieve  where  an  act  has  been  done,  or  contract  made,  under  a 
mistake,  or  ignorance  of  a  material  fact  f  and,  on  the  other  hand, 
it  is  laid  down  as  a  general  proposition,  that  in  Courts  of 
*Equity  ignorance  of  the  law  shall  not  affect  agreements,  r-^.^.-, -, 
nor  excuse  from  the  legal  consequences  of  particular  acts,'  ■' 

and  this  rule,  as  observed  by  Mr.  J.  Story,  is  fully  borne  out  by 
the  authorities.'    For  instance,  a  bill  was  filed,  to  redeem  an 

1  Doe  d.  Higginbotham  v.  Barton,  11  A.  &  E.  307  ;  39  E.  C.  L.  R.  See  also 
Watson  V.  Lane,  11  Excli.  769  ;  Perrott  v.  PeiTott,  14  East,  423,  which  was  a 
case  as  to  the  cancellation  of  a  will. 

2  Doe  d.  Lord  v.  Crago,  6  C.  B.  90  :  60  E.  C.  L.  E. 

3  Per  Pollock,  C.  B.,  Emery  v.  Webster,  9  Exch.  243,  0,  which  well  illus- 
trates the  proposition  in  the  text. 

"  E.  V.  Eve,  5  A.  &  E.  780  :  31  E.  C.  L.  E.  ;  Bodfield  v.  Padmore,  Id.  785,  n. 
5  D.  50.- 17.  116,  §  3.  6  1  Story,  Eq.  Jurisp.  6th  ed.,  165. 

'  1  Ponbl.  Eq.,  5th  ed.,  119,  note.  « 1  Story,  Eq.  Jurisp.,  6th  ed.,  138. 
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annuity,  suggesting  tliat  it  was  part  of  the  agreement,  that  it 
should  be  redeemable,  but  that  the  clause  for  redemption  was  left 
out  of  the  annuity  deed,  under  the  idea  that,  if  inserted,  the  trans- 
action would  be  usurious,  the  Court  refused  relief,  no  case  of 
fraud  being  established  by  the  evidence.'     Where   a  deed  of 
appointment  was   executed   absolutely,   without  introducing  a 
power  of  revocation,  which  was  contained  in  the  deed  creating 
the  power,  and  this  omission  was  made  through  a  mistake  in  law, 
and  on  the  supposition  that  the  deed  of  appointment,  being  a 
voluntary   deed,   was  therefore   revocable,   relief  was  likewise 
refused  by  the  Court.^    So,  where  two  are  jointly  bound  by  a 
bond,  and  the  obligee  releases  one,  supposing,  erroneously,  that 
the  other  will  remain  bound,  the  obligee  will  not  be  relieved  in 
equity  upon  the  mere  ground  of  his  mistake  of  the  law,  for 
ignorantia  juris  non  eaxusat?     Nor  will  a  Court  of  Equity  direct 
payments,  made  under  a  mistaken  construction  of  a  doubtful 
clause  in  a  settlement,  to  be  refunded  after  many  years  of  acqui- 
escence by  all  parties,  and  after  the  death  of  one  of  the  authors 
r*94.9l  °^  *^®  settlement,*  especially  where  subsequent  family 
arrangements  have  proceeded  on  the  footing  of  that  con- 
struction.*   It  is,  however,  well  settled  that  a  Court  of  Equity 
will  relieve  against  a  mistake  or  ignorance  of  fact,  and  in  several 
cases,  which  are  sometimes  cited  as  exceptions  to  the  general  rule 
as  to  ignorantia  juris,  it  will  be  found  that  there  was  a  mistake  or 
misrepresentation  of  fact  sufficient  to  justify  a  Court  of  Equity  in 
interfering  to  give  relief.'    In  a  leading  case,^  illustrative  of  this 
remark,  the  testator,  being  a  freeman  of  the  city  of  London,  left 
to  his  daughter  a  legacy  of  10,000?.,  upon  condition  that  she 
should  release  her  orphanage  part,  together  with  all  her  claim  or 

'  Lord  Imham  v.  Child,  1  Brown,  C.  C,  93 ;  cited  and  distinguished  per 
Lord  Eldon,  C,  Marquis  Townshend  v.  Stangroom,  6  Ves.  jun.  333  ;  per  Lord 
Hardwiclte,  C,  Pullen  v.  Ready,  3  Atk.  591 ;  Mildmay  v.  Hungerford,  3  Vern, 
343.  See  Judgm.  Hunt  v.  Rousmaniere's  Administrators,  1  Peters  (U.  S.),  R- 
1,  15  ;  commenting  on  Lansdowne  v.  Lansdowne,  3  Jac.  &  W.  305. 

2  Worrall  v.  Jacob,  8  Meriv.  356,  371. 

3  Harman  v.  Cam,  4  Vin.  Abr.,  387,  pi.  3  ;  1  Fonbl.  Eq.,  5th  ed.,  119,  note. 
»  Clifton  v.  Oockbum,  3  My.  &  K.  76 ;  A.-G.  v.  Mayor  of  Exeter,  3  Russ. 

395. 

5  The  reader  is  referred  to  1  Story,  Eq.  Jurisp.,  6th  ed.,  Chap.  V.,  where  the 
cases  are  considered. 

6  Pusey  V.  Desbouvrie,  3  P.  Wms.  315.  See  also  M'Carthy  v.  Decaix,  3  R. 
&  M.  614. 
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right  to  his  personal  estate,  by  virtue  of  the  custom'  of  the  city 
of  London  or  otherwise.  Upon  her  father's  death  his  daughter 
accepted  the  legacy,  and  executed  the  release,  and,  before  execut- 
ing it,  her  brother  informed  her  that  she  had  it  in  her  election 
either  to  have  an  account  of  her  father's  personal  estate,  or  to 
claim  her  orphanage  part.  Upon  a  bill  afterwards  filed  by  the 
husband  of  the  daughter  in  her  right  against  the  brother,  who 
was  executor  under  the  will,  Lord  Talbot,  C,  expressed  an 
opinion^  that  the  release  should  be  set  aside,  and  the  daughter  be 
restored  to  her  orphanage  share,  which  amounted  to  upwards  of 
40,0002.  The  decision  thus  expressed  seems,  in  part,  to  have 
rested  on  the  ground,  that  the  daughter  had  not  been  informed 
of  the  actual  amount  to  which  she  would  be  entitled  under  the 
custom,  and  did  not  appear  to  have  known  that  she  *was  r^n^o-i 
entitled' to  have  an  account  taken  of  the  personal  estate  -^ 

of  her  father,  and  that  when  she  should  be  fully  apprised  of  this, 
and  not  till  then,  she  was  to  make  her  election ;  and  it  is  a  rule 
that  a  party  is  always  entitled  to  a  clear  knowledge  of  the  funds 
between  which  he  is  to  elect  before  he  is  put  to  his  election.'  In 
like  manner,  it  has  been  held,  in  a  recent  case,  which  is  frequently 
cited  with  reference  to  this  subject,  that,  where  a  person  agrees 
to  give  up  his  claim  to  property  in  favour  of  another,  such 
renunciation  will  not  be  supported,  if,  at  the  time  of  making  it, 
he  was  ignorant  of  his  legal  rights  and  of  the  value  of  the  pro- 
perty renounced,  especially  if  the  party  with  whom  he  dealt 
possessed,  and  kept  back  from  him,  better  information  on  the 
subject.* 

Upon  an  examination,  then,  of  the  cases  which  have  been  re- 
lied upon  as  exceptions  to  the  general  rule'  observed  by  Courts 
of  equity,  some,  as  in  the  instances  above  mentioned,  may  be 
supported  upon  the  ground  that  the  circumstances  disclosed  an 
ignorance  of  fact  as  well  as  of  law,  and  in  others  there  will  be 
found  to  have  existed  either  actual  misrepresentation,  undue  in- 

'  See  Pulling,  Laws  and  Customs  of  London,  180  et  seq. 

2  The  suit  was  compromised.  ^  3  P.  Wms.  331  (x). 

■*  McCarthy  v.  Decaix,  2  R.  &  M.  614: ;  considered  in  Warrender  v.  Warren- 
der,  2  CI.  &  Pin.  488. 

5  Bearing  upon  the  subject  touched  upon  in  the  text,  see  per  Sir  J.  Leach, 
Cockerell  v.  Cholmeley,  1  Russ.  &  My.  418,  434,  425 ;  S.  C,  affirmed  1  CI.  & 
P.  60  ;  and  see  S.  C,  3  Russ.  565,  where  the  facts  are  set  out  at  length ;  Marq. 
of  Breadalbane  v.  Marq.of  Chandos,  3  My.  &  Cr.  711 ;  S.  C,  4  CI.  &  F.  43. 
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■fluence,  mental  imbecility,  or  that  sort  of  surprise  "whicli  equity 
regards  as  a  just  foundation  for  relief.  It  is,  indeed,  laid  down 
broadly  that,  if  a  party,  acting  in  ignorance  of  a  plain  and  settled 
principle  of  law,  is  induced  to  give  up  a  portion  of  his  property 
to  another,  imder  the  name  of  a  compromise,  a  Court  of  equity 
will  grant  relief;  and  this  *proposition  may  be  illustrated 
'-  by  the  case  of  an  heir-at-law,  who,  knowing  that  he  is  the 

eldest  son,  nevertheless  agrees,  through  ignorance  of  the  law,  to 
divide  undevised  fee-simple  estates  of  his  ancestor  with  a  younger 
brother,  such  an  agreement  being  one  which  would  be  held  invalid 
by  a  Court  of  equity.  Even  in  so  simple  a  case,  however,  there 
may  be  important  ingredients,  independent  of  the  mere  ignorance 
of  law,  and  this  very  ignorance  may  well  give  rise  to  a  presump- 
tion of  imposition,  weakness,  or  abuse  of  confidence,  which  will 
give  a  title  to  relief;  at  all  events,  in  cases  similar  to  the  above, 
it  seems  clear  that  the  mistake  of  law  is  not,  per  se,  the  foundation 
of  relief;  bxit  is  only  the  medium  of  proof,  by  which  some  other 
ground  of  relief  may  be  established,  and  on  the  whole,  it  may 
be  safely  affirmed  that  a  mere  naked  mistake  of  law,  unattended 
by  special  circumstances,  will  furnish  no  ground  for  the  interposi- 
tion of  a  Court  of  equity,  and  that  the  present  disposition  of  such 
a  Court  is  rather  to  narrow  than  to  enlarge  the  operation  of  ex- 
ceptions to  the  above  rule.' 

In  criminal  cases  the  above  maxim  as  to  ignorantia  fadi  ap- 
plies when  a  man,  intending  to  do  a  lawful  act  does  that  which 
is  unlawful.  In  this  case,  there  is  not  that  conjunction  between 
the  deed  and  the  will  which  is  necessary  to  form  a  criminal  act; 
but,  in  order  that  he  may  stand  excused,  there  must  be  an 
ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law: 
as,  if  a  man  intending  to  kill  a  thief  or  housebreaker  in  his  own 
house,  and  under  circumstances  which  would  justify  him  in  so 
„  .  doing,  by  mistake  kills  one  of  his  own  family,  this  *is  no 
criminal  action ;  but  if  a  man  thinks  he  has  a  right  to 
kill  a  person  excommunicated  or  outlawed  wherever  he  meets 
him,  and  does  so,  this  is  wilful  murder.  For  a  mistake  in  point 
of  law,  which  every  person  of  discretion  not  only  may,  but  is 

■  See  1  Story,  Eq.  Jurisp.,  6th  ed.,  133  et  aeq.;  per  Lord  CottenUam,  C, 
Stewart  v.  Stewart,  6  CI.  &  Fin.  364-971.  See  also  Spence,  Chanc.  Juris.  633, 
et  seq. 
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bound  and  presumed  to  know,  is  in  criminal  cases,  no  sort  of 
defence.*     Ignorantia  eorum-quse  quis  scire  tenetur  non  excusat.'^ 

Lastly,  every  man  is  presumed  to  be  cognizant  of  the  statute 
law  of  this  realm,  and  to  construe  it  aright ;  and  if  any  individual 
should  infringe  it  through  ignorance,  he  must,  nevertheless,  abide 
by  the  consequences  of  his  error.  It  will  not  be  competent  to  him 
to  aver,  in  a  Court  of  Justice,  that  he  has  mistaken  the  law,  this 
being  a  plea  which  no  Court  of  Justice  is  at  liberty  to  receive.^ 
"Where,  however,  the  passing  of  a  statute  could  not  have  been 
known  to  an  accused  at  the  time  of  doing  an  act  thereby  rendered 
criminal,  the  Crown  would  probably  think  fit,  in  case  of  convic- 
tion, to  exercise  its  prerogative  of  mercy .^ 


YolejStti  now  fit  Injuria. 

(Wing.  Max. -483.) 
Thai  to  which  a  person  assents  is  not  esteemed  in  law  an  injury. 

It  is  a  general  rule  of  the  English  law,  that  no  one  can  main- 
tain an  action  for  a  wrong  where  he  has  consented  *to  the 
act  which  occasions  his  loss  f  and  this  principle  has  often  -' 

been  applied  under  states  of  facts,  showing  that,  though  the 
defendant  was  in  the  wrong,  the  plaintiff's  negligence  had  con- 
tributed to  produce  the  damage  consequential  on  the  act  com- 
plained of.'  Cases  such  as  now  alluded  to,  will  hereafter  be 
noticed  in  connection  with  the  maxim  sic  utere  tuo  ut  alienum  non 

,7 


'  4  Bla.  Com.,  21st  ed.,  37;  Doot.  and  Stud.,  Dial,  ii.  c.  46.  A  plea  of  ignor- 
ance of  the  law  was  rejected  in  Lord  Vaux's  case,  1  Bulstr.  197.  See  also  Re 
Barronet,  1  E.  &  B.  1,  8 :  73  E.  C.  L.  R. 

2  Hale,  PI.  Cr.  42.  "  The  law  is  administered  upon  the  principle  that  every 
one  must  be  taken  conclusively  to  know  it  without  proof  that  he  does  know  it ;" 
per  Tindal,  C.  J.,  10  CI.  &  F.  210. 

'  Per  Sir  W.  Scott,  The  Charlotta,  1  Dods.  R.  392 ;  per  Lord  Hardwick,  Mid- 
dleton  v.  Croft,  Stra.  1056. 

"  R.  V.  Baily,  Russ.  &  Ry.  1 ;  R.  v.  Esop,  7  C.  &  P.  456 :  33  E.  C.  L.  R. 

5  Per  Tindal,  C.  J.,  Gould  v.  Oliver,  4  B.  N.  C,  142  ;  33  E.  0.  L.  R.;  cited, 
S.  C,  3  Scott,  N.  R.,  257.  See  Bird  v.  Holbrook,  4  Ring.  628,  689,  640 :  13 
E.  C.  L.  R.;  Wootton  v.  Dawkins,  3  C.  B.,  N.  8.,  367:  89  E.  C.  L.  R.;  Plowd. 
501 ;  D.  50,  17,  203. 

«  Per  Curtis,  J. ,  Byam  v.  Bullard,  1  Curtis  (U.  S. )  R.  101.  Caswell  v.  "Worth, 
5  E.  &  B.  849  :  85  E.  C.  L.  R:  well  iUustrates  the  text. 

T  Post,  Ciap.  YL,  sect,  3. 
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In  accordance  witli  tlie  rule  volenti  non  fit  injuria,  in  an  action 
for  criminal  conversation,  prior  to  the  recent  statute  20  &  21  Vict, 
c.  85,  the  law  was  clearly  settled  to  be,  tliat  the  husband's  con- 
sent to  his  wife's  adultery  went  in  bar  of  his  action :  if  the  husband 
were  guilty  of  negligence,  or  even  of  loose  or  improper  conduct 
not  amounting  to  a  consent,  it  only  went  in  reduction  of  damages.^ . 
And  it  is  observable  that  the  claim  for  "  damages  from  any  per- 
son, on  the  ground  of  his  having  committed  adultery"  with  the 
wife  of  the  petitioner,  under  s.  38^  of  the  Act  just  cited,  is  to  be 
"  heard  and  tried  on  the  same  principles,  in  the  same  manner,  and 
subject  to  the  same  or  the  like  rules  and  regulations  as  actions 
r»9a.7i  *^°^  criminal  convervsation"  were  tried  and  decided  in 
Courts  of  Common  Law  before  the  passing  of  that  enact- 
ment. 

The  following  cases,  involving  dissimilar  states  of  facts,  will  be 
found  farther  to  illustrate  the  maxim  under  consideration: — 
Although  the  deck  of  a  vessel  is  prima  facie  an  improper  place 
for  the  'stowage  of  a  cargo,  or  any  part  of  it,  yet,  when  the  loading 
on  the  deck  has  taken  place  with  the  consent  of  the  merchant,  it 
is  obvious  that  no  remedy  against  the  ship-owner  or  master  for 
a  wrongful  loading  of  the  goods  on  deck  can  exist.'  So,  if  a  per- 
son says,  generally,  "  There  are  spring-guns  in  this  wood,"  and  if 
another  then  takes  upon  himself  to  go  into  the  wood,  knowing 
that  he  is  in  hazard  of  liieeting  with  the  injury  which  the  guns 
are  calculated  to  produce,  he  does  so  at  his  own  peril,  and  must 
take  the  consequences  of  his  own  act.*  Moreover,  although,  as 
will  hereafter  appear,  the  maxim  injuria  non  excusat  injuriam  is 
of  frequent  applicability,  "  a  wrong-doer  cannot,  any  more  than 
one  who  is  not  a  wrong-doer,  maintain  an  action,  unless  he  has  a 

'  Per  BuUer,  J.,  Duberley  v.  Gunning,  4  T.  E.  647;  per  De  Grey,  C.  J., 
Howard  v.  Burtonwood,  cited  1  Selw.,  N.  P.,  lOtli  ed.,  8,  n.  (3);  Id.  10,  n.  (6); 
per  Alderson,  J.,  Winter  v.  Henn,  4  C.  &  P.  498 :  19  E.  C.  L.  R.  As  to  tlie 
application  and  meaning  of  the  maxim,  Volenti  non  fit  injuria,  in  tlie  ecclesias- 
tical courts,  see  per  Sir  J.  NichoU,  Rogers  v.  Rogers,  3  Hagg.  57;  cited,  Phillips 
V.  Phillips,  1  Robertson,  158 ;  per  Sir  W.  Scott,  Porster  v.  Forster,  1  Consist. 
E.  146  ;  Stone  v.  Stone,  1  Robertson,  99  ;  Judgm.  Cocksedge  v.  Cocksedge,  Id. 
92  ;  2  Curt.  213 ;  Shelf  on  Marriage  and  Div.,  445  et  seq. 

i  See  also  ss.  28-30. 

'  Gould  V.  Oliver,  2  Scott,  N.  E.,  257,  264  ;  S.  C,  4  B.  N.  C,  184 :  33  E.  C. 
L.  B. 

'  Per  Bayley,  J.,  Ilott  v.  Wilkes,  3  B.  &  Aid.  311  :  5  E.  C.  L.  E. 
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riglit  to  complain  of  the  act  causing  the  injury,  and  complain 
thereof  against  the  person  he  has  made  defendant  in  the  action.'" 
No  man,  by  his  wrongful  act,  can  impose  a  duty  on  another.^  So, 
if  a  man,  passing  in  the  dark  along  a  footpath,  should  happen  to 
fall  into  a  pit,  dug  by  the  owner  of  the  adjoining  field,  in  such  a 
case  the  party  digging  the  pit  would  be  responsible  for  the 
damage  sustained,  if  the  pit  were  dug  across  the  *road ;  r^oAQ-i 
but,  if  it  were  only  in  ,an  adjacent  field,  the  case  would  be 
very  different,  for  the  falling  into  it  would  then  be  the  act  of  the 
injured  party  himself.' 

Again,  if  an  action  be  brought  for  slander  of  title,  the  special 
damage  laid  being,  that  a  third  party  was  thereby  deterred  from 
purchasing  the  lands  in  question,  and  the  plaintiff  was  prevented 
from  disposing  of  the  same,  the  action  will  fail  if  it  appear  that, 
prior  to  the  speaking  of  the  words,  a  valid  contract  of  sale  had 
been  entered  into ;  and  that,  subsequently  thereto,  such  contract 
had  been  rescinded  at  request  of  the  intended  purchaser,  but  with 
the  plaintiff''s  consent.^ 

By  a  local  Act,  a  right  of  appeal  was  given  to  any  person 
thinking  himself  aggrieved  by  the  order  of  commissioners  ap- 
pointed under  it ;  one  who  had  been  present  at  a  meeting,  and 
concurred  in  a  resolution  upon  which  the  order  appealed  against 
was  founded,  was  held  disentitled  to  appeal  against  the  order.' 

In  addition  to  the  above  and  similar  decisions,  there  is,  as 
already  intimated,  an  extensive  class  of  cases  illustrating  the 
maxim  volenti  non  Jit  injuria,  in  which  redress  is  sought  for  an 
injury  which  has  resulted  from  the  negligence  of  both  plaintiff 
and  defendant,  and  in  many  of  which  it  has  been  held,  that  the 
farmer  is  precluded  from  recovering  damages.* 

'  Degg  V.  Midland  R.  C,  1  H.  &  N.,  773,  780  ;  Lygo  v.  Newtold,  9  Exch. 
303 ;  Skipp  v.  Eastern  Counties  R.  C,  9  Excli.  333,  335  ;  Great  Nortliern  R.  C. 
V.  Harrison,  10  Excli.  376  ;  Pardington  v.  South  Wales  R.  C,  1  H.  &  N.,  392  ; 
Wise  v.  Great  Western  R.  C,  1  H.  &  N.,  63. 

2  Judgm.  IH.  &N.,  783. 

'  Judgm.  Jordin  v.  Crump,  8  M.  &  W.  787,  788.  See  also  Home  v.  Widlake, 
Yelv.  141  ;  cited  and  followed  per  Ruggles,  C.  J.,  Hamilton  v.  White,  1  Selden 
(U.  S.),  R-  18,  13.    Ajid  see  the  cases  hereafter  cited  in  connection  with  Jordin 

V.  Crump,  supra. 

*  Kendall  V.  Stone,  1  Selden  (U.  S.),  R.  14. 

=  Harrup  v.  Bayley,  6  E.  &  B.  334 :  88  E.  C.  L.  R. 

'  See  remarks  on  the  maxim,  sic  utere  tuo  ut  alienum  non  Imdai,  post,  Chap. 

VI.  s.  3. 
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r*9AQ"i  Anotter  important  application  of  the  maxim  in  *qiies- 
tion,  is  to  cases  in  which  money  which  has  been  volun- 
tarily paid  is  sought  to  be  recovered,  on  the  ground  that  it  was 
not,  in  fact,  due. 

The  first  rule  which  we  shall  notice  in  reference  to  cases  of 
this  description,  is  that  where  a  man  has  actually  paid  what  the 
law  would  not  have  compelled  him  to  pay,  but  what  in  equity 
and  conscience  he  ought  to  have  paid,  he  cannot  recover  it  back 
again  in  an  action  for  money  had  and  received.  Thus,  if  a  man 
pay  a  debt,  which  would  have  been  barred  by  pleading  the 
statute  of  limitations,  or  one  contracted  during  infancy,  which,  in 
justice,  he  ought  to  discharge,  in  these  cases,  though  the  law 
would  not  have  compelled  payment,  yet,  the  money  being  paid, 
it  will  not  oblige  the  payee  to  refund  it.' 

There  is  also  a  large  class  of  cases  in  which  it  has  been  held, 
that  money  paid  voluntarily  cannot  be  recovered,  although  the 
original  payment  was  not  required  by  any  equitable  considera- 
tion ;  and  these  cases  are  very  nearly  allied  in  principle  to  those 
which  have  been  considered  in  treating  of  a  payment  made  in 
ignorance  of  the  law. 

Thus,  an  occupier  of  lands,  during  a  course  of  twelve  years, 
paid  the  property -tax  to  the  collector,  under  stat.  46  Geo.  3,  c. 
65,  and  likewise  the  full  rent  as  it  became  due  to  the  landlord, 
without  claiming,  as  he  might  have  done,  any  deduction  on 
account  of  the  tax  so  paid ;  and  it  was  held,  that  the  occupier 
could  not  maintain  an  action  for  fnoney  had  and  received  against 
the  landlord,  for  any  part  of  the  tax  so  paid,  on  the  ground  that 
the  payment  being  voluntary,  could  not,  according  to  the  prin- 
r*9p;m  °iP-^®  above  stated,  be  recovered.^  So  where  a  *tenant 
pays  property-tax  assessed  on  the  premises,  and  omits  to 
deduct  it  in  his  next  payment  of  rent,  he  cannot  afterwards 
recover  the  amount  as  money  paid  to  the  use  of  the  landlord.^ 

The  maxim  under  consideration  holds,  however,  in  those  cases 

1  Per  Lord  Mansfield,  0.  J.,  Size  v.  Diokason,  1  T.  R.  386,  387  ;  Farmer  v. 
Arundel,  3  W.  Bla.  834. 

2  Denby  v,  Moore,  1  B.  &  Aid.  133  ;  cited  per  Bayley,  J.,  Stubbs  v.  Parsons, 
3  B.  &  Aid.  518  :  5  E.  C.  L.  R.  See  also,  Cartwright  v.  Rowley,  3  Esp.  723 ;  Ful- 
ham  V.  Down,  6  Esp.  26  note  ;  Bull,  N.  P.  131 ;  cited  8  T.  R.  576  ;  Spragg  v, 
Hammond,  3  B.  &  B.  59 :  6  E.  C.  L.  R.;  per  Dallas,  0.  J.,  Andrew  v.  Han 
cock,  1  B.  &  B.  43  ;  5  E.  C.  L.  R.    See  Hall  v.  Shultz,  4  Johnson  (IT.  S.)  R.  340, 

3  Gumming  v.  Bedborough,  15  M.  &  W.  488 ;  Franklin  v.  Carter,  1  C.  B. 


FUNDAMENTAL    LEGAL    PRINCIPLES.  189 

only  wliere  tbe  party  has  a  freedom  of  exercising  his  will  ;^  and 
therefore,  where  a  debtor  from  mere  necessity,  occasioned,  for 
instance,  by  a  wrongful  detainer  of  goods,  pays  more  than  the 
creditor  can  in  justice  demand,  he  shall  not  be  said  to  pay  it 
willingly,  and  has  a  right  to  recover  the  surplus  so  paid.^  So 
likewise  may  money  paid  to  recover  possession  of  goods  wrong- 
fully detained,^  or  under  pressure  of  an  extortionate  demand, 
colere  officii}  be  recovered. 

All  the  cases,  indeed,  upon  this  subject,  show,  that  where  a 
party  is  in,  claiming  under  legal  process,  the  owner  of  the  goods 
contending  that  the  possession  is  illegal  and  paying  money  to 
avert  the  evil  and  inconvenience  of  a  sale,  may  recover  it  back 
in  an  action  for  money  had  and  received,  if  the  claim  turns  out 
to  have  been  unfounded. 

*Where,  on  the  contrary,  money  is  voluntarily  paid,  r^.c)K-\-\ 
with  full  knowledge  of  all  the  circumstances,  the  party  ^  ^ 
intending  to  give  up  his  right,  he  cannot  afterwards  bring  an  action 
for  money  had  and  received  ;  though  it  is  otherwise  where,  at  the 
time  of  paying  the  money,  the  party  gives  notice  that  he  intends 
to  resist  the  claim,  and  that  he  yields  to  it  merely  for  the  purpose 
of  relieving  himself  from  the  inconvenience  of  having  his  goods 
sold.^ 

In  Close  vs.  Phipps,^  the  attorney  for  a  mortgagee,  who  had 
advertised  a  sale  of  the  mortgaged  property,  under  the  power 
reserved  to  him,  for  non-payment  of  interest,  having  extorted 
from  the  administratrix  of  the  mortgagor  money  exceeding  the 
sum  really  due  for  principal,  interest,  and  costs,  under  a  threat 

750 :  50  E.  C.  L.  R.  See  Payne  v.  Burridge,  12  M.  &  W.  727 ;  Sweet  v. 
Seager,  3  C.  B.,  N.  S.  119  :  89  E.  C.  L.  R. 

'  1  Selw.  N.  P.,  10th  ed.,  84. 

2  See  per  Lord  Mansfield,  C.  J.,  Smitli  v.  Bromley,  cited  Doiigl.  696,  remark 
ing  on  Tomkins  v.  Bemet,  1  Salk.  22 ;  cited,  Argument,  6  Scott,  N.  R.  318 ; 
per  Patteson,  J.,  and  Coleridge,  J.,  Ashmole  v.  Wainwriglit,  2  Q.  B.  845,  846  : 
42  E.  C.  L.  R.  ;  wMch  case  is  commented  on,  Parker  v.  Bristol  and  Exeter  R. 
C.  6  Exch.  704,  706. 

»  Gates  V.  Hudson,  6  Exch.  346.  See  Keams  v.  Durell,  6  C.  B.  59G  :  60  E.  C. 
L.  R. 

*  Steele  v.  Williams,  8  Exch.  625 ;  Traheme  v.  Gardner,  5  E.  &  B.  913 :  85 
E.  C.  L.  R.  ;  Re  Coombs,  4  Exch.  839,  841. 

5  Per  Tindal,  C.  J.,  Valpy  v.  Mauley,  1  C.  B.  602,  603  :  50  E.  C.  L.  R. 

6  8  Scott,  N.  R.  381 ;  recognising  Parker  v.  Great  Western  B.  C,  7  M.  &  Gr. 
253  :  49  E.  C.  L.  R.:  cited  pos<,  p.  353,  n.  («).  See  1  C.  B.  788,  798  :  50  E.  C. 
L.  R. 
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tliat  he  would  proceed  witli  the  sale  unless  his  demands  were 
complied  with,  it  was  held,  that  the  administratrix  might  recover 
back  the  money  so  paid  as  money  had  and  received  to  her  use. 
"  The  interest  of  the  plaintiff,"  observed  Tindal,  C.  J.,  "  to  prevent 
the  sale,  by  submitting  to  the  demand,  was  so  great,  that  it  may 
well  be  said,  the  payment  was  made  under  what  the  law  calls  a 
species  of  duress." 

The  plaintiff  having,  in  the  month  of  August,  pawned  some 
goods  with  the  defendant  for  20  Z.,  without  making  any  agreement 
for  interest,  went  in  the  October  following  to  redeem  them,  when 
the  defendant  insisted  on  having  101.  as  interest  for  the  201.  The 
plaintiff  tendering  him  201.  and  4:1.  for  interest,  knowing  the  same 
to  be  more  than  the  legal  interest  amounted  to,  the  defendant  still 
r*o*^oi  *™sisted  on  having  10^.  as  interest ;  whereupon  the  plain- 
tiff, finding  that  he  could  not  otherwise  get  his  goods 
back,  paid  defendant  the  sum  which  he  demanded,  and  brought 
an  action  for  the  surplus  beyond  the  legal  interest  as  money  had 
and  received  to  his  use.  The  Court  held,  that  the  action  would 
well  lie,  for  it  was  a  payment  by  compulsion.' 

Where  an  action  was  brought  to  recover  back  money  paid  to 
the  steward  of  a  manor  for  producing,  at  a  trial,  some  deeds  and 
court-rolls,  for  which  he  had  charged  extravagantly,  the  objection 
was  taken  that  the  money  had  been  voluntarily  paid,  and  there- 
fore could  not  be  recovered  back  again ;  but,  it  appearing  that 
the  money  was  paid  through  necessity  and  the  urgency  of  the 
case,  it  was  held  to  be  recoverable.''  On  the  same  principle, 
where  a  railway  company,  by  a  general  arrangement  with 
carriers,  in  consideration  of  such  carriers  loading,  unloading, 
and  weighing  the  goods  forwarded  by  them,  made  a  deduction 
in  their  favour  of  lOZ.  per  cent,  from  the  charges  made  to  the 
public  at  large  for  the  carriage  of  goods,  it  was  decided  that  the 
plaintiff,  a  carrier,  who,  although  willing  to  perform  the  above 
duties,  was  excluded  from  participation  in  the  said  arrangement, 
was  entitled  to  recover  from  the  company  the  above  per  centage, 
as  well  as  other  sums  improperly  exacted  from  him  by  the  com- 

'  Astley  v.  Reynolds,  Stra.  915  ;  Parker  v.  Bristol  and  Exeter  R.  0. 6  Bxch. 
703  ;  Hills  t.  Street,  5  Blng.  37 :  15  E.  C.  L.  R. ;  Bosanquet  v.  Dasliwood,  Oas. 
tempt.  Talbot,  38. 

2  Anon.  V.  Pigot,  cited  2  Esp.  733.  See  Traheme  v.  Gardner,  5  E.  &  B.  918 : 
85  E.  C.  L.  K. 
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pany,  such  payments  not  having  been  made  voluntarily,  but 
in  order  to  induce  the  company  to  do  that  which  they  were 
bound  to  do  without  them,  and  for  the  refusal  to  do  which 
an  action  *on  the  case,^  might  have  been  maintained  r-j^pfro-i 
against  them.^ 

An  action  for  money  had  and  received  lies  to  recover  back 
money  which  has  been  obtained  through  compulsion,  although 
it  has  been  received  by  defendant  acting  for  a  principal  and  has 
been  paid  over  by  him,  iinless  the  money  were  paid  to  the  agent 
expressly  for  the  use  of  the  principal.^ 

In  another  class  of  cases  which  necessarily  fall  under  present 
consideration,  it  has  been  decided,  that  money  may  be  recovered 
back  if  paid  under  compulsion  of  law,  imposed  upon  defendant 
by  the  fraudulent  practices  of  the  plaintiff  in  the  original  pro- 
ceedings, or  if  the  payment  be  made  under  the  compulsion  of 
colourable  legal  process.  For  instance,  plaintiff,  being  a  foreigner, 
ignorant  of  the  English  language,  was  arrested  by  the  defendant 
for  a  fictitious  debt  of  10,000  Z.  upon  a  writ,  which  was  afterwards 
set  aside  for  irregularity.  Plaintiff,  in  order  to  obtain  his  release, 
agreed  in  writing  to  pay  500Z.,  and  to  give  bail  for  the  remainder 
of  the  sum.  The  500  Z.  was  to  be  as  a  payment  in  part  of  the 
writ,  and  both  parties  were  to  abide  the  event  of  the  action,  the 
agreement  containing  no  provision  for  refunding  the  money  if 
the  action  should  fail.  The  500^.  was  accordingly  paid,  and  an 
action  having  been  brought  to  recover  it  back,  the  jury  foiind 
for  the  plaintift;  and  that  the  defendant  knew  that  he  had  no 
claim  upon  the  plaintiff.  The  Court  of  Queen's  Bench  discharged 
a  rule  for  a  new  trial  or  to  *enter  a  nonsuit  on  the  ground,   ^^„. ,-. 

■  r  25'ii 

that  the  arrest,  according  to  the  finding  of  the  jury,  was 
fraudulent,  and  that  the  money  was  parted  with  under  the  arrest 
to  get  rid  of  the  pressure  :*  it  being  a  true  position,  that,  "  if  an 
undue  advantage  be  taken  of  a  person's  situation,  and  money  be 

'  Piclrford  V.  Tlie  Grand  Junction  E.  C,  10  M.  &  "W.  399.  See  Kent  v.  The 
Great  Western  R.  C,  3  C.  B.  714 :  54  E.  C.  L.  R. 

2  Parker  v.  The  Great  Western  R.  C,  7  M.  &  Gr.  253  :  49  E.  C.  L.  R.  ;  cited, 
per  Williams,  J.,  Keams  v.  Durell,  6  C.  B.  602 :  60  E.  C.  L.  R.  ;  and,  per 
Cresswell,  J.,  Devaux  v.  Conolly,  8  C.  B.  657 :  65  E.  C.  L.  R. 

=  Snowdon  V.  Davis,  1  Taunt.  359;  Parker  v.  Bristol  and  Exeter  R.  C,  6 
Exch.  702,  707. 

<  Duke  de  Cadaval  v.  Collins,  4  A.  &  E.  858  :  31  E.  C.  L.  R.  See  Smith  v. 
Monteith,  13  M.  &  W.  427 ;  De  Medina  v.  Grove,  10  Q.  B.  152,  172  :  59  E.  C. 
L.  R. 
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obtained  from  him  by  compulsion,  such  money  may  be  recovered 
in  an  action  for  money  bad  and  received."^ 

The  authorities  above  cited  will  sufficiently  establish  the  posi- 
tion, that  money  paid  under  compulsion  of  fraudulent  legal  pro- 
cess, or  of  wrongful  pressure  exercised  upon  the  party  paying  it, 
may,  in  general,  be  recovered  back,  as  money  had  and  received 
to  his  use;  and  it  therefore  only  remains  to  add,  that,  d, fortiori, 
money  will  be  recoverable  which  is  paid,  and  that  an  instrument 
may  be  avoided  which  is  executed,  txnder  threats  of  personal 
violence,  duress,  or  illegal  restraint  of  liberty  f  and  this  is  in 
strict  accordance  with  the  maxims  laid  down  by  Lord  Bacon : 
Non  videtur  ccAsensum  retinuisse  si  quis  ex  prsescripto  minantia 
aliquid  immutavit^  and  corporalis  injuria  non  recipit  sestimaiionem 
ck  future.^ 

Lastly,  it  is  worthy  of  observation,  that  there  are  cases  where 
i-^n-r-i  ^^  intentional  wrong-doer  will  be,  to  a  certain  *extent, 
protected  by  the  law  through  motives  of  public  policy. 
Thus,  a  horse  with  a  rider  on  him  canhqt  be  distrained  damage 
feasant,  on  the  ground  of  the  danger  to  tTie  peace  which  might 
result  if  such  a  distress  were  levied ;  and  therefore,  to  a  plea  in 
trespass,  justifying  the  taking  of  a  horse,  cart,  and  other  chattels, 
damage  feasant,  it  is  a  good  replication  that  the  horse,  cart,  and 
chattels  were,  at  the  time  of  the  distress,  in  the  actual  possession 
and  under  the  personal  care  of,  and  then  being  used  by,  the 
plaintiff.' 

'  1  Selw.,  N.  P.,  10th  ed.,  83 ;  cited  and  adopted  by  Coleridge,  J.,  4  A.  &  E. 
867 :  31  E.  C.  L.  R.  ;  Pitt  v.  Combes,  2  A.  &  E.  459  :  39  E.  C.  L.  E. ;  per 
Gibbs,  J.,  Brisbane  v.  Dacres,  5  Taunt.  156  :  1  E.  C.  L.  R.  ;  Jendwine  v.  Slade, 
3  Esp.  573  ;  FoUett  v.  Hoppe,  5  C.  B.,  236 :  57  E.  C.  L.  R.  ;  Green  v.  Laurie, 
1  Exch.  335. 

2  See  Clark  v.  Woods,  2  Bxoh.  395 ;  Skeate  v.  Beale,  11  A.  &  E.  983,  990 : 
39  E.  C.  L.  R.  ;  Wakefield  v.  Newbon,  6  Q.  B.  370,  280 :  51  E.  C.  L.  R.  As 
to  wliat  may  constitute  duress,  see  per  Lord  Cranwortb,  C,  Boyse  v.  Ross- 
borougb,  6  H.  L.  Cas.  45  ;  Gumming  v.  Ince,  11  Q.  B.  113 :  63  E.  C.  L.  R. ; 
Powell  V.  Hoyland,  6  Excli.  67  ;  Edward  v.  Trevellick,  4  E.  &  B.  59 :  83  E.  C. 
L.  R. 

^  Bac.  Max.,  reg.  23  ;  post;  Nil  consensui  tarn  contrannm  est  quam  vis  atque 
metus,  D.  50,  17,  116.  "  Bac.  Max.,  reg.  6. 

6  Field  v.  Adames,  13  A.  &  E.  649  :  40  E.  C.  L.  R.  ;  and  cases  there  cited ; 
Storey  v.  Robinson,  6  T.  R.  138  ;  Bunch  v.  Kennington,  1  Q.  B.  679 :  41  E.  C. 
L.  R.  ;  where  Lord  Denman,  C.  J.,  observes,  that  "  perhaps  the  replication  in 
Field  v.  Adames  was  rather  loose."  See  Gay  lard  v.  Morris,  3  Exch.  695; 
Sunbolf  v.  Alford,  8  M.  &  W.  348. 
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NULLUS   COMMODUM   CAPEEE   POTEST   DE  INJUEIA   SUA   PEOPRIA. 

(Co.  Litt.  148.  h.) 
No  man  shall  take  advantage  of  Mb  own  wrong. 

It  is  a  maxim  of  law,  recognised  and  established,  that  no  man 
shall  take  advantage  of  his  own  wrong ;'  and  this  maxim,  which 
is  based  on  elementary  principles,  is  fully  recognised  in  Courts 
of  law  and  of  equity,  and,  indeed,  admits  of  illustration  from 
every  branch  of  legal  procedure.  The  reasonableness  and  neces- 
sity of  the  rule  being  manifest,  we  shall  proceed  at  once  to  show 
its  practical  application  by  reference  to  decided  cases;  and,  in 
the  first  place,  we  may  observe,  that  a  man  shall  not  take  advan- 
tage of  his  own  wrong  to  gain  the  favourable  interpretation  of 
the  law^ — -frustra  legis  auxilium  *quxrit  qui  in  legem  com-  r^.n-f.-| 
mittitf — and,  therefore,  A.  shall  not  have  an  action  of 
trespass  against  B.,  who  lawfully  enters  to  abate  a  nuisance 
caused  by  A.'s  wrongful  act,''  nor  shall  an  executor,  de  son  tort, 
obtain  that  assistance  which  the  law  affords  to  a  rightful  executor.' 
And  if  a  man  be  bound  to  appear  on  a  certain  day,  and  before 
that  day  the  obligee  put  him  in  .prison,  the  bond  is  void.^ 

The  case  of  Hyde  v.  Watts'  is  strikingly  illustrative  of  the 
maxim,  that  a  man  shall  not  be  permitted  to  take  advantage  of 
his  own  wrong.  That  was  an  action  of  debt  for  work  and  labour, 
to  which  the  defendant  pleaded  a  release  under  an  indenture  or 
trust  deed  for  the  benefit  of  such  of  his  creditors  as  should  exe- 
cute the  same.  The  replication  set  out  the  indenture  in  hasc  verba, 
by  which  it  appeared  that  the  defendant  covenanted,  inter  alia^ 
to  insure  his  life  for  1500Z.,  and  to  continue  the  same  so  insured 
during  a  period  of  three  years ;  and,  in  case  of  his  neglect  or 

iPer  Lord  Abinger,  C.  B.,  Findon  v.  Parker,  11  M.  &  W.  680;  Daly  v. 
Thompson,  10  M.  &  W.  309  ;  Malms  v.  Freeman,  4  Biiig.,  N.  C,  395,  399 :  33 
E.  0.  L.  R.  ;  per  Best,  J.,  Doe  d.  Bryan  v.  Bancks,  4  B.  &  Aid.  409  :  0  E.  C. 
L.  R. ;  Co.  Litt.  148,  b.  ;  Jenk.  Cent.  309 ;  3  Inst.,  713 ;  D.  50,  17,  134,  §  1. 

2 1  Hale,  P.  C.  483.  '  3  Hale,  P.  C.  386. 

"  Dodd.  330,  331.  See  Perry  v.  Fitzliowe,  8  Q.  B.  757 :  55  E.  C.  L.  R.  ;  and 
analogous  cases  cited  ^osi,  Chai).  VI.  s.  3,  ad  fin. 

5  See  Carmicbael  v.  Carmichael,  3  PbiU.  101  ;  Paul  v.  Simpson,  9  Q.  B.  305: 
58  E.  C.  L.  R.  ;  ante,  p.  303. 

6  Noy,  Max.,  9tli  ed.,  p.  45 ;  Arg.  Williams  v.  Gray,  9  C.  B.  737 :  07  E.  C. 
L.  R.  It  must  be  considered  as  doubtful  whether  duress  of  goods  would  suffice 
to  avoid  a  contract :  Broom's  Com.  614.  Vani  timoi'is  justa  excusatio  non  est, 
D.  50,  17,  184.     See  3  Inst.  483^ 

'  13  M.  &  W.  354,  and  cases  cited,  Id.  363,  363. 
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refusal  to  effect  or  to  keep  on  foot  this  insurance,  th'e  indenture 
was  to  be  utterly  void  to  all  intents  and  purposes  whatsoever : — 
breach,  that  the  defendant  did  not  insure  his  life,  whereby  the 
said  indenture  became  utterly  void.  The  material  question  in 
the  above  case  was,  whether  the  deed,  in  case  of  a  neglect  on  the 
part  of  the  defendant  to  effect  or  keep  alive  the  policy  for  1500Z., 
P^„^„,  was  absolutely  void,  and  *incapable  of  being  confirmed 
as  to  all  parties,  or  only  void  as  against  the  plaintiff,  who 
was  a  party  to  the  deed,  if  he  should  so  elect ;  and  the  latter  was 
held  by  the  Court  of  Exchequer  to  be  the  true  construction,  by 
reason  of  the  absurd  consequences  which  would  follow,  if  the 
defendant,  against  the  consent  of  all  other  parties  interested  in 
the  validity  of  the  indenture,  could  avail  himself  of  his  own 
wrong,  and  thus  absolve  hitaself  and  the  trustees  from  liability 
on  their  respective  covenants. 

In  another  case  also  illustrative  of  the  subject  before  us,  the 
defendants,  who  were  merchants,  employed  a  person  licensed  to 
act  as  agent  at  the  custom-house  in  London,  under  the  stat.  3  &  4 
Will.  4,  c.  2,  s.  144,  to  pay  the  duty  on  goods,  and  to  procure 
their  delivery  from  the  warehouse  for  home  consumption.  The 
defendants,  in  fact,  paid  the  amount  of  duty  to  the  person  thus 
employed  by  them ;  and  he  having  subsequently  represented  to 
them  that  he  had  duly  paid  the  duty  upon  certain  goods,  they 
sent  for  and  obtained  such  goods  from  the  warehouseman  upon 
presentment  of  the  usual  merchant's  order.  The  duty,  however, 
not  having  really  been  paid,  the  merchants  were  held  liable  to  an 
information  in  respect  of  such  non-payment,  it  not  being  compe- 
tent to  them  to  set  up  the  default  of  their  own  agent  by  way  of 
defeasance,  and  thus  to  take  advantage  of  their  own  wrong.' 

The  following  instances,  familiar  doubtless  to  the  reader,  may 
also  serve  further  to  illustrate  the  same  general  principle: — If 
tenant  for  life  or  years  fell  timber-trees,  they  will  belong  to  the 
lessor ;  for  the  tenant  cannot,  by  his  own  wrongful  act,  acquire  a 
|-.^  j^„  greater  *property  in  them  than  he  would  otherwise  have 
had.2  Where  the  lessee  is  evicted^  from  part  of  the  lands 
demised,  by  title  paramount,  he  will  have  to  pay  a  rateable  pro- 

'  A.-G.  V.  Ansted,  12  M.  &  W.  520,  529.     See  Eeg.  v.  Dean,  Id.  39. 
2  Wing.  Max.,  p.  574. 

^  As  to  what  may  constitute  an  eviction,  see  Upton  v.  Townend,  and  Upton 
Y.  Grecnless,  17  C.  B.  30 :  84  E.  0.  L.  R. 
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portion  foi'  the  remainder  ;*  wliereag,  if  he  be  evicted  from  part  of 
the  lands  by  his  landlord,  no  apportionment,  biit  a  suspension  of 
the  whole  rent,  takes  place,  except  in  the  case  of  the  king ;  and 
there  is  no  suspension,  if  the  eviction  has  followed  upon  the 
lessee's  own  wrongful  act,  as  for  a  forfeiture,  but  an  apportion- 
ment only.^  And,  it  is  a  well-known  rule,  that  a  lessor  or  grantor 
cannot  dispute,  with  his  lessee  or  grantee,  his  own  title  to  the 
land  which  he  has  assumed  to  demise  or  convey.' 

It  is,  moreover,  a  sound  principle,  that  he  who  prevents  a  thing 
being  done,  shall  not  avail  himself  of  the  non-performance  he  has 
occasioned.  Hence,  in  an  action  for  breach  of  covenant  in  not 
insuring,  the  tenant  may  defend  himself  by  showing  that  the 
landlord  prevented  him  from  insuring,  by  representing  that  he 
had  himself  insured,  and  that,  in  fact,  the  covenant  had  not  been 
broken  if  such  representation  were  true.^  If  a  man  make  a  feoff- 
ment in  fee  upon  condition  that  the  feoffee  shall  reinfeoff  him 
before  a  certain  day,  and  before  that  day  the  feoffor  disseise  the 
feoffee,  and  hold  him  out  by  force  until  the  day  be  past ;  in  this 
case,  the  estate  of  the  feoffee  is  absolute,  because  the  feoffor  shall 
not  take  *advantage  of  his  own  wrongful  act,  which  occa-  r^.nrq-i 
sioned  the  non-performance  of  the  condition.'  And, 
generally,  where  the  condition  of  a  bond  was  possible  at  the  time 
of  making  it,  and  afterwards  becomes  impossible  by  the  act  of  the 
obligee  himself,  as  in  the  case  of  imprisonment  of  the  obligor 
above  mentioned,  the  obligation  shall  be  saved.''  So,  where,  by 
the  terms  of  a  contract,  a  service  to  be  performed  by  A.  for  B.  is 
to  be  paid  for  in  goods,  A.  cannot  declare  in  debt  for  the  value  of 
the  service,  but  must  sue  on  the  special  contract.  But  if  B.,  by 
his  own  act,  render  the  delivery  of  the  goods  impossible,  A.  may 
sue  in  debt  for  the  value  of  the  service.'' 

So,  if  a  man  promises  to  marry  a  woman  on  a  future  day,  and 

1  Smith  V.  Malings,  Cro.  J.,  160.     See  The  Mayor  of  Poole  v.  Whitt,  15  M. 
&  W.  571 ;  Selby  v.  Browne,  7  Q.  B.  632  :  53  E.  C.  L.  E. 

2  "Walker's  case,  3  Eep.  23 ;  Wing.  Max.,  p.  569.     See  Boodle  v.  Campbell, 
8  Scott,  N.  R.,  104. 

3  Judgm.  Doe  d.  Levy  v.  Home,  3  Q.  B.  766:  43  E.  C.  L.  R.  ;  cited,  per 
Alderson,  B.,  15  M.  &  W.  576. 

*  See  Judgm.  Doe  d.  Muston  v.  Gladwin,  6  Q.  B.  963 :  51  E.  C.  L.  R. 

5  Co.  Litt.  206,  b. 

6  Com.  Dig.,  "  OondUioTi"  (D.  1).     See  Hayward  v.  Bennett,  3  C.  B.  404: 
54  E.  C.  L.  R.  ;  S.  C.  5  Id.  593 :  57  E.  C.  L.  R. 

'  Keys  V.  Harwood,  3  C.  B.  905 :  52  E.  C.  L.  R. 
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before  that  day  marries  another  woman,  he  is  instantly  liable  to 
an  action  for  breach  of  promise  of  marriage.*  If  a  man  contracts 
to  execute  a  lease  on  and  from  a  future  day  for  a  certain  term, 
and  before  that  day  executes  a  lease  to  another  for  the  same  term, 
he  may  be  immediately  sued  for  breaking  the  contract.^  If  a  man 
contracts  to  sell  and  deliyer  specific  goods  on  a  future  day,  and 
before  that  day  he  sells  and  delivers  them  to  another,  he  is  imme- 
diately liable  to  an  action  at  the  suit  of  the  person  with  whom  he 
first  contracted  to  sell  and  deliver  them.^  And,  generally,  "  the 
man  who  wrongfully  renounces  a  contract  into  which  he  has  de- 
liberately entered,  cannot  justly  complain  if  he  is  immediately 
sued  for  a  compensation  in  damages  by  the  man  whom  he  has  in- 
jured;  and  it  seems  reasonable  to  *allow  an  option  to  the 
injured  party  either  to  sue  immediately  or  to  wait  till  the 
time  when  the  act  was  to  be  done,  still  holding  it  as  prospectively 
binding  for  the  exercise  of  the  option  which  may  be  advan- 
tageous to  the  innocent  party,  and  cannot  be  prejudicial  to  the 
wrong-doer."* 

"  All  the  cases  admit,"  says  Lord  Alvanley,  in  Touteng  v.  Hub- 
bard,^ "  that  where  a  party  has  been  disabled  from  performing  his 
contract  by  his  own  default,  it  is  not  competent  to  him  to  allege 
the  circumstances  by  which  he  was  prevented  as  an  excuse  for 
his  omission;"  and  "if  a  man  binds  himself  to  do  certain  acts 
which  he  afterwards  renders  himself  unable  to  perform,  he  thereby 
dispenses  with  the  performance  of  conditions  precedent  to  the  act 
which  he  has  so  rendered  himself  unable  to  perform."* 

1  Short  V.  Stone,  8  Q.  B.  358  :  55  E.  C.  L.  E.  See  Caines  t.  Smith,  15  M. 
&  W.  189  ;  "Wild  v.  Hams,  7  C.  B.  999  :  62  E.  C.  L.  E. 

'  Fold  V.  Tiley,  6  B.  &  C.  325  :  13  E.  C.  L.  E.  ;  Lovelock  v.  Franklyu,  8  Q. 
B.  871  :  55  E.  C.  L.  E. 

3  Bowdell  Y.  Parsons,  10  Bast,  359. 

i  Hochster  v.  De  La  Tour,  2  E.  &  B.  678,  691 :  75  E.  C.  L.  E.  :  recognised 
Avery  v.  Bowden,  5  B.  &  B.  728  :  85  B.  C.  L.  E.  ;  and  cited  Croockewit  v. 
Fletcher,  1  H.  &  N.  915,  and,  per  Jervis,  C.  J.,  6  B.  &  B.  961 ;  per  Maule,  J., 
Lewis  V.  Clifton,  14  C.  B.  253  :  78  E.  C.  L.  E.  ;  Cort  v.  Ambergate,  Notting- 
ham, and  Boston,  &c.  E.  C,  17  Q.  B.  137:  79  B.  C.  L.  E.  ;  Emmens  v.  Elder- 
ton,  4  H.  L.  Cas.  624 ;  S.  C,  6  C.  B.  160 :  60  E.  0.  L.  E.  ;  4  Id.  479  ;  Barwick 
V.  Buba,  26  L.  J.,  C.  P.  280. 

6  3  B.  &  P.  303,  adopted  Bsposito  v.  Bowden,  4  E.  &  B.  978  :  83  E.  C.  L.  R; 

S.  C.  37  L.  J.  Q.  B.  17,  34.     See  Eeid  y.  Hoskins,  4  E.  &  B.  979 :  83  E.  C.  L. 

B.  ;  S.  C,  5  Id.  739 :  85  E.   C.  L.  E.;  6  Id.  953 :  88  E.  C.  L.  E. ;  Avery  v. 

Bowden,  5  E.  &  B.  714 :  85  E.  C.  L.  E. ;  S.  C,  6  Id.  963  :  88  E.  0.  L.  R.     ' 

5  Judgm.  8  C.  B.  763  :  65  E.  C.  L.  E. 
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Again,  wliere  a  creditor  refuses  a  tender  suf&cient  in  amount, 
and  duly  made,  he  cannot  afterwards,  for  purposes  of  oppression 
or  extortion,  avail  himself  of  such  refusal;  for,  although  the 
debtor  still  remains  liable  to  pay  whenever  required  so  to  do,  yet 
the  tender  operates  in  bar  of  any  claim  for  damages  and  interest 
for  not  paying  or  for  detaining  the  debt,  and  also  of  the  costs  of 
an  action  brought  to  recover  the  demand. 

According  to  the  same  principle,  if  articles  of  unequal  value 
are  mixed  together,  producing  an  article  of  a  '^different  p.x.nf>-i-i 
value  from  that  of  either  separately,  and,  through  the 
fault  of  the  person  mixing  them,  the  other  party  cannot  tell  what 
was  the  original  value  of  his  property,  he  must  have  the  whole.' 
"  At  law,"  remarks  Lord  Eedesdale,  in  Bond  v.  Hopkins,^  "  fraud 
destroys  rights — if  I  mix  my  corn  with  another's,  he  takes  all  f 
but  if  I  induce  another  to  mix  his  corn  with  mine,  I  cannot  then 
insist  on  having  the  whole,  the  law  in  that  case  does  not  give  me 
his  corn."  So,  where  the  plaintiff,  pretending  title  to  hay  standing 
in  defendant's  land,  mixed  some  of  his  own  with  it,  it  was  held 
that  the  defendant  thereby  became  entitled  to  the  hay.^ 

In  general,  the  act  of  the  officer  is,  in  point  of  law,  the  act  of 
the  sheriff,  yet,  where  the  officer  is  guilty  of  misconduct,  and  that 
misconduct  is  produced  by  the  act  of  the  execution  creditor,  it 
is  not  competent  to  the  latter  to  say  that  the  act  of  the  officer, 
done  in  breach  of  his  duty  to  the  sheriff,  and  induced  by  the 
execution  creditor  himself,  is  the  act  of  the  sheriff.'  Also,  if  a 
man  employs  an  attorney  to  defend  an  action  in  which  he  has  no 
interest,  and  the  attorney  defends  the  action  accordingly,  it  does 
not  lie  in  the  mouth  of  the  person  who  employs  him  to  say  that 
he  was  guilty  of  maintenance  in  employing  him.^ 

'  Per  Lord  Eldon,  C,  Lupton  v.  "White,  15  Ves.  442.  See  2  Bla.  Com.,  21st 
ed.,  405  ;  Colwell  v.  Reeves,  3  Camp.  N.  P.  C.  575  ;  Warde  v.  Eyre,  2  Bulstr. 
323. 

2 1  Scho.  &  Lefr.  433. 

3  The  law  upon  this  subject  is  more  fully  stated  in  Story,  Bailm.,  5th  ed., 
44-47. 

"  Popham,  38,  pi.  2. 

5  Per  Bayley,  J.,  Crowder  v.  Long,  8  B.  &  C.  603,  604 :  15  E.  C.  L.  R.  In 
Hooper  t.  Lane,  30  L.  T.  33,  the  H.  L.  decided  that  the  sheriff',  having  arrested 
a  person  under  a  void  writ,  cannot  avail  himself  of  that  illegal  detention  to  exe- 
cute other  writ,  at  suits  of  other  parties,  against  his  prisoner. 

6  Per  Lord  Abinger,  C.  B.  11  M.  &  W.  681. 
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l-.jj  Again,  wliere  a  party  is  sued  by  a  wrong  name,  and 

-'  *suffers  judgment  to  go  against  him,  without  attempting 
to  rectify  the  mistake,  he  cannot  afterwards,  in  an  action  against 
the  sheriff  for  false  imprisonment,  complain  of  an  execution 
issued  against  him  by  that  name ;'  and,  if  a  bond,  or  any  other 
instrument,  is  executed  under  an  assumed  name,  the  obligor,  or 
party  executing  it,  is  bound  thereby  in  the  same  manner  as  if  he 
had  executed  it  in  his  true  name.^  So,  "  if  a  man,  having  an 
opportunity  of  seeing  what  he  is  served  with,  wilfully  abstains 
from  looking  at  it,  that  is  virtually  a  personal  service  ;"^  and, 
where  one  of  the  litigating  parties  takes  a  step  after  having  had 
notice  that  a  rule  has  been  obtained  to  set  aside  the  proceedings, 
he  does  so  in  his  own  wrong,  and  the  step  taken  subsequently  to 
notice  will  be  set  aside.* 

The  foregoing  examples  have  been  selected,  in  order  to  show 
in  what  manner  the  rule,  which  they  will  serve  to  illustrate,  has 
been  applied  to  promote  the  ends  of  justice,  in  various  and  dis- 
similar circumstances.  The  maxim  under  review  applies  also 
with  peculiar  force  to  that  very  extensive  class  of  cases  in  which 
fraud  is  alleged  to  have  been  committed  by  one  of  the  parties  to 
a  transaction,  and  is  relied  upon  as  a  defence  by  the  other.  Both 
Courts  of  equity  and  Courts  of  law  have,  it  has  been  observed  by 
Lord  Mansfield,  a  concurrent  jurisdiction  to  suppress  and  relieve 
against  fraud,  although  the  interposition  of  the  former  is  often 
necessary  for  the  better  investigation  of  the  truth,  and  in  order 
j(  to  give  more  *complete  redress.'     We  do  not,  in  this 

treatise,  propose  to  consider  in  what  manner  a  Court  of 
equity  will  deal  with  fraud,  nor  how,  if  fraud  be  proved,  it  will 
interfere  to  give  relief:  but  we  may  state  the  principle  which  is 
by  that  Court  invariably  acted  upon,  to  be — that  the  author  of 
wrong,  who  has  put  a  person  in  a  position  in  which  he  had  no 
right  to  put  him,  shall  not  take  advantage  of  his  own  illegal  act, 

'  Fisher  v.  Magnay,  6  Scott,  N.  B.  588 ;  Morgans  v.  Bridges,  1  B.  &  Aid. 
647.  See  Smith  v.  Patten,  6  Taunt.  115  :  1  E.  C.  L.  R.  :  and  cases  cited 
Broom's  Com.  169. 

2 13  Peters  (U.  S.)  R.  428.  See  judgm.  Trueman  v.  Loder,  11  A.  &  E.  594-5: 
89  B.  C.  L.  R. 

3  Per  Tindal,  C.  J.,  Emerson  v.  Brown,  8  Scott,  N.  R.  233. 

<  Per  Pollock,  C.  B.,  Tiling  v.  Hodgson,  13  M.  &  W.  688. 

"  Bright  V.  Enon,  1  Burr,  396. 
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or,  in  other  words,  stall  not,  avail  himself  of  his  own  wrong.^ 
But,  although  it  is  peculiarly,  and  often  exclusively,^  the  province 
of  a  Court  of  equity  to  relieve  against  fraud,  there  are  very  many 
cases  in  which  a  Court  of  law  will  render  void  a  transaction  on 
the  ground  of  fraud  or  covin,  and  will  expressly  refuse  to  sanc- 
tion dishonest  views  and  practices,  by  enabling  an  individual  to 
acquire  through  the  medium  of  his  deception  any  right  or  interest. 
In  a  leading  case  on  this  subject,'  the  facts  were,  that  A.  was 
indebted  to  B.  in  400Z.  and  was  indebted  also  to  C.  in  200/. ;  C. 
brought  an  action  of  debt  against  A.,  and,  pending  the  writ,  A., 
being  possessed  of  goods  and  chattels  of  the  value  of  300Z.,  in 
secret  made  a  general  deed  of  gift  of  all  his  goods  and  chattels, 
real  and  personal,  whatsoever,  to  B.,  in  satisfaction  of  his  debt, 
but  nevertheless  remained  in  possession  of  the  said  goods,  some 
of  which  he  sold ;   he  also  shore  the  sheep,  and  marked  them 
*with  his  own  mark.     Afterwards  C.  obtained  judgment,   r^no^-i 
and  issued  a  fi.  fa.  against  B.,  and  the  question  arose, 
whether  the  above  gift  was,  under  the  circumstances,  fraudulent 
and  of  no  effect,  by  virtue  of  the  statute  13  Bliz.  c.  5  ;  and  it  was 
determined,  for  the  following  reasons,  that  the  gift  was  fraudulent 
within  the  statute : — 1st,  this  gift  has  the  signs  and  marks  of 
fraud,  because  it  is  general,  without  excepting  the  wearing-ap- 
parel, or  other  necessaries,  of  the  party  making  it ;    and  it  is 
commonly  said,  that  dolosus  versatur  in   generalibus* — a  person 
intending  to  deceive  deals  in  general  terms ;  a  maxim,  we  may 
observe,  which  has  been  adopted  from  the  civil  law,  and  is  fre- 
quently cited  and  applied  in   our   Courts  f    2ndly,  the   donor 
continued  in  possession  and  used  the  goods  as  his  own,  and  by 
reason  thereof  he  traded  and  trafficked  with  others,  and  de- 

'  Per  Lord  Cottenliam,  C.  Hawkins  v.  Hall,  4  My.  &  Cr.  281. 

2  See  Doe  d.  Richards  v.  Lewis,  11  C.  B.  1035 :  73  E.  C.  L.  R. 

»  Twyne's  case,  3  Rep.  80  ;  Graham  v.  Furber,  14  C.  B.  410,  418  :  78  E.  C. 
L.  R.  ;  Tarleton  v.  Liddell,  17  Q.  B.  390  :  79  E.  C.  L.  R.;  Former's  case  (3  Rep. 
77,)  is  also  a  leading  case  to  show  that  the  Courts  will  not  sustain  or  sanction 
a  fraudulent  ti'ansaction.  In  that  case  is  was  held,  that  a  fine  fraudulently  levied 
by  lessee  for  years  should  not  bar  the  lessor ;  and  see  the  law  on  this  subject 
clearly  stated  per  Tindal,  C.  J.,  in  Davies  v.  Lowndes,  5  Bing.  N.  C.  173 :  3.5 
E.  C.  L.  R.  See  also,  Wood  v.  Dixie,  7  Q.  B.  893  :  53  E.  C.  L.  R. :  and  as  to 
Twyne's  case,  supra,  see  1  Smith,  L.  C,  4th  ed.,  10. 

"  Wing.  Max.  686 ;  3  Rep.  34 ;  3  Bulstr.  336 ;  1  Roll.  R.  157 ;  Moor,  321 ; 
Mace  V.  Caramel,  Lofft,  783. 

5  Presbytery  of  Auohterarder  v.  Earl  of  Kinnoul,  6  CI.  &  Fin.  698,  699 ; 
Spicott's  case,  5  Rep.  58. 


200  BEOOM*S    LEGAL    MAXIMS. 

frauded  and  deceived  tliem ;'  3rdly,  the  gift  was  made  in  secret, 
and  dona  clandestina  sunt  semper  suspiciosd? — clandestine  gifts  are 
always  open  to  suspicion ;  4thly,  it  was  made  pending  the  writ ; 
5thly,  in  this  case,  there  was  a  trust  between  the  parties,  for  the 
donor  possessed  the  goods  and  used  them  as  his  own,  and  fraud 
is  always  apparelled  and  clad  with  a  trust,  and  a  trust  is  the 
cover  of  fraud ;  and,  6thly,  the  deed'  states,  that  the  gift  was 
made  honestly,  truly,  and  bond  fide,  and  clausulse  inconsuetse  semper 
inducunt  suspicionem — unusual  clauses  always  excite  suspicion. 
r^noK-^  ^-"-^  t^s  foregoing  case,  it  will  be  observed,  that  the 
principal  transaction  was  invalidated  on  the  ground  of 
fraud,  according  to  the  principle  that  a  wrongful  or  fraudulent 
act  shall  not  be  allowed  to  conduce  to  the  advantage  of  the  party 
who  committed  it;  nul prendra  advantage de  son  tort  demesne?  And 
this' principle  further  extends  so  as  ofttimes  to  preclude  a  party 
to  a  fraud  from  setting  it  up  as  a  defence,- — a  topic  which  will 
most  conveniently  be  discussed  in  connection  with  the  maxim.  In 
pari  delicto  potior  est  conditio  possidentis  or  defendentis} 

The  doctrine  of  estoppel  in  pais,  is  obviously  referable  to  the 
principle  set  forth  in  the  maxim  before  us,  its  practical  appli- 
cation may  be  thus  exemplified : — - 

In  an  action  of  trover,  it  appeared  that  the  goods  in  question 
A\'ere  seized  while  in  the  actual  possession  of  a  third  party,  under 
an  execution  against  such  third  party,  and  sold  to  the  defendant. 
It  further  appeared  that  no  claim  had  been  made  by  the  plaintiff 
after  the  seizure,  and  that  the  plaintiff  had  consulted  with  the 
execution  creditor  as  to  the  disposal  of  the  property,  without 
mentioning  his  own  claim,  after  he  knew  of  the  seizure,  and  of 
the  intention  to  sell  the  goods :  it  was  held,  that  a  jury  might 
properly  infer,  from  the  plaintifi''s  conduct,  that  he  had  autho- 

'  Cited  per  Lord  Mansfield,  C.  J.,  "Worseley,  v.  Demattos,  1  Burr.  482;  Mar- 
tindale  v.  Booth,  3  B.  &  Ad.  498  :  33  E.  C.  L.  E.  See  this  subject  considered 
in  the  note  to  Twyne's  case,  1  Smith,  L.  C,  4th  ed.,  1 ;  arg.  "Wheeler  v.  Monte- 
fiore,  3  Q.  B.  138 :  43  E.  C.  L.  R. 

2  No}',  Max.,  9th  ed.,  p.  152  ;  Latimer  v.  Batson,  4  B.  &  C.  653 :  10  E.  C. 
L.  K.  ;  per  Lord  EUcnborough,  C.  J.,  Leonard  v.  Baker,  1  M.  &  S.  953. 

3  3  Inst.  718  ;  Branch.  Max.,  5th  ed.,  p.  141.  It  is  no  answer  to  a  plea  of  the 
Statute  of  Limitations,  tliat  the  plaintiff  was  prevented  by  the  fraud  of  the 
defendant  from  knowing  of  the  cause  of  action  until  after  the  time  of  limitation 
had  expired — Imperial  Gas-Light  and  Coke  Co.  v.  London  Gas-Light  Co.,  10 
Exch.  39. 

"  Post,  Chap.  IX. 


FUNDAMENTAL    LEGAL    PBINOIPLES.  201 

rized  the  sale,  and  had,  in  point  of  fact,  ceased  to  be  the  owner ; 
and  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
laid  down  the  following  principle,  which  will  be  found  applicable 
to  a  *large  class  of  cases,  and  results  directly  from  the  r.x-oflfi-i 
maxim  that  no  man  shall  take  advantage  of  his  own  wrong. 
"The  rule  of  law,"  said  his  lordship,  "is  clear,  that,  where  one, 
by  his  words  or  conduct,  'wilfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."'  So,  in  Gregg  v.  Wells,^  it 
was  held,  that  the  owner  of  goods,  who  stands  by,  and  voluntarily 
allows  another  to  treat  them  as  his  own,  whereby  a  third  person 
is  induced  to  buy  them  bona  fide,  cannot  recover  them  from  the 
vendee.  "A  party,"  said  the  Lord  Chief  Justice,  "who  negli- 
gently or  culpably  stands  by,  and  allows  another  to  contract,  on 
the  faith  and  understanding  of  a  fact  which  he  can  contradict, 
cannot  afterwards  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving." 

The  principle  thus  stated  by  Lord  Denman  in  Pickard  v.  Sears, 
and  more  broadly  in  Gregg  v.  Wells,  was  well  explained  by  the 
Court  of  Exchequer  in  Freeman  v.  Cook,'  the  judgment  in  which 
must  now  be  considered  to  lay  down  the  governing  rule  upon  the 
subject.^  By  the  term  "  wilfully"  above  used,  is  to  be  understood 
*"if  not  that  the  party  represents  that  to  be  true  which  he  r.-^noij-i 
knows  to  be  untrue,  at  least  that  he  means  his  represen- 
tation to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  j 
and  if,  whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representation  to 
be  true,  and  believe  that  it  was  meant  that  he  should  act  upon  it, 
and  did  act  upon  it  as  true,  the  party  making  the  representation 

'  Pickard  v.  Sears,  6  A.  &  E.  469  :  33  E.  C.  L.  R. :  cited  per  Lord  Denman,  C.  J., 
Nickells  v.  Atherstone,  10  Q.  B.  949 ;  59  E.  C.  L.  R; ;  Macliu  v.  London  and 
South  Western  R.  C,  3  Exch.  430  ;  Foster  v.  The  Mentor  Life  Assurance  Co., 
3  E.  &  B.  48  :  77  E.  C.  L.  R. 

2 10  A.  &  E.  90,  98 :  37  E,  C.  L.  R.  See  Doe  d.  Groves  v.  Groves,  10  Q.  B. 
486  :  59  E.  C.  L.  R.  ;  Nickells  v.  Atherstone,  Id.  944,  949. 

s  2  Exch.  654,  663-4 ;  per  Crompton,  J.,  Howard  v.  Hudson,  2  E.  &  B.  13, 
75  E.  C.  L.  R.;  Price  v.  Groom,  Id.  543,  548;  Waller  v.  Drakeford,  1  E.  &  B. 
749 :  73  E.  C.  L.  R.     See  Schuster  v.  McKellar,  26  L.  J.,  Q.  B.  281. 

*  Per  Williams,  J.,  Simpson  v.  Accidental  Death  Insurance  Co.,  2  C.  B.  N. 
S.  289  :  89  E.  C.  L.  R. 
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would  be  equally  precluded  from  contesting  its  truth ;  and  con- 
duct by  negligence  or  omission,  where  there  is  a  duty  cast  upon  , 
a  person  by  usage  of  trade  or  otherwise  to  disclose  the  truth,  may 
often  have  the  same  effect.  As,  for  instance,  a  retiring  partner 
omitting  to  inform  his  customers  of  the  fact  in  the  usual  mode, 
that  the  continuing  partners  were  no  longer  authorized  to  act  as 
his  agents,  is .  bound  by  all  contracts  made  by  them  with  third 
persons,  on  the  faith  of  their  being  so  authorized.  *  *  *  In 
truth,  in  most  cases  to  which  the  doctrine  in  Pickard  v.  Sears 
is  to  be  applied,  the  representation  is  such  as  to  amount  to  the 
contract  or  license  of  the  party  making  it.'"- 

Such  is  the  qualification  of  the  doctrine  of  estoppel  in  pais,  or 
estoppel  by  "  standing  by,"  laid  down  by  the  Court  of  Exchequer 
in  Freeman  v.  Cooke ;  it  may  be  proper,  however,  to  add  that 
this  doctrine  has,  in  the  opinion  of  some  Judges,  been  carried  too 
far  by  the  Courts,^  and  that  in  Howard  v.  Hudson,'  Lord 
Campbell,  C.  J.,  observes  in  reference  to  it  as  follows: — "I 
r*9fi8i  ^^^^•l^  t*^  t^s  ^^1®  ^^^^  *down  in  Pickard  v.  Sears  and 
in  Freeman  v.  Cooke.  If  a  party  wilfully  makes  a  repre- 
sentation to  another,  meaning  it  to  be  acted  upon,  and  it  is  so 
acted  upon,  that  gives  rise  to  what  is  called  an  estoppel.  It  is 
not  quite  properly  so  called ;  but  it  operates  as  a  bar  to  receiving 
evidence  contrary  to  that  representation  as  between  those  parties. 
Like  the  ancient  estoppel,  this  conclusion  shuts  out  the  truth,  and 
is  odious,  and  must  be  strictly  made  out.  The  party  setting  up 
such  a  bar  to  the  reception  of  the  truth,  must  show  both  that  there 
was  a  wilful  intent  to  make  him  act  on  the  faith  of 'the  represen- 
tation, and  that  he  did  so  act." 

The  cases  above  noticed  are  evidently  in  principle  identical 
with  those  in  which  it  has  been  held  that  a  person  who  has 
expressly  made  a  verbal  representation  on  the  faith  of  which 
another  has  acted,  shall  not  afterwards  be  allowed  to  contradict 
his  former  statement,  in  order  to  profit  by  that  conduct  which  it 
has  induced.     Whenever  such  an  attempt  is  made  in  the  course 

•  The  doctrine  of  estoppel  in  pais  is  recognised  also  in  the  United  States  as  a 
"  rule  of  law,  founded  upon  the  soundest  principles  of  morality ;"  see  per  Waite, 
J.,  EastHaddam  Bank  v.  Shailor,  30  Day  (U.  S.)  K.  21;  Whitaker  t.  Williams, 
Id.  98  ;  Dyer  v.  Cady,  Id.  563. 

2  See  per  Jervis,  C.  J.,  Lewis  v.  Clifton,  14  C.  B.  254 :  78  B.  C.  L.  R. ;  BiU 
V.  Richards,  2  H.  &  N.  311. 

»  2  E.  &  B.  10  :  75  E.  L.  C.  R. 
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of  legal  proceedings,  the  law  replies  in  the  words  of  a  maxim 
'  which  we  have  already  cited/  allegans  contraria  non  est  audiendus, 
and,  by  applying  the  doctrine  of  estoppel  therein  contained,  pre- 
vents the  unjust  consequences  which  would  otherwise  ensue.^ 
"We  may,  therefore,  lay  it  down  as  a  general  rule,  applicable 
alike  in  law  and  equity,  that  a  party  shall  not  entitle  himself  to 
substantiate  a  claim,  or  *to  enforce  a  defence,  by  reason  p^noq-, 
of  acts  of  misrepresentations  which  proceeded  from  him- 
self, or  were  adopted  or  acquiesced  in  by  him  after  full  knowl- 
edge of  their  nature  and  quality:'  and  further,  that  where 
misrepresentations  have  been  made  by  one  of  two  litigating 
parties,  in  his  dealings  with  the  other,  a  Court  of  law  will  either 
decline  to  interfere,  or  will  so  adjust  the  equities  between  the 
plaintiff  and  defendant,  as  to  prevent  an  undue  advantage  from 
accruing  to  that  party  who  is  unfairly  endeavouring  to  take 
advantage  of  his  own  wrong.* 

If,  therefore,  the  acceptor  of  a  bill  of  exchange  at  the  time  of 
acceptance  knew  the  payee  to  be  a  fictitious  person,  he  shall  not 
take  advantage  of  his  own  fraud ;  but  a  bond  fide  holder  may 
recover  against  him  on  the  bill,  and  declare  on  it  as  payable  tQ 
bearer :'  and,  generally,  a  person  will  not  be  allowed  as  plaintiff 
in  a  Court  of  law  to  rescind  his  own  act,  on  the  ground  that  such 
act  was  a  fraud  on  another  person,  whether  the  party  seeking  to 
do  this  has  sued  in  his  own  name  or  jointly  with  such  other 
person.'* 

'  Ante,  p.  160.  See  also  Cannam  v.  Farmer,  3  Bxcli.  698  ;  Hallifax  v.  Lyle,  Id. 
446 ;  Money  v.  Jorden,  31  L.  J.  Chanc.  531 ;  Fairliurst  v.  The  Liverpool  Adelphi 
Loan  Association,  9  Exch.  423  ;  Standish  v.  Ross,  3  Exch.  527 ;  Freeman  v.  Steg- 
gall,  14  Q.  B.  202 :  68  E.  C.  L.  R.;  Morgan  v.  Couchman,  14  C.  B.  100 :  78  E. 
C.  L.  R.;  Dunston  v.  Paterson,  26  L.  J.,  C.  P.  267. 

2  Price  V.  Carter,  7  Q.  B.  838  ;  53  E.  C.  L.  R.;  Reg.  v.  Mayor  of  Sandwich, 
10  Q.  B.  563,  571 :  59  E.  C.  L.  R.;  Banks  v.  Newton,  11  Q.  B.  340  :  63  E.  C. 
L.  R. ;  Fetch  v.  Lyon,  9  Q.  B.  147 ;  58  E.  C.  L.  R. :  and  cases  there  cited  ;  Braith- 
waite  V.  Gardiner,  8  Q.  B.  473  ;  55  E.  C.  L.  R. 

3  Vigers  v.  Pike,  8  CI.  &  Fin.  562. 

•"  See  Harrison  v.  Ruscoe,  15  M.  &  W.  331,  where  an  unintentional  misre- 
presentation was  made  in  giving  notice  of  the  dishonor  of  a  bill ;  Rayner  v. 
Grote,  Id.  359,  where  an  agent  represented  himself  as  principal ;  (citing  Bicker- 
ton  V.  Biirrell,  5  M.  &  S.  383);  Humble  v.  Hunter,  12  Q.  B.  310  :  64  E.  C.  L.  R.; 
Schmaltz  v.  Avery,  16  Q.  B.  655  :  71  E.  C.  L.  R.;  Cox  v.  Hubbard,  4  C.  B.  317, 
319 :  56  E.  C.  L.  R. ;  Cook  v.  Wilson,  1  C.  B.,  N.  S.  153 :  87  B.  C.  L.  R. 

5  Gibson  v.  Minet,  (in  error,)  1  H.  Bla.  569. 

«  Per  Lord  Tenterden,  C.  J.,  Jones  v.  Yates,  9  B.  &  C.  538  :  17  E.  C.  L.  E.; 
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In  conclusion,  we  may  remark  that  the  rule  above  illustrated 
is,  in  principle,  very  closely  allied  to  the  maxim,  ex  dolo  malo  non 
oritur  actio,  which  is  likewise  of  very  general  application,  and 
r^c)tj(Y\  ^il-^  ^®  treated  of  more  *conveniently  hereafter  in  the 
Chapter  upon  Contracts.  The  latter  maxim  is,  indeed, 
included  in  that  already  noticed ;  for  it  is  clear,  that,  since  a  man 
cannot  be  permitted  to  take  advantage  of  his  own  wrong,  he  will 
not  be  allowed  to  found  any  claim  upon  his  own  iniquity — Nemo 
ex  proprio  dolo  consequitur  actionem;  and,  as  we  commenced  with 
observing,  frustra  legis  auxilium  quserit  qui  in  legem  committit} 


Acta  exteeioea  indicant  inteeioea  Seceeta. 

(8  Eep.  391.) 
Acts  indicate  the  intention.^ 

The  law  in  some  cases,  judges  of  a  man's  previous  intentions 
by  his  subsequent  acts ;  and  on  this  principle,  it  was  decided  in 
a  well-known  case,  that,  if  a  man  abuse  an  authority  given  him 
hij  the  law  he  becomes  a  trespasser  ah  initio ;  but  that,  where  he 
abuses  an  authority  given  him  hy  the  party,  he  shall  not  be  a 
trespasser  ah  initio.  The  reason  assigned  for  this  distinction 
being,  that,  where  a  general  authority  or  license  is  given  by  the 
law,  the  law  judges  by  the  subsequent  act,  quo  animo,  or  to  what 
P^.n,^^,  intent  the  original  act  was  done;  but,  when  the  party 
'-        -'   *himself  gives  an  authority  or  license  to  do  anything,  as 

Sparrow  v.  CMsman,  Id.  341 ;  Wallace  v.  Kelsall,  7  M.  &  W.,  364 ;  which  oases 
are  recognised,  Gordon  v.  Ellis,  8  Scott,  N.  R.,  305  ;  Brandon  v.  Scott,  7  E.  & 

B.  334 :  90  E.  0.  L.  R. ;  Husband  v.  Davis,  10  C.  B.  645 :  70  E.  C.  L.  R. 

'  The  following  cases  also  illustrate  the  maxim,  that  a  man  shall  not  he  per- 
mitted to  take  advantage  of  his  own  wrong  or  default :  respecting  the  right  to 
costs,  Pope  V.  Fleming,  5  Exch.  349  ;  the  enrolment  of  memorial  of  an  annuity, 
Molton  V.  Camroux,  4  Exch.  17;  S.  C,  3  Exch.  487;  the  relation  of  master  and 
apprentice — in  connection  wherewith  it  was  held,  that  the  relinquishment  hy 
the  former  of  his  trade  disentitled  him  to  sue  the  latter  for  absenting  himself 
from  service,  Ellen  v.  Topp,  6  Exch.  434 ;  an  action  against  the  sheriff  for  an 
escape,  Arden  v.  Goodacre,  11  0.  B.  371,  377 :  73  E.  C.  L.  R.  See  also  Reeves 
V.  White,  17  Q.  B.  995 :  79  E.  0.  L.  R.;  Renshaw  v.  Bean,  18  Q.  B.  113 :  83 
E.  C.  L.  R. ;  Newton  v.  Boodle,  5  0.  B.  306  :  57  E.  0.  L.  R. ;  Smith  v.  Troup,  7 

C.  B.  757 :  68  E.  C.  L.  R. 

2  The  remarks  in  illustration  of  the  maxim  actus  nonfacit  reum  nisi  mens  sit 
rea,  (j)ost,  p.  875,)  should  be  read  in  connection  with  those  which  immediately 
follow. 
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to  enter  upon  land,  he  cannot  for  any  subsequent  cause  convert 
tliat  wMch  was  originally  done  under  tlie  sanction  of  his  own 
authority  or  license  into  a  trespass  ab  initio ;  and,  in  this  latter 
case,  therefore,  the  subsequent  acts  only  will  amount  to  tres- 
passes.^ 

For  instance,  the  law"  gives  authority  to  enter  into  a  common 

inn  or  tavern;  in  like  manner  to  the  owner  of  the  ground  to 

distrain  damage  feasant  ;^  and  to  the  commoner  to  enter  upon  the 

land  to  see  his  cattle.     But,  if  he  who  enters  into  the  inn  or 

tavern  commits  a  trespass,  or  if  the  owner  who  distrains  a  beast 

damage  feasant  works  or  kills  the  distress,  or  if  the  commoner 

cuts  down  a  tree,  in  these  and  similar  cases  the  law  adjudges  that 

the  party  entered  for  the  specific  purpose  of  committing  the 

particular  injury,  and,  because  the  act  which  demonstrates  the 

intention  is  a  trespass,  he  shall  be  adjudged  a  trespasser  ab  initio;^ 

or,  in  other  words,  the  subsequent  illegality  shows  the  party  to 

have  contemplated  an  illegality  all  along,  so  that  the  whole 

becomes  a  trespass.^    For  the  same  reason,  a  custom  to  seize  a 

heriot  is  an  authority  given  by  the  law  and  an  abuse  of  it  renders 

tlie  party  making  the  seizure  a  trespasser  ah  initio;'  and  if  a 

sheriff  continues  in  possession  after  the  *return  day  of  the   r.j;.Qf7n-i 

writ,  this  irregularity  makes  him  a  trespasser  ab  initio.^ 

One  consequence  of  the  above  doctrine,  as  to  the  abuse  of  an 
authority  given  by  law,  was,  that  if  a  party  entering  lawfully  to 
make  a  distress  committed  any  subsequent  abuse,  he  became  a 
trespasser  ab  initio ;  and  as  this  was  found  to  bear  extremely  hard 
on  landlords,'  it  was  enacted  by  stat.  11  Geo.  2,  c.  19,  s.  19,'  that 

•  The  Six  Carpenters'  case,  8  Eep.  390;  per  Erie,  J.,  Ambergate,  Notting- 
hani,  and  Boston  R.  C.  v.  Midland  R.  C,  23  L.  J.,  Q.  B.  17,  20 ;  Van  Brunt  v. 
Schenck,  13  Jolinson  (U.  S.)  E.  414.  See  Jacobsohn  v.  Blake,  6  M.  &  Gr.  919 ; 
Peters  v.  Clarkson,  7  M.  &  Gr.  548 ;  Webster  v.  Watts,  11  Q.  B.  311:  63  E.  C. 
L.  R.;  Wing.  Max.,  p.  108. 

2  See  Layton  v.  Hurry,  8  Q.  B.  811:  55  E.  C.  L.  R.;  Gulliver  v.  Cosens,  1  C. 
B.  788 :  50  E.  C.  L.  R. 

3  8  Rep.  291;  Wing.  Max.,  p.  109  ;  Oxley  v.  Watts,  1  T.  R.  12  ;  Bagshaw  v. 
Goward,  Cro.  Jac.  147 ;  Aitkenhead  v.  Blades,  5  Taunt.  198 :  1  E.  C.  L.  R. 

"  Per  Littledale,  J.,  Smith  v.  Egginton,  7  A.  &  E.  176  :  34  E.  C.  L.  R.  See 
Taylor  v.  Cole,  3  T.  R.  292.  .  =  Price  v.  Woodhouse,  1  Exch.  559. 

6  Aitkenhead  v.  Blades,  5  Taunt.  198  :  1  E.  C.  L.  R.  See  Ash  v.  Dawnay,  8 
Exch.  237 ;  Percival  v.  Stamp,  9  Exch.  167 ;  cited,  jjost. 

'  1  Smith,  L.  C,  4th  ed.,  115. 

8  See  also  stat.  2  W.  &  M.,  c.  5 ;  Judgm.  Thompson  v.  Wood,  4  Q.  B.  498  : 
45  E.  C.  L.  R. 
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■where  any  distress  shall  be  made  for  any  rent  justly  due,  and 
any  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the 
party  distraining,  or  his  agent,  the  distress  shall  not  be  deemed 
unlawful,  nor  the  distrainer  a  trespasser  ah  initio,  but  the  party 
grieved  may  recover  satisfaction  for  the  damage  in  a  special 
action  of  trespass,  or  on  the  case,'  at  the  election  of  the  plaintiff, 
and  if  he  recover  he  shall  have  full  costs.  "Where  a  landlord 
distrained  for  rent,  amongst  other  things,  goods  which  were  not 
distrainable  in  law,  he  was  held  to  be  a  trespasser  ah  initio  as  to 
those  particular  goods  only.^ 

Also,  by  Stat.  17  Geo.  2,  c.  38,  s.  8,  where  any  distress  shall  be 
made  for  money  justly  due  for  the  relief  of  the  poor,  the  party 
distraining  shall  not  be  deemed  a  trespasser  ah  initio,  on  account 
of  any  act  subsequently  done  by  him ;  but  the  party  grieved  may 
recover  satisfaction  for  the  special  damage  in  an  action  of  tres- 
r^ot70-\  pass,  or  on  the  *case,  with  full  costs,  unless  tender  of 
^  amends  is  made  before  action  brought. 

With  respect  to  the  second  proposition  laid  down  in  the  Six 
Carpenters'  case,  viz.,  that  the  abuse  of  authority  or  license  given 
by  the  party  will  not  make  a  person  a  trespasser  ah  initio,  it 
should  be  observed,  that  such  a  license  to  do  an  act  which  per  se 
would  be  a  trespass,  is,  in  some  cases,  implied  by  law.  Thus,  all 
the  old  authorities  say  that,  where  a  party  places  upon  his  own 
close  the  goods  of  another,  he,  by  so  doing,  gives  the  owner  of 
them  an  implied  license  to  enter  for  the  purpose  of  recaption.^ 
If  a  man  takes  my  goods,  and  carries  them  into  his  own  land,  I 
may  justify  my  entry  into  the  said  land  to  take  my  goods  again, 
for  they  came  there  by  his  own  act.*  So,  a  man  may  sometimes 
justify  an  entry  on  his  neighbour's  land  to  retake  his  own  pro- 
perty, which  has  by  accident  been  removed  thither;  as  in  the 
instance  of  fruit  falling  into  the  ground  of  another,  or  in  that  of 

'  See  "Winterboume  v.  Morgan,  11  East,  395,  401 ;  Etlierton  v.  Popplewell, 
1  East,  139. 

2  Harvey  y.  Pocock,  11  M.  &  W.  740,  with  which  compare  Price  t.  Wood- 
house,  1  Exch.  559.  As  to  the  effect  of  ratification  by  the  landlord  of  the 
act  of  the  bailiff,  see  Lewis  v.  Eead,  13  M.  &  W.  834,  and  cases  cited,  post, 
Chap.  IX. 

3  Per  Park,  B.,  Patrick  v.  Colerick,  3  M.  &  "W.  485 ;  2  Roll.  R.  565,  pi.  54. 

4  Yin.  Abr.,  "Trespass,"  (1)  a  ;  cited  3  M.  &  W.  485,  and  arg.  "Williams  v. 
Roberts,  7  Exch.  626.  See  Earl  of  Bristol  v.  Wilsmore,  IB.  &  C.  514;  8  E. 
C.  L.  R. :  which  also  illustrates  the  rule,  that  "fraud  vitiates  a  contract :"  post, 
Chap.  IX. 
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a  tree  wMch  is  blown  down,  or,  through  decay,  falls  into  the 
ground  of  a  neighbour :  in  these  cases,  the  owner  of  the  fruit  or 
of  the  tree  may,  by  his  plea,  show  the  nature  of  the  accident,  and 
that  he  was  not  responsible  for  it,  and  thus  justify  the  entry.* 
This  distinction  must,  however,  be  remarked,  that,  if  the  fruit  or 
tree  had  fallen  in  the  particular  direction  in  consequence  of  the 
owner's  act  or  negligence,  he  could  not  justify  the  entry .^ 

*  Another  case  also  occurs,  in  which  the  law  presumes  a  r..^QiT  i-i 
license.  Thus,  if  A.  wrongfully  place  goods  in  B.'s  build- 
ing, B.  may  lawfully  go  upon  A.'s  close  adjoining  the  building, 
for  the  purpose  of  removing  and  depositing  the  goods  there  for 
A.'s  use ;  that  is  to  say,  the  law  allows  a  person  to  enter  into  a 
plaintiff's  own  close,  for  the  purpose  of  depositing  there  the  plain- 
tiff's own  goods,  which  he  had  wrongfully  placed  on  the  premises 
of  the  defendant.^  So,  also,  if  a  man  finds  cattle  trespassing  on 
his  land,  he  may  chase  them  out,  and  is  not  bound  to  distrain 
them  damage  feasant.^ 

Where,  however,  the  goods  are  placed  on  the  ground  or 
premises  of  a  third  party,  the  common  law  is  different ;  for,  if 
individuals  were  allowed  to  use  private  force  as  a  remedy  for 
private  injuries,  the  public  peace  would  be  endangered,  and, 
therefore,  the  right  of  recaption  shall  never  be  exerted  where 
such  exertion  must  occasion  strife  and  bodily  contention.  If,  for 
instance,  my  horse  is  taken  away,  and  I  find  him  on  a  common, 
in  a  fair,  or  at  a  public  inn,  I  may,  it  is  said,  lawfully  seize  him 
to  my  own  use,  but  I  cannot  justify  breaking  open  a  private 
stable,  or  entering  on  the  grounds  of  a  third  person,  to  take  him, 
unless  he  be  feloniously  stolen ;'  nor  can  I  forcibly  retake  goods, 
unless  the  case  falls  within  the  provisions  of  stat.  11  Geo.  2,  c.  19, 
s.  1  f  but  must  have  recourse  to  an  action  at  law. 

'  Per  Tindal,  C.  J.,  Anthony  v.  Haney,  8  Bing.  193 :  21  E.  C.  L.  R. 

2  Millen  V.  Hawery,  Latch.  13;  Yin.  Abr.  "  Trespass,"  H.  a  3,  L.  a  ;  per 
Tindal,  C.  J.,  8  Bing.  193 :  31  E.  C.  L.  R. 

■■'  Vin.  Ahr.  "Trespass,"  516,  pi.  17  (I.  a)  ;  Roll.  Abr.  I.  pi.  17,  p.  566  ;  cited 
judgm.  Rea  v.  Sheward,  2  M.  &  W.  436. 

*  Tyrringham's  case,  4  Rep.  38,  cited  3  M.  &  W.  426. 

=  3  Bla.  Com.  31st  ed.,  4 ;  per  Parke,  B.,  3  M.  &  W.  485 ;  per  Tindal,  C.  J., 
and  Park,  J.,  8  Bing.  193,  193  :  21  E.  C.  L.  R. ;  2  Roll.  R.  55,  56,  208:  6  M. 
&  Gr.  1056  :  46  E.  C.  L.  R. :  (a).  As  to  entering  on  the  laud  of  another  to 
search  for  goods  stolen,  see  2  Boll.  R.  565,  pi.  15  ;  Webb  v.  Bevan,  7  Bcott,  N. 
R.  986. 

«  See  "Williams  v.  Roberts,  7  Exch.  618. 
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*Lastly,  it  was  resolved  in  tlie  principal  case,  that  a 
m 
initio} 


r*2751 

mere  nonfeasmwe  will  not  make  a  man  a  trespasser  ah 


Actus  jstoist  facit  reum  nisi  mens  sit  bea. 

(3  Inst.  107.) 
TTic  act  ilselj  does  not  malce  a  man  guilty  unless  Ms  intention  were  so. 

Having  just  seen  tliat  tlie  law  will,  in  some  cases,  imply  the 
nature  of  a  previous  intention  from  a  subsequent  act,  we  propose 
in  the  next  place  to  consider  the  maxim,  actus  non  facit  reum  nisi 
mens  sit  rea  ;  with  reference,  however,  principally  to  penal  statutes, 
to  criminal  law,  and  to  civil  proceedings  for  slander  and  libel ; 
for,  although  the  principle  involved  in  it  applies  also  in  many 
other  cases,"  we  think  it  better  to  defer  for  the  present  the  con- 
sideration of  its  meaning  when  so  appligd,  and  to  restrict  our 
remarks  almost  wholly  in  this  place  to  an  examination  of  the 
important  doctrine  of  criminal  intention. 

"  It  is,"  says  Lord  Kenyon,  0.  J.,^  "  a  principle  of  natural  justice 
and  of  our  law,  that  the  intent  and  the  act  must  both  concur  to 
constitute  the  crime;"  and  the  first  observation  which  suggests 
itself  in  limitation  of  this  principle  is,  that;  whenever  the  law 
positively  forbids  a  thing  to  be  done,  it  becomes  thereupon  ipso 
facto  illegal  to  do  it  wilfully,  or,  in  some  cases,  even  ignorantly, 
and  consequently  the  doing  it  will  be  the  subject-matter  of  an 
indictment,  information,  or  other  penal  proceeding,  simpliciter, 
r^o'/n  *^^*^  without  the  addition  of  any  corrupt  motive.^  For 
'-  -'  instance,  it  has  been  held,''  that  a  dealer  in  tobacco  having 
in  his  possession  adulterated  tobacco,  although  ignorant  of  the 
adulteration,  is  liable  under  the  stat.  5  &  6  Vict.  c.  93,  s.  3,  to  the 
penalties  therein  mentioned,  and  this  decision  merely  affirms  the 

1  8  Eep.  290  ;  West  v.  Nibbs,  4  C.  B.  173,  187 :  56  E.  C.  L.  R.  See  Gard- 
ner V.  Campbell,  15  Johnson  (U.  S.)  R.  401 :  Jacobsohn  v.  Blake,  6  M.  &  6r. 
919  :  46  E.  C.  L.  E. 

2  See  the  maxim  caveat  emptor,  post.  Chap.  IX. 

3  7  T.  R.  514.  Bowman  v.  Blith,  7  E.  &  B.  36 :  90  E.  C.  L.  R. :  offers  a 
simple  illustration  of  the  above  proposition. 

■1  Per  Ashhm-st,  J.,  R.  v.  Sainsbury,  4  T.  R.  457;  cited  3  A.  &  E.  613:  31 
E.  C.  L.  R.  ;  R.  v.  Jones,  Stra.  1146  ;  per  Lord  Mansfield,  C.  J.,  R.  v.  Wood- 
fall,  5  Burr.  3667.     See  Re  Humphreys,  14  Q.  B.  388  :  68  E.  C.  L.  R. 

5  Reg.  v.  Woodrow,  15  M.  &  W.  404. 
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principle  established  in  previous  cases/  and  stows  that  penalties 
may  be  incurred  under  a  prohibitory  statute,  without  any  inten- 
tion on  the  part  of  the  individual  offending  against  the  statute 
law,  to  infringe  its  provisions. 

In  like  manner,  in  an  action  against  the  defendant  for  penalties 
under  the  stat.  3  &  4  Will.  4,  c.  15,  s.  2,  "for  representing  a 
pantomime  of  which  the  plaintifi"  was  the  author,  without  his 
license,  at  a  place  of  dramatic  entertainment,"  it  was  held  unne- 
cessary to  prove  that  the  defendant  knew  that  the  plaintiff  was 
the  author ;  inasmuch  as  he  had  infringed  property  of  the  plaintiff 
protected  by  the  Act,  he  was,  consequently,  an  offender  within 
its  terms.^ 

So,  "  public  policy  has,  for  the  protection  of  the  Bank  of  Eng- 
land against  forgery,  rendered  it  criminal  to  make  paper  bearing 
the  same  water-mark  as  Bank  of  England  notes.  The  making 
of  such  paper  is  in  itself  an  indifferent  act ;  but,  inasmuch  as  it 
may  afford  facilities  for  forgery,  the  Legislature  has  on  that 
account  prohibited  the  act."' 

*In  general,  however,  the  intention  of  the  party  at  the  r^oi,-.-, 
time  of  committing  an  act  charged  as  an  offence  is  as  ne-  -' 

cessary  to  be  proved  as  any  other  fact  laid  in  the  indictment, 
though  it  may  happen  that  the  proof  of  intention  consists  in 
showing  overt  acts  only,  the  reason  in  such  cases  being,  that 
every  man  is  prima  fade  supposed  to  intend  the  necessary,  or 
even  probable  or  natural,  consequences  of  his  own  acts.*  Thus, 
a  prisoner  was  indicted  for  setting  fire  to  a  mill,  with  intent  to 

'  A.-G.  V.  Lockwood,  9  M.  &  "W.  378,  401 ;  R.  v.  Marsh,  4  D.  &  Ry.  261 :  16 
E.  C.  L.  R. 

2  Lee  V.  Simpson,  3  C.  B  871  :  54  E.  C.  L.  R.  See  Russell  v.  Briant,  8  C. 
B.  836 :  65  E.  C.  L.  R. 

■'  Per  Pollock,  C.  B.,  Atkyns  v.  Kinnier,  4  Exch.  783.  See  further  in  refer- 
ence to  the  necessity  of  proving  the  intention,  Reg.  v.  Bailey,  1  Dearsl.  244  ; 
Reg.  V.  Oldham,  2  Den.  C.  C.  472. 

*  Per  Lord  Campbell,  9  01.  &  Fin.  321 ;  per  Littledale,  J.,  Reg.  v.  Moore,  3 
B.  &  Ad.  188 :  23  E.  0.  L.  R.:  and  in  Reg.  v.  Lovett,  9  0.  &  P.  466 ;  38  E.  C. 
L.  R. ;  per  Lord  EUenborough,  0.  J.,  Newton  v.  Chantler,  7  East,  143,  and  in 
R.  V.  Dixon,  8  M.  &  S.  15 ;  R.  v.  Harvey,  3  B.  &  0.  261,  267 :  9  E.  C.  L.  R.; 
Wilkin  V.  Manning,  9  Exch.  575,  583 ;  Graham  v.  Chapman,  12  0.  B.  98,  103  : 
74  E.  C.  L.  R.:  cited  arg.  Young  v.  Waud,  8  Exch.  339  ;  Hale  v.  Allnutt,  18 
0.  B.  505 :  86  E.  0.  L.  R.;  Pennell  v.  Dawson,  Id.  355  ;  Bittlestone  v.  Cooke, 
6  E.  &  B.  396  :  88  E.  0.  L.  R.;  per  Pratt,  J.,  Van  Pelt  v.  McGraw,  4  Comst. 
(U.  S.)  R.  114 ;  Bell  v.  Simpson,  3  H.  &  N.  410. 
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injure  and  defraud  the  occupiers ;  and  it  was  held,  that  as  such 
injury  was  a  necessary  consequence  of  setting  fire  fo  the  mill,  the 
intent  to  injure  might  be  inferred.^  So,  in  order  to  constitute  the 
crime  of  murder,  which  is  always  stated  in  the  indictment  to  be 
committed  with  malice  aforethought,  it  is  not  necessary  to  show 
that  the  prisoner  had  any  enmity  to  the  deceased ;  nor  would 
proof  of  absence  of  ill-will  furnish  the  accused  with  any  defence, 
when  it  is  proved  that  the  act  of  killing  was  intentional,  and  done 
without  any  justification  or  excusable  cause.''  And  it  is,  as  a 
general  proposition,  true,  that  if  an  act  manifestly  unlawful  and 
dangerous  be  done  deliberately,  the  mischievous  intent  will  be 
presumed,  unless  the  contrary  be  shown.^ 

i-^„„o  *It  is  also  a  rule  laid  down  by  Lord  Mansfield,  and 
which  has  been  said  to  comprise  all  the  principles  of  pre- 
vious decisions  upon  this  subject,^  that  so  long  as  an  act  rests  in 
bare  intention,  it  is  not  punishable  by  our  law ;  but  when  an  act 
is  done,  the  law  judges  not  only  of  the  act  itself,  but  of  the  intent 
with  which  it  was  done ;  and  if  the  act  be  coupled  with  an  unlaw- 
ful and  malicious  intent,  though  in  itself  the  act  would  otherwise 
have  been  innocent,  yet,  the  intent  being  criminal,  the  act  like- 
wise becomes  criminal  and  punishable.' 

It  is  accordingly  important  to  distinguish  an  attempt  from  a 
bare  intention ;  for  the  former  a  man  may^ — and  most  justly,  in 
many  cases — be  made  answerable ;  for  the  latter  he  cannot  be  so. 
The  "  will  is  not  to  be  taken  for  the  deed,"  unless  there  be  some 
external  act  which  shows  that  progress  has  been  made  in  the 
direction  of  it,  or  towards  maturing  and  effecting  it.  If  there  be 
an  attempt,  if  there  be  something  tangible  and  ostensible  of  which 
the  law  can  take  hold,  which  can  be  alleged  and  proved — there  is 
nothing  offensive  to  our  ideas  of  justice  in  declaring  it  to  he 
criminal  and  punishable.  Hence,  an  attempt  to  commit  a  felony 
is,  in  many  cases,  a  misdemeanour ;  and  the  general  rule  is,  that 

'  E.  7.  Pai-rington,  Rusa.  &  Ry.  207;  per  Bayley,  J.,  R.-  v.  Harvey,  2  B.  & 
C.  264 :  9  E.  C.  L.  R 

2  Per  Best,  J.,  2  B.  &  C.  268 :  9  E.  C.  L.  R. 

3  1  East,  P.  0.  331. 

*  Per  Lawrence,  J.,  R.  v.  Higgins,  2  East,  21. 

5  R.  V.  Scofield,  cited  2  East,  P.  C.  1028 ;  Dugdale  v.  Reg.  1  E.  &  B.  435, 
439  :  73  E.  C.  L.  R. 

^  Which  Dr.  Johnson  defines  to  be  an  "  essay' '  or  "  endeavour' '  to  do  an  act : 
\y\iii.' adverb.     See  Reg.  v.  McPherson,  1  Dearsl.  &  B.  197. 
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"an  attempt  to  commit  a  misdemeanour  is 'a  misdemeanour, 
whether  the  offence  is  created  by  statute,  or  was  an  offence  at 
common  law.'"  Moreover,  under  various  statutes  attempts  to  com- 
mit  particular  offences  are  indictable  and  punishable  *as  r^-o^Q-i 
therein  specified,  and  the  statute  14  &  15  Vict.  c.  100,  s.  9,  '- 
enables  a  jury  to  convict  of  the  attempt  upon  an  indictment  for 
commission  of  the  substantive  offence,  wherever  the  evidence 
suf&ces  to  establish  the  one  though  not  the  other. 

Our  law,  moreover,  will  sometimes,  with  a  view  to  determining 
the  intention,  couple  together  two  acts  which  have  been  separated 
the  one  from  the  other  by  an  appreciable  interval  of  time,  and 
ascribe  to  the  later  of  these  acts  that  character  and  quality  which 
undeniably  attached  and  was  ascribable  to  the  earlier ;  and  the 
doctrine  of  relation  is  also  occasionally  brought  into  play  with  a 
view  to  determining  the  degree  of  guilt  of  an  offender.  Thus,  A., 
whilst  engaged  in  the  prosecution  of  some  felonious  act,  unde- 
signedly causes  the  death  of  B. ;  in  strictness,  A.  may  be  convicted 
of  murder,  the  felonious  purpose  conjoined  with  the  homicide 
being  held  to  fill  out  the  legal  conception  of  that  crime.^  So,  in 
Eeg.  V.  Riley,^  a  felonious  intent  was  held  capable  of  being  re- 
ferred back  to  a  prior  act  of  trespass,  so  as,  taken  in  connection 
with  it,  to  constitute  the  crime  of  larceny. 

The  first  part  of  the  rule  already  adverted  to^ — that  "  so  long 
as  an  act  rests  in  bare  intention,  it  is  not  punishable,"  agrees,  we 
may  observe,  with  that  laid  down  by  Ulpian  :°  Cogitationis  paenam 
nemo  patitur ;  and  by  Montesquieu,^  who  says,  Les  his  ne  se  char- 
gent  de  punir  que  les  actions  exterieures ;  and  must  evidently  be 
recognized,  unless  where  the  worst  form  of  tyranny  prevails.  In 
the  case  of  treason,  however,  the  old  *maxim,  voluntas  re-  p^.norv-i 
putatur  pro  facto' — the  will  is  taken  for  the  deed — is  said  ^ 

to  apply  to  its  full  extent,  by  which,  however,  we  must  under- 
stand, that  if  a  treasonable  design  be  entertained,  and  if  any  open 
or  overt  act  be  done  towards  effectuating  such  design,  then  the 
mere  imagination  of  the  heart  is,  in  contemplation  of  law,  as 
guilty  as  it  would  have  been  if  carried  into  actual  execution ; 
even  in  this  case,  however,  the  mere  treasonable  intention,  to  wit, 

,  '  Euss.  Or.,  3d  ed.,  vol.  1,  p.  47. 

2  Fost.  Disc.  Horn.,  358,  359  ;  Crim.  L.  Com.,  1st  Rep.  40,  41. 

» 1  Dearsl.  149.  ■<  Ante,  p.  378.  =  D.  48,  19,  18. 

.  "  Esp.  des  Lois,  Bk.  13,  c.  11.  '  3  Inst.  5,  69. 
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the  compassing  and  imagining  tlie  death  of  the  sovereign,  although 
strictly  charged  in  the  indictment  as  the  suhstantive  treason,  can- 
not be  brought  within  legal  cognizance,  unless  accompanied  by 
overt  acts,  which  furnish  the  means  and  evidence  whereby  the 
intention  may  be  made  manifest.^  For  instance,  although  mere 
words  spoken  by  an  individual,  not  relating  to  any  treasonable 
act  or  design  then  in  agitation,  do  not  amount  to  treason,  since 
nothing  can  be  more  equivocal  and  ambiguous  than  words,^  yet 
words  of  advice  or  persuasion,  and  all  consultations  for  the  fur- 
therance of  traitorous  plans,  a^'e  certainly  overt  acts  of  treason; 
and  if  the  words  be  set  down  in  writing,  this  writing,  as  arguing 
more  deliberate  intention,  has  been  held  to  be  an  overt  act  of 
treason,  on  the  principle  that  scribere  est  agere  f  but  even  in  this 
case  the  bare  words  are  not  the  treason,  but  the  deliberate  act  of 
writing  them:  the  compassing  and  imagination,  which  is  the 
purpose  and  intent  of  the  heart,  is  manifested  by  the  specific 
overt  act. 

r98l  *^  *Tjikewise,  with  respect  to  misdemeanours,  the  rule  is, 
that  a  bare  criminal  intent  is  not  in  itself  indictable  if 
merely  expressed  in  words,  gestures,  or  otherwise,  without  further 
proceeding  to  the  crime  to  which  it  points.*  The  gist  of  the 
offence  of  conspiracy,  however,  "is  the  bare  engagement  and 
association  to  break  the  Jaw,  whether  any  act  be  done  in  pursu- 
ance thereof  by  the  conspirators  or  not;'""  and,  provided  the 
indictment  show  either  that  the  conspiring  together  was  for  an 
unlawful  purpose,  or  to  effect  a  lawful  purpose  by  unlawful 
means,  this  will  be  sufficient;  and  whether  anything  has  been 
done  in  pixrsuance  of  it  or  not  is  immaterial,^  so  fiar  as  regards  the 
sufficiency  of  the  indictment. 

'  1  East,  P.  C.  58  ;  stat.  7  &  8  Will.  S,  c.  3,  s.  8.  As  to  the  maxim  voluntas 
reputatur  pro  facto,  see  also,  Broom's  Com.  903. 

2  4  Bla.  Com.,  by  Stewart,  80  ;  1  Hawk.  P.  C  by  Curwood,  p.  14,  n.  (6). 

'  3  Roll.  R.  89.  As  to  the  maxim  supra,  see  Algernon  Sidiiey^s  case,  9  How. 
St.  Tr.  818.;  Fost.  Disc.  High.  Tr.  198. 

■•Dick.  Quart.  Sess.,  by  Serjeant  Talfourd,  5th  ed.,  286.  See  per  Lord 
Abinger,  C.  B.,  R.  v.  Meredith,  8  C.  &  P.  590 :  34  E.  C.  L.  R. 

■^  Per  Tindal,  C.  J.,  O'Connell  v.  Reg.  11  CI.  &  F.  233  ;  judgm.  R.  v:  Ken- 
rick,  5  Q.  B.  61 :  48  E.  C.  L.  R.  ;  Broom's  Com.  907,  908. 

5  See  further  as  to  the  offence  of  conspiracy,  per  Lord  Denman,  C.  J.,  R.  v. 
Seward,  1  A.  &  E.  713  :  38  E.  C.  L.  R.  ;  per  Bayley,  J.,  R.  v.  Gill,  2  B.  &  Aid. 
305;  Dick.  Quart.  Sess.,  5th  ed.,  334,  336  ;  9  Rep.  56,  57.  See  also  King  v. 
Reg.  7  Q.  B.  783,  795:  53  E.  C.  L.  R.  ;  Lord  Denman's  judgm.  in  O'Connell 
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The  obserTations  already  made  as  to  the  meaning  of  the  word 
"  attempt,"  in  connection  with  criminal  law,  may  here  generally 
be  referred  to :  it  is  worthy  also  of  remark  that,  in  Reg.  v.  Eagle- 
ton,'  the  Court,  after  observing  that,  although  "  the  mere  intention 
to  commit  a  misdemeanour  is  not  criminal,  some  act  is  required 
to  make  it  so,"  and  "  we  do  not  think  that  all  acts  towards  com- 
mitting a  misdemeanour  are  indictable.  Acts  remotely  leading 
towards  the  commission  of  the  offence  are  not  to  be  considered  as 
attempts  to  commit  it,  but  *aots  immediately  connected  r^j-non-i 
with  it  are :"  the  doctrine  of  "  remoteness  "  already  com- 
mented on,^  has  here,  consequently,  an  important  application. 

A  point,  moreover,  analogous  to  that  just  noticed,  and  by  no 
means  free  from  dif&culty,  sometimes  arises  where  a  defendant  is 
indicted  for  attempting  to  commit  a  particular  offence ;  in  this 
case,  with  a  view  to  satisfying  ourselves  whether  or  not  he  can 
be  convicted  of  the  attempt,  we  must  consider  whether,  if  he  had 
succeeded  in  carrying  out  his  object,  he  could  have  been  con- 
victed of  the  substantive  offence.  Reg.  v.  Garrett,'  will  be  found 
to  offer  an  illustration  of  what  is  now  said. 

Having  thus  briefly  noticed  that,  with  some  few  peculiar 
exceptions,  in  order  to  constitute  an  offence  punishable  by  law,  a 
criminal  intention  must  either  be  presumable,  as  where  an  unlaw- 
ful act  is  done  wilfully,  or  must  be  proved  to  have  existed  from 
the  surrounding  circumstances  of  the  case,  it  remains  to  add,  that 
since  the  guilt  of  offending  against  any  law  whatsoever  neces- 
sarily supposes  wilful  disobedience,  such  guilt  can  never  justly  be 
imputed  to  those  who  are  either  incapable  of  understanding  the 
law,  or  of  conforming  themselves  to  it ;  and,  consequently,  that 
persons  labouring  under  a  natural  disability  of  distinguishing 
between  good  and  evil,  by  reason  of  their  immature  years,  or  of 
imbecility,  are  not  punishable  by  any  criminal  proceeding  for  an 
act  done  during  the  season  of  incapacity;^  the  maxims  of  our 
own,  as  of  the  civil  law,  upon  this  subject  being.  In  omnibus 

V.  Reg.,  by  Leahy,  p.  19  ;  Gregory  v.  Duke  of  Brunswick,  6  M.  &  Gr.  205,  953  : 
46  E.  C.  L.  R  ;  S.  C.,  3  C.  B.  481  :  54  E.  C.  L.  R.  :  which  was  an  action  ou 
the  case  for  conspiracy. 

'  Dearsl.  515.  See  Reg.  v.  Roberts,  Id.  539  ;  Reg.  v.  Gardner,  1  Dears! .  & 
B,  40,  cited  ante,  p.  211. 

2  Ante,  pp.  193,  202.  3  1  Dearsl.  232. 

"  Hawk.  P.  C.  by  Ourwood,  Bk.  1,  c.  1 ;  4  Bla.  Com.,  31st  ed.,  Chap.  2. 
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peenalihus  judiciis  et  setati  et  imprudentise^  succurrituv,  and  Furiosi 
i-^  „„    nulla  voluntas  *est?'     Witli  regard  to  acts  in  violation  of 

the  law,  an  allowance  is  made  in  respect  of  immaturity  of 
years  and  judgment;  and  one  who  is  devoid  of  reason  is  not 
punishable,  because  he  can  have  no  criminal  intention. 

Tn  two  cases,  which  were  actions  upon  policies  of  life  insurance, 
the  doctrine  relative  to  criminal  intention  was  much  considered. 
In  the  first  of  these,  a  proviso  in  the  policy  declared,  that  the 
same  sTiould  be  void,  inter  alia,  in  case  the  assured  "  should  die 
by  his  own  hands ;"  and  the  learned  Judge,  who  presided  at  the 
trial  of  the  cause,  left  it  to  the  jury  to  say  whether,  at  the  time 
of  committing  the  act  which  immediately  occasioned  death,  the 
deceased  was  so  far  deprived  of  his  reason  as  to  be  incapable 
of  judging  between  right  and  wrong ;  and  this  question  was 
answered  by  the  jury  in  the  negative,  a  further  question  being, 
by  assent  of  parties,  reserved  for  the  Court,  viz.,  whether  the 
proviso  included  only  criminal  self-destruction.  After  argument 
in  banco,  three  judges  of  the  Court  of  Common  Pleas  held,  in 
opposition  to  the  opinion  of  the  Chief  Justice,  that  the  words  of 
the  proviso  above  stated  were  large  enough,  according  to  their 
ordinary  acceptation,  to  include  all  intentional  acts  of  self-destruc- 
tion, whether  criminal  or  not,  if  the  deceased  was  labouring  under 
no  delusion  as  to  the  physical  consequences  of  the  act  which  he 
was  committing,  and  if  the  act  itself  was  a  voluntary  and  wilful 
act ;  and  they  thought  that  the  question,  "  whether  at  the  time  he 
was  capable  of  understanding  and  appreciating  the  moral  nature 
and  quality  of  his  purpose,"  was  not  relevant  to  the  inquiry, 
further  than  as  it  might  help  to  illustrate  the  extent  of  his  capa- 
city to  understand  the  physical  character  of  the  act  itself.^    In 

*a  subsequent  case,*  which  came,  by  bill  of  exceptions, 
'-  -*  before  the  Court  of  Exchequer  Chamber,  the  proviso  was, 
that  the  policy  should  be  void  if  the  insured  should  "commit 
suicide,  or  die  by  duelling  or  the  hands  of  justice;"  and  the 
majority  of  the  Court  held  that  the  word  "suicide"  must  be 
interpreted  in  accordance  with  its  ordinary  meaning,  and  must 
be  taken  to  include  every  act  of  self-destruction,  provided  it  were 

I  D.  50,  17,  108. 

■2  D.  50,  17,  5 ;  D.  1,  18,  13,  §  1 ;  ante,  p.  14. 

3  Borradaile  v.  Hunter,  5  M.  &  Gr.  639 :  44  E.  C.  L.  E.  ;  Dormay  t.  Borra- 
daile,  5  C.  B.  880:  57  E.  C.  L.  R.  ;  S.  C,  16  L.  J.  (Chanc.)  837. 
'  Clift  V.  Schwabe,  3  C.  B.  437 :  54  E.  C.  L.  R. 
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the  intentional  act  of  the  party,  knowing  at  the  time  the  probable 
consequences  of  what  he  was  about  to  do.  The  above  decisions 
are  obviously  of  much  importance  with  reference  to  the  law  of 
life  insurance,  and  show  in  what  manner  and  in  what  qualified 
sense  the  maxim,  actits  non  facit  reum  nisi  mens  sit  rea,  must  be 
understood,  when  applied  to  this  branch  of  the  law. 

With  regard  to  persons  of  immature  years,  the  rule  is,  that  no 
infant  within  the  age  of  seven  years  can  be  guilty  of  felony,  or 
be  punished  for  any  capital  offence ;  for  within  that  age,  an.  infant 
is,  by  presumption  of  law,  doli  incapax,  and  cannot  be  endowed 
with  any  discretion,  and  against  this  presumption  no  averment 
shall  be  received.*  This  legal  incapacity,  however,  ceases  when 
the  infant  attains  the  age  of  fourteen  years,  after  which  period 
his  act  becomes  subject  to  the  same  rule  of  construction  as  that 
of  any  other  person.^ 

Between  the  ages  of  seven  and  fourteen  years,  an  infant  is 
deemed  primd  facie  to  be  doli  incapax  ;  but  in  this  case  the  maxim 
applies,  malitia  supplet  setatem? — malice  (which  is  here  used  in  its 
legal  sense,  and  means  the  doing  of  a  wrongful  act  intentionally, 
-without  just  *cause  or  excuse^)  supplies  the  want  of  r^noK-, 
mature  years.     Accordingly,  at  the  age  above-mentioned,  -' 

the  ordinary  legal  presumption  may  be  rebutted  by  strong  and 
pregn^t  evidence  of  a  mischievous  discretion ;  for  the  capacity 
of  doing  ill  or  contracting  guilt  is  not  so  much  measured  by 
years  and  days,  as  by  the  strength  of  the  delinquent's  understand- 
ing and  judgment.  In  all  such  cases,  however,  the  evidence  of 
malice  ought  to  be  strong  and  clear  beyond  all  doubt  and  contra- 
diction.' And  two  questions  ought,  moreover,  to  be  left  for  the 
consideration  of  the  jury :  first,  whether  the  accused  committed 
the  offence ;  and  secondly,  whether,  at  the  time,  he  had  a  guilty 

'4Bla.  Com.,  21st  ed.,  33. 

2  Id.  32. 

3  Dyer,  104,  b. 

■*  Arg.  Mitclie]!  v.  Jenkins,  5  B.  &  Ad.  590 :  37  E.  C.  L.  R.  "Malice,  in  the 
legal  acceptation  of  the  word,  is  not  confined  to  personal  spite  against  indi- 
viduals, but  consists  in  a  conscious  violation  of  the  law  to  the  prejudice  of 
another;"  per  Lord  Campbell,  9  CI.  &  Fin.  321.  See  also,  per  Pollock,  C.  B., 
•Sherwin  v.  Swindall,  13  M.  &  W.  787,  788  ;  per  Littledale,  J.,  M'Pherson  v. 
Daniels,  10  B.  &  C.  272 :  31  E.  C.  L.  R.  ;  per  Best,  J.,  R.  v.  Harvey,  3  B.  & 
C.  267,  368 :  9  E.  C.  L.  R. 

5  4Bla.  Com.,'31st  ed.,  23. 
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knowledge  tbat  he  was  doing  wrong.*    In  the  case  of  rape,  we 
may  add,  it  is  a  presumption  of  law  not  admitting  of  proof  to  the 
contrary,  that  within  the  age  of  fourteen  years  this  particular 
offence  cannot,  by  reason  of  physical  inability,  be  committed.^ 
o  A  libel  is  "  anything  written  or  printed,^  which,  *from 

its  terms,  is  calculated  to  injure  the  character  of  another, 
by  bringing  him  into  hatred,  contempt,  or  ridicule,  and  which  is 
published  without  lawful  justification  or  excuse  ;"*  and,  again, 
"  everything  printed  or  written,  which  reflects  on  the  character  of 
another,  and  is  published  without  lawful  justification  or  excuse, 
is  a  libel,  whatever  the  intention  may  have  been."* 

With  respect  to  libel  and  slander,  the  rule,  as  deduced  from  an 
extensive  class  of  cases,  is  that,  where  an  occasion  exists,  which, 
if  fairly  acted  upon,  furnishes  a  legal  protection  to  the  party  who 
makes  the  communication  complained  of,  the  actual  intention  of 
the  party  affords  a  boundary  of  legal  liability.  If  he  had  that 
legitimate  object  in  view  which  the  occasion  supplies,  he  is 
neither  civilly  nor  criminally  amenable ;  if,  on  the  contrary,  he 
used  the  occasion  as  a  cloak  for  maliciousness,  it  can  afford  him 
no  protection.^  It  must,  moreover,  be  observed,  that,  as  the 
honesty  and  integrity  with  which  a  communication  of  hurtful 
tendency  is  made  cannot  exempt  from  civil  liability,  unless  it 
be  coupled  with  an  occasion  recognized  by  law,  so  respongibility 

'  R.  V.  Owen,  4  C.  &  P.  336  :  19  E.  C.  L.  R.  An  infant,  or  one  non  compos, 
is  liable  cimlly  for  a  tortious  act,  as  a  trespass ;  see,  per  Lord  Kenyon,  C.  J., 
Jennings  v.  Rundall,  8  T.  R.  337 ;  Johnson  v.  Pye,  1  Lev.  169 ;  per  curiam, 
Weaver  V.  Ward,  Hobart,  134;  Bac.  Max.,  reg.  7,  adfinem;  Broom's  Com. 
595. 

2  4  Bla.  Com.,  21st  ed.,  313  ;  Reg.  v.  Philips,  8  C.  &  P.  736  :  34  E.  C.  L.  R; 
Reg.  V.  Jordan,  9  C.  &  P.  118  :  38  E.  C.  L.  R.  ;  Reg.  y.  Brimolow,  Id.  366 ; 
R.  v.  Groombiidge,  7  C.  &  P.  582 :  32  E.  C.  L.  R.  And  this  presumption  is 
not  alfected  by  stat.  9  Geo.  4,  c.  31,  ss.  16,  17.  But  an  infant  under  fourteen 
years  of  age  may  be  a  principal  in  the  second  degree.  (R.  v.  Eldershaw,  3  C. 
&  P.  396  :  14  E.  0.  L.  R.)  As  to  the  liability  of  an  infant  for  misdemeanours, 
see  Broom's  Com.  888,  889. 

'^  The  full  definition  of  a  libel,  however,  includes  defamation  of  another  by 
signs ;  see  DuBost  v.  Beresford,  3  Camp.  N.  P.  C.  511. 

"  Per  Parke,  B.,  Gathercole  v.  Miall,  15  M.  &  W.  831 ;  Digby  v.  Thompson, 
4  B.  &  Ad.  831 :  24  E.  C.  L.  R. ;  Bloodworth  v.  Gray,  8  Scott,  N.  R.,  9 ; 
Pemberton  v.  Colls,  10  Q.  B.  461 :  59  E.  C.  L.  R. 

5  Per  Parke,  B.,  O'Brien  v.  Clement,  15  M.  &  W.  437;  O'Brien  v.  Bryant, 
15  M.  &  W.  168 ;  Darby  v.  Ouseley,  1  H.  &  N.  1. 

s  1  Stark.  Sland.  and  Lib.,  3nd  ed.,  Prel.  Dis.  p.  Ixxxvi.  See,  per  Parke,  B., 
Parmiter  v.  Coupland,  6  M.  &  W.  108. 
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■will  immediately  attach,  if  tlie  mode  or  nature  of  the  communica- 
tion in  any  respect  exceeds  that  which  the  legal  occasion  warrants. 

The  rule  applicable  for  determining  whether  a  particular  com- 
munication is  privileged,  has,  in  a  recent  case,'  been  thus  stated : — 

*"  A  communication,  made  bond  fide  upon  any  subject-  r.x.no7i 
matter,  in  which  the  party  communicated  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged,  if  made  to  a 
person  having  a  corresponding  interest  or  duty,  although  it  con- 
tain criminatory  matter  which,  without  this  privilege,  would  be 
slanderous  and  actionable."^ 

If,  for  instance,  a  man  received  a  letter  informing  him  that  his 
neighbour's  house  would  be  plundered  or  burnt  on  the  night 
following  by  A.  and  B.,  which  he  himself  believed,  and  had 
reason  to  believe,  to  be  true,  he  would  be  justified  in  showing 
that  letter  to  the  owner  of  the  house,  though  it  should  turn  out 
to  be  a  false  accusation  of  A.  and  B.^  So,  if  A.  knew  that  B. 
was  about  to  employ  an  agent,  whom  he  (A.)  suspected  to  be  a 
man  of  unprincipled  character,  A.  would  be  justified  in  commu- 
nicating his  knowledge  to  B.,  although  he  was  in  fact  mistaken, 
but  he  would  not  be  justified  in  doing  so  in  the  hearing  of  other 
persons  who  were  not  interested  in  the  fact,  for  the  occasion  war- 
rants a  communication  to  B.  only,  and,  as  to  the  rest,  it  is  mere 
excess,  not  warranted  by  the  occasion.^  In  like  manner,  a  char- 
acter of  a  servant  bond  fide  given  is  a  privileged  communication,' 
and  in  *giving  it,  bond  fides  is  to  be  presumed,  and,  even  p^nooi 
though  the  statement  be  untrue  in  fact,  the  master  will  be  -' 

held  justified  by  the  occasion  in  making  that  statement,  unless  it 

'  Harrison  v.  Bush,  5  E.  &  B.  344 :  85  E.  C.  L.  R. 

2  Judgm.  Harrison  v.  Bush,  5  E.  &  B.  348 :  85  E.  C.  L.  E.  ;  where  the  oases 
are  collected.  The  subject  of  privileged  communications  was  much  considered 
in  Coxhead  v.  Richards,  3  C.  B.  569 :  53  E.  C.  L.  R. ;  Blackham  v.  Pugh,  Id. 
611 ;  and  Bennett  v.  Deacon,  Id.  628.  See  Blagg  y.  Sturt,  10  Q.  B.  899 ;  59 
E.  0.  L.  R.  ;  Kershaw  v.  Bailey,  1  Exch.  743 ;  Davison  v.  Duncan,  7  E.  &  B. 
239 :  90  E.  C.  L.  R.  ;  Harris  v.  Thompson,  13  C.  &  B.  833  :  76  E.  C.  L.  R. 

0  Per  Tindal,  C.  J.,  3  C.  B.  596  :  52  E.  C.  L.  R. 

■•  1  Stark.  Sland.  and  Lib.,  2nd  ed.,  Prel.  Dis.  p.  Ixxxvii.  See  Padmore  v. 
Lawrence,  11  A.  &  E.  380 :  39  E.  C.  L.  R.  Toogood  v.  Spyring,  1  Cr.,  M.  & 
R.  181 ;  followed  by  Coltman,  .T.,  3  C.  B.  599  :  .53  E.  C.  L.  R.  ;  and  Cresswell, 
J.,  Id.  603;  Kine  v.  Sewell,  3  M.  &  W.  397;  Goslin  v.  Corry,  8  Scott,  N.  R.  31. 

5  See  Afleck  v.  Child,  9  B.  &  C.  403,  406  ;  17  E.  0.  L.  R.  ;  recognising  the 
rule  laid  down  by  Lord  Mansfield,  C.  J.,  in  Edmonson  v.  Stevenson,  cited 
Bull,  N.  P.  8 ;  Pattisou  v.  Jones,  8  B.&  C.  578 :  15  E.  C.  L.  R. 
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can  be  shown  to  have  proceeded  from  a  malicious  mind,  one  proof 
of  which  may  be,  that  it  is  false  to  the  knowledge  of  the  party 
making  it.'  So,  a  comment  upon  a  literary  production,  exposing 
'  its  follies  and  errors,  and  holding  up  the  author  to  ridicule,  will 
not  be  deemed  a  libel,  provided  such  comment  does  not  exceed 
the  limits  of  fair  and  candid  criticism,  by  attacking  the  character 
of  the  writer  unconnected  with  his  publication ;  and  a  comment 
of  this  description,  subject  to  the  above  proviso,  every  one  has  a 
right  to  publish,  although  the  author  may  suffer  a  loss  from  it. 
But;  if  a  person,  under  the  pretence  of  criticising  a  literary  work, 
defames  the  private  character  of  the  author,  and,  instead  of 
writing  in  the  spirit  and  for  the  purpose  of  fair  and  candid  dis- 
cussion, travels  into  collateral  matter,  and  introduces  facts  not 
stated  in  the  work,  accompanied  with  injurious  comments  upon 
them,  such  person  is  a  libeller,  and  liable  to  an  action.^ 

In  the  case  of  an  author,  just  supposed,  or  of  an  actor,  whose 
performances  are,  by  the  acknowledged  usages  of  society,  held 
out  to  public  criticism,  and  likewise  in  that  of  a  minister  of  the 
Crown,  of  a  judge,  or  any  other  public  functionary,  it  seems 
clear  that  comments  hond  fide  and  honestly  made  upon  the  con- 
duct of  the  individual  thus  before  the  public,  are  perfectly 
justifiable :  and  if  an  injury  be  sustained  in  consequence  of  such 
r*9«Qi  criticism  it  is  *an  injury  for  which  the  law  affords  no  re- 
dress by  damages.  It  may,  indeed,  not  unfrequently  be 
difficult  to  say  how  far  the  criticism  in  question  applies  to  the 
public,  and  how  far  to  the  private  conduct  of  the  individual,  and 
yet  this  distinction  is  highly  important;  since  much  greater  lati- 
tude is  allowed  to  comments  upon  the  former  than  upon  the 
latter,  and  since  remarks  perfectly  unobjectionable  in  the  one 
case  might  be  unjustifiable  and  libellous  in  the  other.  Of  course 
no  general  rule  upon  such  a  subject  can  be  stated,  nor  can  a 
difference  of  opinion  amongst  the  highest  authorities,  in  regard 
to  a  distinction  so  subtle,  excite  surprise.^ 

'  Judgm.  Fountain  v.  Boodle,  3  Q.  B.  11,  13 :  43  E.  C.  L.  E. ;  Somerville  v. 
Hawkins,  10  C.  B.  583 :  70  E.  C.  L.  R.  ;  Taylor  v.  Hawkins,  16  Q.  B.  308 :  71 
E.  C.  L.  R.  ;  Manby  v.  Witt,  and  Eastmead  v.  Witt,  18  C.  B.  544 :  86  E.  0. 
L.  R. 

2  CaiT  V.  Hood,  1  Camp.  355,  n.,  recognised  Green  v.  Chapman,  4  Bing.  N. 
C.  92  :  33  E.  0.  L.  R. ;  Thompson  v.  Shakell,  M.  &  M.  187 :  23  B.  C.  L.  B. ; 
Soane  v.  Knight,  Id.  74. 

'  See  the  opinions  of  the  Court  of  Exchequer  in  Gathercole  v.  Miall,  15  M.  & 
W.  819 ;  James  v.  Brook,  9  Q.  B.  7 :  58  E.  C.  L.  R. 
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Wifh  respect  to  the  evidence  of  intention  in  an  action  for  libel, ' 
the  rule  is,  that  a  mere  wicked  and  mischievous  intention  cannot 
make  matter  libellous  which  does  not  come  within  the  definition 
of  a  libel  already  given ;  but,  if  libellous  matter  be  published 
under  circumstances  which  do  not  constitute  a  legal  justification, 
and  injury  ensue,  the  malicious  intention  to  injure  will  be  pre- 
sumed, acccording  to  the  principle  stated  at  the  commencement 
of  these  remarks,  that  every  man  must  be  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his  own  act.'  In  such  a 
case,  however,  the  spirit  and  quo  animo  of  the  party  publishing 
the  libel  are  fit  to  be  considered  by  the  jury  in  estimating  the 
amount  of  injury  inflicted  on  the  plaintiff.^ 

*So,  in  ordinary  actions  for  slander,  malice  in  law  may  r^nnrv-. 
be  inferred  from  the  act  of  publishing  the  slanderous 
matter,  such  act  itself  being  wrong  and  intentional,  and  without 
just  cause  or  excuse ;  but  in  actions  for  slander  prima  facie 
excusable,  on  account  of  the  cause  of  publishing  the  slanderous 
matter,  malice  in  fact  must  be  proved  f  and,  in  an  action  for 
slander  of  title,  the  plaintiff  must  give  evidence  both  that  the 
statement  was  false,  and  that  it  was  malicious,  and  although 
want  of  probable  cause  may  justify  a  jury  in  inferring  malice, 
yet  it  is  clear  that  the  Court  will  not  draw  such  an  inference 
from  the  fact,  that  defendant  has  put  a  wrong  construction  on  a 
complicated  Act  of  Parliament.^ 

The  respective  functions  of  jud,ge  and  jury  at  the  trial  of  an 

•  Fisher  v.  Clement,  10  B.  &  C.  473 :  21  E.  C.  L.  E. ;  Haire  v.  Wilson,  9  B. 
&  C.  643  :  17  E.  C.  L.  R. ;  Parmiter  v.  Coupland,  6  M.  &  W.  105 ;  recognised 
Baylis  v.  Lawrence,  3  P.  &  D.  536  ;  per  Best,  C.  J.,  Levi  v.  Milne,  4  Bing.  199. 

2  1  Stark.,  Sland.  and  Lib.,  3d  eel.,  Preh  Dis.,  p.  cxxxviii.,  cxxxix. ;  3  Id. 
343,  n.  (6.)  333,  333.  See  Pearson  v.  Lemaitre,  6  Scott,  N.  E.  607;  Wilson  v. 
Robinson,  7  Q.  B.  68 :  53  E.  C.  L.  E.;  Barrett  v.  Long,  3  H.  L.  Cas.  395. 

The  following  cases  may  be  consulted  with  reference  to  pleas  of  justification 
of  m&VKv  prima  fade  libellous :  Tighe  v.  Cooper,  36  L.  J.  (Q.  B.)  315  ;  Prior  v. 
Wilson,  1  0.  B.,  N.  8.,  95 :  87  E.  C.  L.  K;  Tidman  v.  Ainslie,  10  Exch.  63. 
See  Earl  of  Lucan  v.  Smith,  4  H.  &  N.  481.  To  an  action  for  a  libel  published  in 
a  newspaper,  it  is  no  defence  that  the  alleged  libel  consists  of  a  true  and  accu- 
rate repoit  of  the  proceedings  at  a  public  meeting  held  under  a  local  Act  for  the 
improvement  of  a  town :  Davidson  v.'  Duncan,  26  L.  J.  (Q.  B.)  104. 

3  Padmore  v.  Lawrence,  11  A.  &  E.  380 :  39  E.  C.  L.  E.;  Toogood  v.  Spyring, 
1  Cr.,  M.  &  E.  181;  Kine  v.  Sewell,  3  M.  &  W.  297;  Griffiths  v.  Lewis,  7  Q.  B. 
61:  53  E.  C.  L.  E.     See  Coxhead  v.  Eichards,  and  cases  cited  ante,  p.  287  (s). 

*  Pater  v.  Bakpr,  3  C.  B.  831:  54  E.  C.  L.  E.;  recognising  Pitt  v.  Donovan,  1 
M.  &  S.  639 ;  Brook  v.  Eawl,  4  Exch.  531. 
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action  for  libel  or  slander  are  thus  indicated  in  a  recent  case.' 
"  It  is  matter  of  law  for  the  judge  to  determine  whether  the 
occasion  of  writing  or  speaking  criminatory  language  which 
would  otherwise  be  actionable  repels  the  inference  of  mahce, 
constituting  what  is  called  a  privileged  communication ;  and  if 
r*9Qn  ^^  ^^®  close  of  the  plaintiff's  case  there  is  no  intrinsic  or 
*extrinsic  evidence  of  malice,"  then,  "  it  is  the  duty  of  the 
judge  to  direct  a  nonsuit  or  a  verdict  for  the  defendant,  without 
leaving  the  question  of  malice  to  the  jury,  as  a  different  course 
would  be  contrary  to  principle,  and  would  deprive  the  honest 
transactions  of  business  and  of  social  intercourse  of  the  protection 
which,  they  ought  to  enjoy." 

Connected  with  the  subject  of  criminal  intention  above  briefly 
discussed  are  two  important  rules  relative  thereto,  which  are  laid 
down  by  Lord  Bacon  in  his  collection  of  maxims.  The  first  ia^ 
In  criminalibus  sufficit  generalis  malitia  intentionis  cum  facto  paris 
gradus.  "  All  crimes,"  he  remarks,  "  have  their  conception  in  a 
corrupt  intent,  and  have  their  consummation  and  issuing  in  some 
particular  fact,  which,  though  it  be  not  the  fact  at  the  which  the 
intention  of  the  malefactor  levelled,  yet  the  law  giveth  him  no 
advantage  of  the  error,  if  another  particular  ensue  of  as  high  a 
nature."  Thus,  if  a  poisoned  apple  be  laid  in  a  certain  place, 
with  a  view  to  poison  A.,  and  B.  comes  by  chance  and  eats  it, 
this  amounts  nevertheless  to  murder,  although  the  malicioua 
intention  of  the  person  who  placed  the  apple  was  directed  against 
A.,  and  not  against  B.^ 

The  second  of  Lord  Bacon's  rules  above  adverted  to  is  as  fol- 
lows:— Excusat  aut  extenuat  delictum  in  capitalihus  quod  non  ope- 
ratur  idem  in  civilibus.  "  In  capital  causes,  in  favorem  vitm,  the 
law  will  not  punish  in  so  high  a  degree,  except  the  malice  of  the 
will  and  intention  appear ;  but  in  civil  trespasses,  and  injuries 
that  are  of  an  inferior  nature,  the  law  doth  rather  consider  the 
P^  damage  of  the  party  wronged  than  the  malice  of  him  *that 

was  the  wrong-doer  "^    For  instance,  the  law  makes  a  dif- 

'  Judgm.  Cook  v.  Wildes,  5  E.  &  B.  340 :  85  E.  C.  L.  R.:  recognising  Somer- 
ville  V.  Hawkins,  10  C.  B.  583  :  70  E.  C.  L.  R.;  Taylor  v.  Hawkins,  16  Q.  B. 
308 :  71  E.  C.  L.  R.>  and,  per  Maule,  J.,  Gilpin  v.  Fowler,  9  Exch.  615. 

2  Bac.  Max.,  reg.  15 ;  D.  47.  10. 18,  1 3  ;  Wood  Inst.  307;  R.  v.  Oneby,  2  Ld. 
Eaym.  1489 ;  Reg.  v.  Smith,  1  Dearsl.  559. 

'  Bac.  Max.  reg.  7. 
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fe'rence  TDetween  killing  a  man  upon  malice  aforethouglit,  and  upon 
present  heat  and  provocation,  in  malificiis  voluntas  spectatur  non 
exitus  ;^  but,  if  I  slander  a  man,  and  thereby  damnify  him  in  his 
name  and  credit,  it  is  not  material  whether  I  do  so  upon  sudden 
choler,  or  of  set  malice ;  but  I  shall  be,  in  either  case,  answerable 
for  damages  in  an  action  on  the  case?  For  there  is  a  distinction 
in  this  respect,  which  will  be  further  illustrated  hereafter,  between 
ajLSweriag  civiliter  et  criminaliter  for  acts  injurious  to  others:  in 
the  latter  case,  the  maxim  ordinarily  applies,  actus  nonfacit  reuni 
nisi  mens  sit  rea;  but  it  is  ofttimes  otherwise  in  civil  actions, 
where  the  intent  may  be  immaterial  if  the  act  done  were  injurious 
to  another  f  of  which  rule  a  familiar  instance  occurs  in  the  lia- 
bility of  a  sheriff,  who,  by  mistake,  seizes  the  goods  of  the  wrong- 
party  under  a  writ  of ^.  fa.  So,  an  action  for  the  infringement  of 
a  patent  "  is  maintainable  in  respect  of  what  the  defendant  does, 
not  of  what  he  intends  f*  the  patentee  is  not  the  less  prejudiced 
because  the  invasion  of  his  right  was  unintentional.^ 

We  may  add  that  whilst,  on  the  one  hand,  "  an  act  which  does 
not  amount  to  a  legal  injury  cannot  be  actionable  because  it  is 
done  with  a  bad  intent, "°  on  the  other  hand,  an  act  prima  facie 
lawful  may  be  unlawful  if  done  with  an  improper  or  lawless 
object :  ex.  gr.  "  I  take  it  to  be  clear  law,"  says  Erie,  J.,  in  Eeg.  v. 
Pratt,'  "that  *if  in  fact  a  man  be  on  land  where  the  public  r^.qQQ-, 
have  a  right  to  pass  and  repass,  not  for  the  purpose  of  ^ 

passing  and  repassing,  but  for  other  and  different  purposes,  he  is 
in  law  a  trespasser." 

One  case,  in  which  the  principle  in  favorem  vitse,  adverted  to 
by  Lord  Bacon,'  was  considered,  may  here  be  noticed,  since  it 
involves  a  point  of  considerable  importance,  and  has  attracted 
much  attention.  It  was  decided  by  the  House  of  Lords,  on  writ 
of  error  from  the  Court  of  Queen's  Bench  in  Ireland,  that  the 
privilege  of  peremptory  challenge  on. the  part  of  the  prisoner 

'  D.  48.  8. 14.  2  Bac.  Max.,  reg.  7. 

'  Per  Lord  Kenyon,  C.  J.,  2  East,  103-104. 

■>  Stead  T.  Anderson,  4  C.  B.  806,  884 :  56  E.  C.  L.  R.;  Liee  v.  Simpson,  3  C. 
B.  871:  54  E.  C.  L.  R 

5  Per  Shadwell,  V.-C.  E.,  Heath  v.  Unwin,  15  Sim.  852 ;  S.  C,  (in  eiror,) 
5  H.  L.  Cas.  505. 

«  Judgm.  Stevenson  v.  Newnham,  13  C.  B.  297:  76  E.  C.  L.  R. 

M  E.  &  B.  867 :  82  E.  C.  L.  R. :  citing  Dovaston  v.  Payne,  2  H.  Bla.  527. 

8  Ante,  p.  291. 
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extends  to  all  felonies,  wlietlier  capital  or  not;  and  it  was  ob- 
served by  Wightman,  J.  (delivering  his  opinion  on  a  question 
proposed  for  tlie  consideration  of  the  judges,  and  commenting 
on  the  position,  that  the  privilege  referred  to  was  allowed  only 
in  favorem  vitse,  and  did  not  extend  to  cases  in  which  the  punish- 
ment is  not  capital),  that  it  would  seem  that  the  origin  of  the 
privilege  in  felony  may  have  been  the  capital  punishment  usually 
incident  to  that  quality  of  crime ;  but  that  the  privilege  was,  at 
all  events,  annexed  to  the  quality  of  crime  called  felony,  and 
continued  so  annexed  in  practice  in  England  (at  least  down  to 
the  time  when  the  question  was  raised),  in  all  cases  of  felony, 
whether  the  punishment  was  capital  or  not.' 

As  a  fitting  conclusion  to  our  remarks  upon  the  subject  of 
criminal  intention,  and  the  maxim  of  Lord  Bacon  lastly  above- 
mentioned,  we  may  observe,  in  the  words  of  a  distinguished 
judge,  that,  in  criminal  cases  generally,  and  especially  in  cases 
r*9Q4.i  ^^  larceny,  "the  variety  of  ^circumstances  is  so  great,  and 
^  the  complications  thereof  so  mingled,  that  it  is  impossible 

to  prescribe  all  the  circumstances  evidencing  a  felonious  intent, 
or  the  contrary,  but  the  same  must  be  left  to  the  due  and  atten- 
tive consideration  of  the  judge  and  jury,  wherein  the  best  rule 
is,  in  dubiis,  rather  to  incline  to  acquittal  than  conviction."^ 

Tutius  semper  est  err  are  in  acquietando  quam  in  puniendo,  ex  parte 
misericordise,  quam  ex  piarte  justitise? 


Nemo  debet  bis  vexaei  fro  una  et  eadem  Causa. 

(5  Rep.  61.) 

It  is  a  rule  of  law  that  a  man  sJiall  not  be  twice  vexed  for  one  and  the  same  cause.* 
According  to  the  Eoman  law,  as  admiriistered  by  the  prastors, 
^n  action  might  be  defended  in  any  of  the  following  modes:' 
1.  By  a  simple  denial  or  traverse  of  the  facts  alleged  as  the 
ground  of  action ;  2.  By  pleading  new  facts  which  constituted, 
ipso  jure,  a  bar  to  the  plaintiff's  claim,  although  such  claim  might, 

'  Gray  v.  Reg.  11  CI.  &  Fin.  437.  The  right  of  peremptory  challenge  by  tlie 
Crown  was  much  considered  in  Mansell  v.  Reg.  36  L.  J.  (M.  C.)  137 ;  S.  C.  27 
Id.  4.  ,      • 

2 1  Hale,  P.  C.  509  :  Quod  duUtas  ne  feceris,  especially  in  cases  of  life :  1 
Hale,  P.  C.  300. 

3  3  Hale,  P.  C.  390.  '  5  Rep.  61.  «  Mackeld,  Civ.  Law,  307. 
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in  the  first  instance,  have  been  well  founded,  as  payment  or  a 
release ;  3.  By  showing  such  facts  as  might  induce  the  praetor, 
on  equitable  grounds,  to  declare  certain  defences  admissible,  the 
effect  of  which,  if  established,  would  be  not,  indeed,  to  destroy 
the  action  ipso  jure,  but  to  render  it  ineffectual  by  means  of  the 
"  exception"  thus  specially  prescribed  by  the  praator  for  the  con- 
sideration of  the  judge,  to  whose  final  decision  the  action  might 

be  *referred.    Exceptio  is,  therefore,  defined  to  be,  quasi  r„„„^T 
,     ■  ....  .      A      ,  [*29o] 

quseaam  exciusio  quae  oppom  actiont  cujusqtce  rei  solet,  ad 

elidendum  id,  quod  in  intentionem  consentionemve  deductum  est^  and, 

according  to  Paulus,  Excepiiio  est  conditio  quse  modo  eximit  reum 

damnations,  modo  ininuit  condemnationem? 

In  the  class  of  exceptions  just  adverted  to  was  included  the 

exceptio  rei  judicatse,  from  which  the  plea  of  judgment  recovered 

in  our  own  law  may  be  presumed  to  have  derived  its  origin.' 

The  res  judicata  was,  in  fact,  a  result  of  the  definitive  sentence, 

or  decree  of  the  judge,  and  was  binding  upon,  and  in  general 

unimpeachable  by,  the  litigating  parties  ;*'  and  this  was  expressed 

by  the  well-known   maxim,  res  judicata  pro  veritate   accipitur,^ 

which  must,  however,  be  understood  to  have  applied  only  when 

the  same  question  which  had  been  once  judicially  decided  was 

again  raised  between  the  same  parties,  the  rule  being  exceptionew, 

rei  judicatse  ohstare  quoties  eadem  quaestio  inter  easdem  personas  re- 

vocatur.^    The  mode  in  which  this  particular  exception  was,  in 

practice,  made  available  under  the  Eoman  law  may  thus  be 

illustrated.     A.  having  purchased  a  chattel  from  B.,  who  had, 

in  fact,  no  title  to  it,  on  being  sued  by  the  rightful  owner,  obtains 

a  judicial  decision  in  his  favour.     A.,  however,  subsequently 

loses  the  chattel,  which  comes  into  the  hands  of  the  true  owner, 

against  whom  he,  therefore,  brings  his  action;  and  to  a  plea 

denying  A.'s  title  may  be  successfully  replied  the  res  judicata,  or 

prior  judgment,  between  *the  same  parties.''     The  excep-   n^QQ^-, 

tiones,  then,  which  were  unknown  to  the  old  Eoman  law,  -^ 

were  originally  introduced  in  order  to  mitigate  its  rigour  by 

letting  in  defences  which  were  not  admissible  or  valid  stricti 

juris;  by  long  usage,  however,  these  exceptions  became  estab- 

'  Brisson.  (^ed  euro,  ffeinec.)  ad  verd.    Bes.  ■  2  D.  44.  1.  22.  pr. 
»  See  1  CI.  &  Fin.  435 ;  Phillimore,  Rom.  L.  43. 

■>  Brisson.  ad  verb.    Bes.  Pothier,  ad  D,  43.  1.  pr.  ^  d.  50.  17.  207. 

"  D.  44.  2.  8.     Pothier,  ad  D.  44.  1.  1.  pr.  '  D.  44.  3.  24. 
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lished  in  such  a  manner  as  to  be  recognised  by  tbe  jus  civile, 
and,  ceasing  to  depend  merely  upon  the  will  of  the  prastor,  be- 
came in  some  measure  compulsory  upon  him ;  there  is,  therefore, 
a  wide  distinction  between  the  meaning  of  the  word  " exceptio" 
as  used  in  the  praetorian  and  in  the  civil  law ;  and  by  modera 
writers  an  "exception"  is  often  employed  as  synonymous  with 
"  defence,"  and  is  made  to  include  any  matter  which  can  be  set 
up  by  the  defendant  in  opposition  to  the  plaintiff's  claim.^ 

In  our  own  law,  the  plea  of  judgment  recovered  at  once  sug- 
gests itself  as  analogous  to  the  "  exceptio  rei  judicatee"  above- 
mentioned,  and  as  directly  founded  on  the  general  rule  that  "  a 
man  shall  not  be  twice  vexed  for  the  same  cause."  "If,"  as 
remarked  by  Lord  Kenyon,  C.  J.,  "an  action  be  brought,  and 
the  merits  of  the  question  be  discussed  between  the  parties,  and 
r*0Q7i  ^  &^^^  judgment^  obtained  by  either,  the  parties  are  con- 
*cluded,  and  cannot  canvass  the  same  question  again  in 
another  action,  although,  perhaps,  some  objection  or  argument 
might  have  been  urged  upon  the  first  trial,  which  would  have 
led  to  a  different  judgment."  In  such  a  case,  the  matter  in  dis- 
pute having  passed  in  rem  judicatum.  the  former  decision  is  con- 
clusive between  the  parties,  if  either  attempts,  by  commencing 
another  action,  to  re-open  the  question.^ 

"  After  a  recovery  by  process  of  law,"  says  the  same  learned 
judge,  "there  must  be  an  end  of  litigation;  if  it  were  otherwise 
there  would  be  no  security  for  any  person,"^  and  great  oppression 

'  Maokeld.,  Civ.  Law,  309,  note.  See  further  as  to  tlie  Bxceptiones,  Philli- 
more,  Rom.  L.  47,  53,  et  seg. 

^  A  judgment  or  sentence  "  is  a  judicial  determination  of  a  cause  agitated  be- 
tween real  parties ;  upon  which  a  real  interest  has  been  settled.  In  order  to 
make  a  sentence,  there  must  be  a  real  interest,  a  real  argument,  a  real  prosecu- 
tion, a  real  defence,  a  real  decision.  Of  all  these  requisites,  not  one  takes  place 
in  the  case  of  a  fraudulent  and  collusive  suit.  Tliere  is  no  judge  ;  but  a  person 
invested  with  the  ensigns  of  a  judicial  office  is  misemployed  in  listening  to  a 
fictitious  cause  proposed  to  him  ;  there  is  no  party  litigating,  there  is  no  party 
defendant^  no  real  interest  brought  into  question."  Per  Wedderbum,  S.-G., 
arg.  in  the  Duchess  of  Kingston's  case,  30  Howell,  St.  Tr.,  478,  479 ;  adopted 
per  Lord  Brougham,  Earl  of  Bandon  v.  Becher,  3  Cla.  &  F.  510.  See  Doe  d. 
Duntze  v.  Duntze,  6  C.  B.  100  :  60  E.  C.  L.  R. 

3  Per  Lord  Kenyon,  0.  J.,  Greathead  v.  Bromley,  7  T.  R.  456 ;  Lord  Bagot 
V.  Williams,  3  B.  &  C.  335 ;  10  E.  C.  L.  R. ;  Place  v.  Potts,  8  Exch.  705  ;  S.  C, 
(affirmed  in  error,)  10  Exch.  370,  5  H.  L.  Cas.  383 ;  Tommey  v.  White,  1  H. 
L.  Cas.  160;  S.  C,  3  Id.  49;  4  Id.  313;  Overton  v.  Harvey,  9  C.  B.  324,  337; 
67  E.  C.  L.  R.  47  T.  R.  269  ;  Co.  Litt.  303,  b. 
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miglit  be  done  under  colour  and  pretence  of  law.^  To  unravel 
the  grounds  and  motives  wliich  may  have  led  to  the  determina- 
tion of  a  question  once  settled  by  the  jurisdiction  to  which  the 
law  has  referred  it,  would  be  extremely  dangerous  ;  it  is  better 
for  the  general  administration  of  justice  that  an  inconvenience 
should  sometimes  fall  upon  an  individual,  than  that  the  whole 
system  of  law  should  be  overturned  and  endless  uncertainty  be 
introduced.' 

The  general  rule,  then,  both  at  law  and  in  equity,  is  to  refuse  a 
second  trial  where  the  propriety  of  the  verdict  in  the  former  is  not 
impeached  as  against  law  or  evidence,  though  there  be  material 
evidence  for  the  party  against  whom  the  verdict  has  passed  which 
was  not  adduced,  unless  it  be  shown  to  have  been  discovered 
*after  the  trial,  or  unless  the  verdict  has  been  obtained  by  [-^.nqn-, 
fraud  or  surprise.^  If  mistake  in  practice  or  inadvertence 
furnished  reasons  for  a  new  trial,  it  would  encourage  litigation 
and  reward  ignorance  and  carelessness  at  the  expense  of  the  other 
'party  j*"  and,  therefore,  our  law  in  such  cases  wisely  acts  upon  the 
maxim,  interest  reipuhlicm  ut  sit  finis  litium,^ — it  is  for  the  public 
good  that  there  be  an  end  to  litigation ;  and  if  there  be  any  one 
principle  of  law  settled  beyond  all  question,  it  is  this,  that  when- 
soever a  cause  of  action,  in  the  language  of  the  law,  transit  in  rem 
judicatam,  and  the  judgment  thereupon  remains  in  full  force  and  un- 
reversed, the  original  cause  of  action  is  merged,  and  gone  forever.' 

In  Harriot  v.  Hampton,^  which  is  strikingly  illustrative  of  the* 
preceding  remarks,  the  facts  were  as  follow :.  A.  sued  B.  for  the 
price  of  goods  sold,  for  which  B.  had  before  paid,  and  obtained  a 

'  6  Rep.  9.   ^ 

2  Judgm.  Reg.  v.  Justices  of  West  Riding,  1  Q.  B.  631:  41  E.  C.  L.  R.  ;  Schu- 
mann, V.  Weathierliead,  1  East,  541;  Viu.  Abr.,  "Judgment,"  (M.  a). 

2  See  1  Ves.  jun.  134 ;  as  to  granting  a  new  trial  wliere  tlie  proceeding  is 
quasi-criminal,  see  Reg.  t.  Russell,  3  E.  &  B.  943 :  77  E.  C.  L.  R. 

■*  See  per  Spencer,  J.,  1  Johnson  (U.  S.)  R.  555. 

5  6  Rep.  9  ;  per  Willis,  J.,  Great  Northern  R.  C.  v.  Mossop,  17  C.  B.  140  :  s4 
E.  C.  L.  R. 

6 11  Peters  (U.  S.)  E.  100,  101.  See,  also,  18  Johnson  (U.  S.)  R.  463,  and 
generally  as  to  the  doctrine  of  merger  by  judgment,  Broom's  Com.  369,  et  seq. 

■^  7  T.  R.  369.  In  accordance  with  the  principle  on  which  the  decision  in 
MaiTiot  V.  Hampton  proceeded,  "a  man  against  whom  damages  have  been  re- 
covered in  an  action  of  trespass,  cannot  recover  back  the  amount  in  an  action 
for  money  had  and  received  on  proof  that  no  trespass  was  in  fact  committed  ;" 
per  Maule,  J.,  FoUett  v.  Hoppe,  5  C.  B.  838  :  57  E.  C.  L.  R.  See  Smith  v.  Mon- 
teith,  13  M.  &  W.  437. 

15 
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receipt.  Not  being  able  t6  find  tbe  receipt,  and  having  no  other 
proof  of  tbe  payment,  B.  was  obliged  to  submit  to  pay  tbe  money 
again ;  but  having  afterwards  found  the  missing  document,^  he 
r-'9QQ"i  tliereupon  brought  an  action  against  A.  for  money  had 
-'  *and  received,  to  recover  back  the  amount  of  the  sum  the 
payment  of  which  had  been  thus  wrongfully  enforced.  But  Lord 
Kenyon  was  of  opinion  at  the  trial,  that  after  the  money  had  been 
paid  under  legal  process,  it  could  not  be  recovered  back  again; 
and  this  opinion  was  fully  confirmed  by  the  Court  in  banc.^  The 
same  principle  has  likewise  been  held  to  apply  where  the  pay- 
ment was  made  w'ithout  knowledge,  or  reasonable  means  of 
knowledge,  of  the  facts  on  which  the  original  demand  proceeded;' 
and  it  may  be  laid  down  as  a  general  rule,  that  where  money  has 
been  paid  by  one  party  to  the  other  after  hondfide  legal  proceed- 
ings have  been  actually  commenced,  which  money  is  afterwards 
discovered  not  to  have  been  really  due,  the  party  who  has  paid 
will  nevertheless  be  precluded  from  recovering  it  as  money  had 
and  received  to  his  use.^  In  accordance  also  with  the  same  prin-  • 
ciple,  it  has  been  held  that  assumpsit  will  not  lie  by  the  party 
against  whom  a  fi.fa.  has  issued  on  a  subsisting  judgment  to  re- 
cover the  sum  levied  under  it,  on  the  ground  that  such  judgment 
was  signed  on  a  warrant  of  attorney,  which  was  obtained  by  fraud 
or  duress.'  The  principle  above  stated  does  not,  however,  apply 
where  the  original  transaction  was  res  inter  alios  acta.^ 
r*^nni  *Having  thus  premised  that  a  Court  of  law  will  not, 
except  under  peculiar  circumstances,  re-open  a  question 
which  has  once  been  judicially  decided  between  the  parties,'  we 

'  See  D.  44.  2.  27.  ^  Mamot  t.  Hampton,  supra. 

3  Hamlet  v.  Richardson,  9  Bing.  644,  645 :  23  E.  C.  L.  R. 

*  Marriot  v.  Hampton,  7  Ti  R.  269  ;  with  which  compare  Cannan  v.  Reynolds, 

5  E.  &  B.  301 :  85  E.  C.  L.  R.;  per  Patteson,  J.,  Duke  de  Cadayalv.  Collins, 
4  A.  &  E.  866  :  31  E.  C.  L.  R. ;  Judgm.  Wilson  v.  Ray,  10  A.  &  E.  88 :  37  E.  C, 
L.  R.;  Brown  v.  McKinally,  1  Esp.  279  ;  per  Holroyd,  J.,  Milnes  v.  Duncan, 

6  B.  &  C.  679  :  18  E.  C.  L.  R.;  Moses  v.  Maofarlane,  2  Burr.  1009,  must  he  con 
sidered  as  overruled  :  see  per  Eyre,  C.  J.,  Phillips  v.  Hunter,  2  H.  Bla.  414 
per  Heath,  J.,  Brisbane  v.  Dacres,  5  Taunt.  160  :  1  E.  C.  L.  R.;  Cobdenv.  Ken- 
drick,  4  T.  R.  432,  if  it  can  he  supported  at  all,  can  only  he  so  on  the  ground  of 
fraud  in  the  defendant :  see  Judgm.  9  Bmg.  647 :  23  E.  C.  L.  R.;  2  Smith,  L.  C, 
4th  ed.,  330,  331. 

'■  De  Medina  v.  Grove,  10  Q.  B.  152,  168 :  59  E.  0.  L.  R. 
6  Per  Maule,  J.,  Pollett  v.  Ploppe,  5  C.  B.  243  ;  57  E.  C.  L.  R. :  post,  Chap.  X. 
"■  It  must  be  taken  as  a  positive  rule,  that  when  parties  consent  to  withdraw 
a  jtiror  no  future  action  can  be  brought  for  the  same  cause  :  per  Pollock,  C.  B., 
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may  remark  that  the  maxim  of  the  civil  law  already  cited — res 
judicata  pro  veritate  accipifur — is  generally  recognized  and  applied 
by  our  own.^  "The  authorities,"  as  observed  by  Lord  Tenterden, 
C.  J.,^  "  are  clear,  that  a  party  cannot  be  received  to  aver  as  error 
in  fact  a  matter  contrary  to  the  record,"  and  "  a  record  imports 
such  absolute  verity  that  no  person  against  whom  it  is  admissible 
shall  be  allowed  to  aver  against  it,''  and  this  principle  is  invari- 
ably acted  upon  by  our  Courts.^  It  is  necessary,  however  in 
order  to  comprehend  the  full  bearing  and  importance  of  the 
above  rule,  that  we  should  consider  more  particularly  in  what 
manner,  and  between  what  parties,  a  judgment  recovered  may  be 
rendered  operative  as  a  bar  to  legal  proceedings ;  and  upon  this 
subject  the  Duchess  of  Kingston's  case'  is  usually  cited  as  the 
leading  authority.  "  From  the  variety  of  cases,"  there  says  Lord 
Chief  Justice  De  Grey,  "relative  to  judgments  being  given  in 
evidence  in  civil  suits,  these  two  deductions  seem  to  follow  as 
generally  true  :  First,  that  the  judgment  of  a  Court  of  concurrent 
jurisdiction  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive  between  the  same  parties,  upon  *the  r^.q/^-|-, 
same  matter  directly  in  question  in  another  Court.     Sec-  -■ 

ondly,  that  the  judgment  of  a  Court  of  exclusive  jurisdiction 
directly  upon  the  point  is,  in  like  manner,  conclusive  upon  the 
same  matter,  between  the  same  parties,^  coming  incidentally  in 
question  in  another  Court  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in  question,  though  within 
their  jurisdiction,  nor  of  any  matter  incidentally  cognizable,  nor 
of  any  matter  to  be  inferred  by  argument  from  the  judgment." 

In  connection  with  the  above  passage,  and  with  the  subject 
now  under  consideration,  we  may  observe,  1st,  that  although  a 
judgment  recovered,  if  for  the  same  cause  of  action,  and  between 
parties  substantially  the  same,  will  be  admissible  in  evidence,  yet, 
in  order  to  render  it  conclusive  as  an  estoppel,  it  must,  if  the  oppor- 
tunity presents  itself,  be  so  pleaded.' 

Gibbs  V.  Ralph,  14  M.  &  W.  805 ;  per  Lord  Abinger,  C.  B.,  Harries  v.  Thomas, 
2  M.  &  W.  37,  38. 

■  See  per  Knight  Bruce,  V.-C,  1  Y.  &  Coll.  588,  589. 

2  Judgm.  R.  v.  Carlile,  3  B.  &  Ad.  367 :  32  E.  C.  L.  R. 

3  lb.;  1  Inst.  360. 

*  Reed  v.  Jackson,  1  East,  S55.  »  30  Howell,  St.  Tr.  538. 

«  Judgm.  King  v.  Norman,  4  C.  .B.  898  :  56  E.  C.  L.  R. 

'  Doe  T.  Huddart,  3  Cr.,  M.  &  R.  816 ;  per  Parke,  B.,  Doe  d.  Strode  v.  Sea- 


228         broom's  legal  maxims. 

In  Todd  V.  Stewart,'  the  effect  of  a  plea  of  judgment  recovered 
for  a  less  sum  than  that  sued  for  in  the  action  then  before  the 
Court  was  much  considered.  That  was  an  action  of  debt  on 
simple  contract  for  400  Z. ;  the  defendants  pleaded  as  to  43  Z.  6s.  9d 
payment,  and  as  to  the  residue  that  plaintifi's  impleaded  defend- 
P^„  ants  for  the  same  *in  an  action  on  promises,  and  recov- 
ered 314:1.  8s.,  as  well  for  their  damages  in  the  said  action 
as  for  their  costs.  The  replication  alleged  that  the  residue  of  the 
said  causes  of  action,  in  the  declaration  mentioned,  were  not  the 
causes  of  action  in  respect  of  which  the  judgment  was  recovered ; 
and  on  the  issue  thus  raised  the  jury  found  for  the  defendants. 
It  was  held  by  the  Court  of  Exchequer  Chamber  that  the  above 
plea  was  good  after  verdict,  and  that  it  amounted  to  an  ordinary 
plea  of  judgment  recovered. 

2ndly.  We  may  remark,  that  a  judgment  recovered  will  be 
admissible  as  evidence,  not  only  between  the  same  parties,  if  suing 
in  the  same  right,^  but  likewise  between  their  privies,  whether  in 
blood,  law  or  estate  f  and  that  a  judgment  will,  moreover  be  evi- 
dence between  those  who,  although  not  nominally,  are  really  and 
substantially  the  same  parties.^ 

In  the  well-known  case  of  King  v.  Hoare,'  it  was  held  that  a 
judgment  without  satisfaction  recovered  against  one  of  two  joint 
debtors  may  be  pleaded  in  bar  of  an  action  against  the  other  con- 
tracting party,  and  the  Court  observed,  that,  "  If  there  be  a  breach 
of  contract  or  wrong  done,  or  any  other  caixse  of  action,  by  one 
against  another,  and  judgment  be  recovered  in  a  Court  of  record, 

ton,  Id.  731 ;  Doe  v.  Wright,  10  A.  &  E.  763 :  37  B.  C.  L.  K.;  2  Smith,  L.  C, 
4th  ed.,  623,  where  the  law  respectmg  estoppel  by  record  is  elal)orate]y  set  forth, 
The  proper  requisites  to  a  plea  of  judgment  recovered  are  thus  specified  by  Vin- 
nius,  lib.  4,  title  13,  s.  5  : — Smc  autem  exeeptio  (jei  jndicaim)  non  alUergenti  oistat 
quam  si  eadem  qumsUo  inter  easdem  personas  rewcetur  ;  itaque  ita  demum  nocet  si 
omnia  sint  eadem,  idem  corpus,  eadem  guantitas,  idem  jus,  eadem  causa  petendi, 
eademque  conditio personarum  ;  cited,  Arg.  Ricardo  v.  Garcias,  13  CI.  &  Fin.  368. 

'  9  Q.  B.  759,  767 :  58  B.  0.  L.  R. 

2  Outram  v.  Morewood,  3  East.  346,  365 ;  Com.  Dig.  Estoppel  (C.)  ;  5  Rep. 
32,  b. 

^  Trevivan  v.  Lawrence,  Salk.  276.  As  to  this  subject  the  reader  is  referred 
to  2  Smith,  L.  C,  4th  ed.,  619,  et  seq. 

*  Kinnersley  v.  Cope,  3  Dougl.  517,  commented  on,  3  East,  366,  and  recog- 
nised Simpson  v.  Pickering,  1  Cr.,  M.  &  R.  539 :  Strutt  v.  Bovingdon,  5  Bsp. 
56  ;  Hancock  v.  Welsh,  1  Stark.  N.  P.  C.  347 :  3  E.  0.  L.  R. 

5 18  M.  &  W.  494 ;  Bucklaud  v.  Johnson,  15  C.  B.  145  :  80  E.  C.  L.  R.  See 
Holmes  v.  Newlands,  5  Q.  B.  634 :  48  E.  C.  L.  R.;  Florence  v.  Jenings,  3  C. 
B.,  N.  S.  454:  89  E.  C.  L.  R. 
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the  judgment  is  a  bar  to  the  original  cause  of  action,  because  it  is 
thereby  reduced  to  a  certainty,  and  the  *object  of  the  suit   r^qrvo-i 
attained  so  far  as  it  can  be  at  that  stage,  and  it  would  be 
useless  and  vexatious  to  subject  the  defendant  to  another  suit  for 
the  purpose  of  obtaining  the  same  result.    Hence  the  legal  maxim 
transit  in  rem  judicatam — the  cause  of  action  is  changed  into 
matter  of  record,  which  is  of  a  higher  nature,  and  the  inferior 
remedy  is  merged  in  the  higher.     This  appears  to  be  equally 
true  where  there  is  but  one  cause  of  action,  whether  it  be  against 
a  single  person  or  many.     The  judgment  of  a  Court  of  record 
changes  the  nature  of  that  cause  of  action,  and  prevents  its  being 
the  subject  of  another  suit,  and  the  cause  of  action  being  single, 
cannot  afterwards  be  divided  into  two."    The  rule  here  laid  down 
does  not,  however,  apply  in  the  case  of  a  joint  and  several  con- 
tract, for  there  the  instruinent  sued  on  comprises  the  joint  con- 
tract of  all  and  the  several  contracts  of  each  of  the  contracting 
parties,  and  gives  different  and  distinct  remedies  to  the  person 
with  whom  the  contract  has  been  entered  into.^ 

A  judgment  recovered  with  satisfaction  against  one  of  two  or 
more  joint  and  several  debtors,  will  be  a  bar  to  an  action  against 
another  of  them  f  but  otherwise,  it  would  seem,  if  the  judgment 
be  not  satisfied.' 

Srdly.  We  may  observe  that  a  judgment  recovered  will  be 
evidence  whenever  the  cause  of  action  is  the  same,^  *al-  r.x.q(^ .-, 
though  the  form  of  the  second  action  ba  different  from  '-  -" 
that  of  the  first ;'  and  the  record,  when  produced,  must  be  such 
as  to  show  on  its  face  that  the  cause  of  action  in  the  second  case 
may  be  the  same  as  that  for  which  the  judgment  was  recovered 

'  Judgm.  13  M.  &  W.  504,  505,  507,  citing  Ward  v.  Johnson,  15  Tyng.  (U. 
S.)  E.  148 ;  per  Jervis,  C.  J.,  Buckland  v.  Jolmson,  15  C.  B.  164 :  80  E.  C.  L. 
E.;  perBayley,  B.,  Lechmere  v.  Fletcher,  1  C.  &  M.  633  ;  Higgen's  case,  6  Rep. 
44  b.  46  a.  cited  per  Jervis,  C.  J.,  Price  v.  Moulton,  10  0.  B.  570  :  70  E.  C.  L. 
E.     See  Henry  v.  Goldney,  15  M.  &  W.  494  ;  Haigh  v.  Paris,  16  M.  &  W.  144. 

2  Per  Parlie,  B.,  Morgan  v.  Price,  4  Exch.  619. 

'  King  V.  Hoare,  13  M.  &  W.  494,  and  cases  there  cited  ;  per  Popham,  C.  J., 
Broom  v.  Wooten,  Yelv.  67 ;  S.  C,  Cro.  Jac.  73,  as  explained  13  M.  &  "W.  505. 

*  Per  Cur.  Williams  v.  Thacker,  1  B.  &  B.  514 :  5  E.  0.  L.  E. ;  cited  arg. 
Hopkins  v.  Freeman,  IB  M.  &  W.  373  ;  Guest  v.  Warren,  9  Exch.  379  ;  per 
Beardsley,  C.  J.,  Dunckle  v.  Wiles,  5  Dcnio  (U.  S.)  E.  303  ;  Fetter  v.  Bealc, 
1  Lord  Raym.  339,  693  ;  cited  Sayer  on  Damages,  89. 

5  See  per  BuUer,  J.,  Foster  v.  AUanson,  3  T.  E.  483.  Bona  fides  non  paiiiur 
ut  bis  idem  exigatur;  D.  50.  17.  57. 
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in  the  former  action.^  A  recovery  in  trover  will  vest  the  prop- 
erty in  the  chattel  sued  for  in  the  defendant,  and  will  be  a  bar  to 
an  action  of  trespass  for  the  same  thing ;^  and  "If  two  jointly 
convert  goods,  and  one  of  them  receive  the  proceeds,  you  cannot, 
after  a  recovery  against  one  in  trover,  have  an  action  against  the 
other  for  the  same  conversion,  or  an  action  for  money  had  and 
received  to  recover  the  value  of  the  goods,  for  which  a  judgment 
has  already  passed  in  the  former  action."^ 

If,  however,  it  be  doubtful  whether  the  second  action  is  brought 
pro  eddem  causa,  it  is  a  proper  test  to  consider  whether  the  same 
evidence  would  sustain  both  actions,*  and  what  was  the  particular 
point  or  matter  determined  in  the  former  action ;  for  a  judgment 
in  each  species  of  action  is  final  only  for  its  own  purpose  and 
object,  and  quoad  the  subject-matter  adjudicated  upon',  and  no 
further ;  for  instance,"  a  judgment  fcrr  the  plaintiff  in  trespass 
^  afiBrms  a  right  of  possession  to  be,  as  between  *the  plain- 

^  -'  tiff  and  defendant,  in  the  plaintifi'  at  the  time  of  the 
trespass  committed,  but,  in  a  subsequent  ejectment  between  the 
same  parties,  would'  not  be  conclusive  with  respect  to  the  general 
right  of  property  in  the  locus  in  quo?  Where,  in  an  action  for 
the  stipulated  price  of  a  specific  chattel,  the  defendant  pleaded 
payment  into  court  of  a  sum,  which  the  plaintiffs,  took  out  in 
satisfaction  of  the  cause  of  action ;  it  was  held,  that  the  defendant 
in  that  action  was  not  thereby  estopped  from  suing  the  plaintiff's 
for  negligence  in  the  construction  of  the  chattel.^ 

Not  merely  is  it  true,  moreover,  that  the  facts  actually  decided 
by  an  issue  in  any  suit  cannot  be  again  litigated  between  the 
same  parties,  and  are  evidence  between  them,  and  that  conclusive 

'  Per  Crompton,  J.,  Wadsworth  v.  Bentley,  33  L.  J.  (Q.  B.)  8  ;  Eicardo  v. 
Garcias,  12  01.  &  P.  368,  387. 

2  Per  Lord  Hardwicke,  C.  J.,  Smith  v.  Gibson,  Oas.  tempt.  Hardw.  319; 
Buckland  v.  Johnson,  15  C.  B.  145  :  80  E.  C.  L.  E. ;  Moor  v.  Watts,  1  .Lord 
Eaym.  614. 

8  Per  Jervis,  C.  J.,  15  C.  B.  161 :  80  E.  C.  L.  R.:  citing  Cooper  t.  Shepherd, 
3  0.  B.  266 :  54  E.  C.  L.  R. ;  Adams  v.  Broughton,  Andr.  18  ;  Jenk.  Cent.,  4tli 
cent.  cas.  88. 

1  See  Hadley  v.  Green,  2  Tyrw.  390  ;  "Wiat  v.  Essington,  2  Lord  Eaym.  1410 ; 
Clegg  V.  Dearden,  12  Q.  B.  576  :  64  E.  C.  L.  R. ;  with  which  compare  Smith  v. 
Kenrick,  7  C,  B.  515  :  62  E.  C.  L.  R. 

6  See  Judgm.  3  East,  357. 

«  Eigge  V.  Burbidge,  15  M.  &  W.  598  ;  recognising  Mondel  v.  Steele,  8  M.  & 
W.  858.  See  further,  as  to  the  above  subject,  to  which  merely  brief  reference 
can  be  made  supra,  2  Tayl.  Evid.,  3d  ed.,  1308,  et  seq. 
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for  the  purpose  of  terminating  litigation ;  bat  so,  likewise,  are  the 
material  facts  alleged  by  one  party,  which  are  directly  admitted 
by  the  opposite  party,  or  indirectly  admitted  by  taking  a  traverse 
on  some  other  facts,  provided  that  the  traverse  thus  taken  be 
found  against  the  party  making  it.'  "  The  statements,"  however, 
"  of  a  party  in  a  declaration  or  plea,  though  for  the  purposes  of 
the  cause  he  is  bound  by  those  that  are  material,  and  the  evidence 
must  be  confined  to  them  upon  an  issue,  ought  laot,  it  should  seem, 
to  be  treated  as  confessions  of  the  truth  of  the  facts  stated."^ 

With  respect  to  the  action  of  ejectment,  we  may  remark,  that 
by  the  judgment  therein  the  plaintiff  *obtains  possession   p^onAi 
of  the  lands  recovered  by  the  verdict,  but  does  not  ao- 
quire  any  title  thereto,  except  such  as  he  previously  had ;  if 
therefore,  he  had  previously  a  freehold  interest  in  them,  he  is  in 
as  a  freeholder ;  if  he  had  a  chattel  interest'  he  is  in  as  a  termor ; 
and  if  he  had  no  title  at  all,  he  is  in  as  a  trespasser,  and  will  be 
liable  to  account  for  the  profits  to  the  legal  owner.^     Moreover, 
although  a  judgment  in  ejectment  is  admissible  in  evidence  in 
another  ejectment  between  the  same  parties,*  yet  it  is  not  conclu- 
sive evidence,  because  a  party  may  have  a  title  to  possession  of 
land  at  one  time,  and  not  at  another ;  nor  can  a  judgment  be 
pleaded  in  ejectment  by  way  of  estoppel,  for  the  issue  is  made  up 
in  this  action  without  pleadings  ;  and  hence  there  is  a  remarkable 
difterence  between  ejectment  and  other  actions  with  regard  to 
the  application  of  the  maxim  under  consideration.     The  Courts 
of  Common  Law  have,  however,  sometimes  interfered  to  stay  pro- 
ceedings in  ejectment,  either  in  order  to  compel  payment  of  the 
costs  in  a  former  action,^  or  where  such  proceedings  were  mani- 
festly vexatious  and  oppressive.^ 

'  Boileau  v.  Eutlin,  2  Exch.  665,  681 ;  recognised,  per  Parke,  B.,  Buckmaster 
V.  Meiklejohn,  8  Exch.  637.  See  Carter  t.  James,  13  M.  &  "W.  137,  and  the 
remark  upon  that  case,  per  Pollock,  C.  B.,  Hutt  v.  Morrell,  3  Exch.  241. 

2  Judgm.  Boileau  v.  RutJin,  supra. 

'  Per  Lord  Mansfield,  C.  J.,  Taylor  d.  Atkyns  v.  Hord,  1  Burr.  114.  The 
effect  of  a  judgment  in  ejectment  is,  under  the  0.  L.  P.  Act,  1852,  s.  207,  "the 
same  as  that  of  a  judgment  in  the  action  of  ejectment  heretofore  used. " 

■>  Doe  d.  Strode  v.  Seaton.  2  Cr.,  M.  &  R.  728. 

5  Doe  d.  Brayne  v.  Bather,  12  Q.  B.  941 :  64  E.  C.  L.  E. ;  Hoare  v.  Dickson, 
7  C.  B.  164 :  62  E.  C.  L.  R.;  Stead  v.  Williams,  5  C.  B.  528  :  57  E.  C.  L.  R. ; 
StUwell  V.  Clarke,  3  Exch.  264 ;  Danvers  v.  Morgan,  17  C.  B.  530  :  84  E.  C. 
L.  R. 

«-Bee  Doe  d.  Pultney  v.  Freeman,  cited  2  Sellon,  Pract.  144 :  Doe  d.  Henry 
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Upon  tlie  wliole,  it  seems  that  we  may  fitly  sum  up  these  re- 
marks upon  the  conclusiveness  of  a  judgment  of  a  Court  of  com- 
petent authority,  quoad  the  subject-matter  in  respect  whereof  such 
judgment  is  relied  upon  as  a  bar  to  future  litigation,  in  the  words 
i-^„„^  of  the  Vice-Chancellor  *Knight  Bruce,  who,  in  a  case 
below  cited,  thus  expresses  himself :  "  It  is,  I  think,  to  be 
collected,  that  the  rule  against  re-agitating  matter  adjudicated  is 
subject  generally  to  this  restriction — that  however  essential  the 
establishment  of  particular  facts  may  be  to  the  soundness  of  a 
judicial  decision,  however  it  may  proceed  on  them  as  established, 
and  however  binding  and  conclusive  the  decision  may,  as  to  its 
immediate  and  direct  object,  be,  those  facts  are  not  all  necessarily 
established  conclusively  between  the  parties,  and  that  either  may 
again  litigate  them  for  any  other  purpose  as  to  which  they  may 
come  in  question,  provided  the  immediate  subject  of  the  decision 
be  not  attempted  to  be  withdrawn  from  its  operation,  so  as  to 
defeat  its  direct  object.  This  limitation  to  the  rule  appears  to 
me,  generally  speaking,  to  be  consistent  with  reason  and  conveni- 
ence, and  not  opposed  to  authority."^ 

4thly.  But  although  the  judgment  of  a  Court  of  competent 
jurisdiction  upon  the  same  matter  will,  in  general,  be  conclusive 
between  the  same  parties,  such  a  judgment  may,  nevertheless,  be 
set  aside  on  the  ground  of  mistake,^  or  may  be  impeached  on  the 
ground  of  fraud ;  for  "fraud,"  in  the  language  of  De  Grey,  C.  J.,^ 
"is  an  extrinsic  collateral  act,  which  vitiates  the  most  solemn 
proceedings  of  Courts  of  Justice.  Lord  Coke  says*  it  avoids  all 
judicial  acts,  ecclesiastical  or  temporal."     And  in  a  modern  case' 

V.  Gustard,  5  Scott,  N.  R.,  818  ;  Tlirustout  d.  Park  v.  Troublesome,  Andr.  297, 
recognised  Haigh  v.  Paris,  16  M.  &  W.  144. 

1  Per  Knight  Bruce,  V.-C,  Barrs  v.  Jackson,  1  Yo.  &  Coll.  597-8;  where, 
however,  the  rule  was  wrongly  applied;  see  S.  C,  1  Pliill.  582. 

2  Caunan  v.  Reynolds,  5  E.  &  B.  301  :  85  E.  C.  L.  R. 

=  Duchess  of  Kingston's  case,  ante,  p.  300.  Se  Bx  parte  White,  4  H.  L.  Cas. 
313. 

■■  Fermor's  case,  3  Rep.  78,  a. 

"  Earl  of  Bandon  v.  Becher,  3  CI.  &  Fin.  510  ;  Meddowcroft  v.  Huguenin,  4 
Moore,  P.  C.  C.  386  ;  Perry  v.  Meddowcroft,  10  Beav.  122  ;  per  Lord  Eldon, 
C,  Gore  v.  Stackpoole,  1  Dow.  18 ;  Patrick  v.  Shedden,  2  E.  &  B.  14 :  75  E. 
C.  L.  R. :  Philipson  v.  Earl  of  Egvemont,  6  Q.  B.  587,  604 :  51  E.  C.  L.  B. ;  per 
Tindal,  C.  J.,  Fowler  v.  Rickerby,  3  M.  &  Gr.  777 ;  Dodgson  v.  Scott,  2  Exch. 
457 ;  Bank  of  Australasia  v.  Mas,  16  Q.  B.  717  :  71  E.  C.  L.  R.  ;  Sliattock  r. 
Garden,  6  Exch.  735  ;  Re  Place,  8  Exch.  704.     In  Allen  v.  McPherson,  1  H.  L. 
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before  the  House  of  Lords,  it  was  *observed,  that  the  r«onQ-| 
validity  of  a  decree  of  a  Court  of  competent  jurisdiction 
upon  parties  legally  before  it  may  be  questioned,  on  the  ground 
that  "it  was  pronounced  through  fraud,  contrivance,  or  covin  of 
any  description,  or  not  in  a  real  suit,  or,  if  pronounced  in  a  real 
and  substantial  suit,  between  parties  who  were  really  not  in  con- 
test with  each  other." 

In  connection  with  the  finality  of  judgments,  we  may  add  that 
the  practice  is  "  inveterate  and  of  every-day  occurrence  at  cham- 
bers of  setting  aside  judgments,  whether  regular  or  irregular, 
whether  after  execution  executed  or  before,  on  terms."^ 

We  have,  in  the  preceding  remarks,  endeavoured  to  point  out 
the  most  direct  application  in  civil  proceedings  of  the  rule  that  a 
man  shall  not  be  bis  vexatus,  which  rule  is  in  fact  included  in  the 
general  maxim — interest  rei  puhlicse  ut  sit  finis  litium.  This  latter 
maxim  has,  as  may  readily  be  supposed,  a  wide  application ;  it, 
in  fact,  embraces  the  whole  doctrine  of  estoppels,  which  is  ob- 
viously founded  in  common  sense  and  sound  policy,  since,  if  facts 
once  solemnly  affirmed  to  be  true  were  to  be  again  denied  when- 
ever the  afiirmant  saw  his  opportunity,  there  would  never  be  an 
end  to  litigation  and  confusion.^  To  the  same  maxim  may  like- 
wise be  *referred  the  principle  of  the  limitation  of  actions,  r.^q«Q-i 
which  we  shall  treat  of  hereafter,^  the  statutes  of  set-off,  -' 

which  were  enacted  to  prevent  the  necessity  of  cross  actions,*  and 
the  rule  which  forbids  circuity  in  legal  proceedings— ctVcMiiMs  est 
evitandus  /  in  accordance  with  which  a  Court  of  law  will  endea- 
vour to  prevent  circuity  and  multiplicity  of  suits,  where  the  cir- 

Cas.  191,  it  was  liekl,  that  if  probate  of  a  will  alleged  to  have  been  executed 
under  undue  influence  and  false  representations  be  granted  in  the  Ecclesiastical 
Court,  the  Court  of  Chancery  has  no  jurisdiction  in  the  matter. 

'Per  Coleridge,  J.,  Cannan  v.  Reynolds,  5  E.  &  B.  307:  85  E.  C.  L.  R. 
See  Webster  v.  Emery,  10  Exch.  901 ;  S.  C,  9  Exch.  242. 

2  2  Smith,  L.  C,  4th  ed.,  607. 

'  See  maxim,  mgilantibuB  et  non  dormientibus  jura  suhveniunt :  post,  Chap.  IX. 

*  Judgm.  Hill  V.  Smith,  13  M.  &  W.  631 ;  per  Pollock,  C.  B.  Turner  v. 
Berry,  5  Exch.  860  ;  per  Lord  Campbell,  C.  J.,  Walker  v.  Clements,  15  Q.  B. 
1050:  69  E.  C.  L.  R.  Bee  Rees  v.  Watts,  11  Exch.  410;  S.  C,  9  Id.  696  ; 
Gingell  v.  Purkins,  4  Exch.  720 ;  Luckie  v.  Bushby,  13  C.  B.  864 :  76  E.  C.  L. 
R.  ;  Bell  t.  Carey,  8  C.  B.  887 :  65  E.  C.  L.  R. 

,  5  5  Rep.  31 ;  Co.  Litt.  348,  a.  ;  3  Saund.  R.,  150.  See  Wilders  v.  Stevens,  15 
M.  &  W.,  208  ;  Milner  v.  Field,  5  Exch.  829  ;  3  Smith,  L.  C,  4th  ed,,  30  et  seq. 
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cumstances  of  the  litigant  parties  are  sucli  that,  on  changing  their 
relative  positions  of  plaintiff  and  defendant,  the  recovery  by  each 
would  he  equal  in  amount.' 

The  rule  just  cited,  which  is  intended  to  avoid  "the  scandal 
and  absurdity"^  of  a  circuity  of  action,  is  deserving  of  far  more 
minute  consideration  than  can  here  be  given  to  it.  According 
to  this  rule  a  defendant  is  entitled  to  set  up  a  cross  demand  by 
way  of  defence,  provided  he  can  shew  that  "  the  sum  which  he 
claims  to  be  entitled  to  recover  back  is  of  necessity  the  identical 
sum  which  the  plaintiff  is  suing  for  ;"^  difficulty,  however,  not 
seldom  occurs  in  applying  the  rule.  Thus  in  assumpsit  by  payee 
P^„^  against  maker  of  two  promisory  *notes  for  200Z,  and  140Z. 
the  defendant  pleaded  in  bar  that  after  the  notes  became 
due  it  was  mutually  agreed  by  plaintiffj  defendant,  and  A.,  that 
A.  should  pay  to  plaintiff  25  Z.  per  annum  by  quarterly  payments, 
and  as  long  as  A.  so  paid,  the  right  of  action  on  the  notes  should 
be  suspended,  and  that  A.  had  hitherto  made  the  quarterly 
payments.  This  plea  was  held  to  offer  no  answer  to  the  action, 
inasmuch  as  if  plaintiff  were  barred  of  his  right  to  sue  on  the 
notes,  such  right  would  by  law  be  extinguished  altogether; 
which  appeared  not  to  be  the  intention  of  the  agreement,  and 
the  defendant  was  therefore  held  entitled  merely  to  his  right  of 
action  on  the  agreement,  if  plaintiff  had  sued  on  the  notes  before 
default  made  in  payment  of  the  annuity.^ 

The  principle  of  law  just  alluded  to — "  that  the  right  to  bring 
a  personal  action  once  existing,  and  by  act  of  the  party  suspended 
for  ever  so  short  a  time,  is  extinguished  and  discharged,  and 

1  See  Carr  v.  Stephens,  9  B.  &  C.  738  :  17  E.  C.  L.  R.  ;  per  Parke,  B.,  Penny 
V.  Innes,  1  Or.,  M.  &  R.  442  ;  Arg.  Hall  v.  Bainbridge,  5  Q.  B.  243  :  48  E.  C. 
L.  R.  ;  Simpson  v.  Swan,  3  Camp.  291. 

2  Per  Lord  Demnan,  C.  J.,  Walmesley  v.  Cooper,  11  A.  &  E.  321-2 :  40  E. 
C.  L.  R.  ;  per  Jervis,  C.  J.,  15  C.  B.  63 :  80  E.  C.  L.  R. 

3  Charles  v.  Altin,  15  C.  B.  4G,  62 :  80  E.  C.  L.  R.  ;  Alston  v.  Herring,  11 
Exch.  822,  831 ;  Thompson  v.  Gillespj',  5  E.  &  B.  209,  233  :  85  E.  C.  L.  R. ; 
Bartlett  v.  Holmes,  13  C.  B.  630,  638  :  76  E.  C.  L.  R.  ;  Stimson  v.  Hall,  1  H. 
&  N.  831 ;  Atterbury  v.  Jarvie,  3  H.  &  N.  114 ;  Bell  v.  Richards,  2  H.  &  N. 
311. 

"Fordv.  Beech,  11  Q.  B.  853:  63  E.  C.  L.  R.;  S.  C,  Id.  843;  Gibbons  v. 
Vouillon,  8  C.  B.  483  ;  65  E.  C.  L.  R.  ;  Belshaw  v.  Bush,  11  C.  B.  191 :  73  E. 
C.  L.  R.  ;  Webb  v.  Spioer  and  Webb  v.  Salmon,  13  Q.  B.  886,  894 :  66  E.  C. 
L.  R. ;  Salmon  v.  Webb,  3  H.  L.  Cas.  510. 
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can  never  revive," — ^is  very  old  and  well  established.'  It  is 
usually  applied  where  persons  liave  by  tbeir  own  acts  placed 
themselves  in  circumstances  incompatible  with  the  application  of 
the  ordinary  legal  remedies? 

In  accordance  with  the  doctrine  which  forbids  circuity,  are  the 
maxims,  frustra  petis  quod  statim  alteri  reddere  cogens^ — dolo  facit 
qui  petit  quod  redditurus  est*  which  may  be  illustrated  by  the  rule 
that  one  partner  cannot  at  common  law  sue  his  copartners  ^^„^  ^ -. 
*in  respect  of  a  partnership  debt,'  and  by  cases  already 
cited." 

Recurring  to  a  consideration  of  the  principal  maxim,  we  may 
add  to  what  has  been  above  said  concerning  it,  that  where  two 
or  more  actions  are  brought  by  the  same  plaintiff  at  the  same 
time  against  the  same  defendant,  for  causes  of  action  which  might 
have  been  joined  in  the  same  suit,  the  Court,  or  a  judge  at  cham- 
bers, if  they  deem  the  proceedings  oppressive,  will  in  general 
compel  the  plaintiff  to  consolidate  them,  and  to  pay  the  costs  of 
the  application.^  Where  several  actions  are  brought  upon  the 
same  policy  of  insurance,  the  Court,  or  a  judge,  upon  application 
of  the  defendants,  will  grant  a  rule  or  order  to  stay  the  proceed- 
ings in  all  the  actions  but  one,  the  defendants  undertaking  to  be 
bound  by  the  verdict  in  such  action,  and  to  pay  the  amount  of 
their  several  subscriptions  and  costs,  if  the  plaintiff  should  re- 
cover, together  with  such  other  terms  as  the  Court  or  judge  may 
think  proper  to  impose  upon  them.^  And  where  many  actions 
are  oppressively  and  vexatiously  brought  by  the  same  plaintiftj 
for  the  purpose  of  trying  the  same. question,  the  Court  or  a  judge 
will  in  general  interfere,  either  by  staying  the  proceedings  or 
giving  time  to  plead  in  all  the'  actions  but  one  upon  terms.' 

■  Judgm.  11  Q.  B.  867 :  63  E.  C.  L.  R.  ;  wliore  cases  are  cited  in  support  of 
the  above  proposition. 

2  Judgm.  11  Q.  B.  870  :  63  E.  C.  L.  R. 

3  Jenk.  Cent.  356. 

■'  Phillimore,  Jurisp.  233. 

'  Story  on  Partnership,  325.  See  Boulter  v.  Peplow,  9  0.  B.  498  :  67  E.  C. 
L.  R. ;  Sedgwicls  v.  Daniell,  3  H.  &  N.  319  ;  Broom's  Pr.  C.  C,  2nd  ed.,  99. 

^Anie,  p.  201,  n.  (o). 

'  Cecil  V.  Brigges,  2  T.  R.  639  :  2  Sellon,  Pract.,  144  ;  2  Chitt.  Arch.  Pr., 
9th  ed.,  1274. 

8  Doyle  V.  Anderson,  1  A.  &  E.  635  :  28  E.  C.  L.  R.  See  Syors  v.  Pickers- 
gill,  27  L.J.  (Exch.)  5. 

s  3  Chitt.  Arch.  Pr.,  9th  ed.,  1275  ;  Stm-ges  v.  Lord  Curzon,  1  H.  &  N.  17, 
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An  important  application  of  the  general  principle  now  imder 
consideration  occurs  in  criminal  law,  for  there  it  is  a  well-estab- 
i-^„^       lished  rule,  that  when  a  man  has  once  *been  indicted  for 

an  offence,  and  acquitted,  he  cannot  afterwards  be  indicted 
for  the  same  oft'ence,  provided  the  first  indictment  were  such  that 
he  could  have  been  lawfully  convicted  upon  it  by  proof  of  the 
facts  contained  in  the  second  indictment ;  and  if  he  be  thus  in- 
dicted a  second  time  he  may  plead  autrefois  acquit,  and  it  will  be 
a  good  bar  to  the  indictment  ;^  and  this  plea  is  clearly  founded  on 
the  principle,  that  no  man  shall  be  placed  in  peril  of  legal  penah 
ties  more  than  once  upon  the  same  accusation — nemo  debet  bis 
puniri  pro  uno  delicto.^  Thus,  an  acquittal  upon  an  indictment 
for  murder  may  be  pleaded  in  bar  of  another  indictment  for  man- 
slaughter ;  and  an  acquittal  upon  an  indictment  for  burglary  and 
larceny  may  be  pleaded  to  an  indictment  for  the  larceny  of  the 
same  goods ;  because,  in  either  of  these  cases,  the  prisoner  might, 
on  the  former  trial,  have  been  convicted  of  the  offence  charged 
against  him  in  the  second  indictment :'  the  true  test  by  which  to 
decide  whether  a  plea  of  autrefois  acquit  is  a  sufficient  bar  in  any 
particular  case  being — whether  the  evidence  necessary  to  support 
the  second  indictment  would  have  been  sufficient  to  procure  a 
legal  conviction  upon  the  first.* 
r^qi  QT       *0n  the  principle  that  "  a  man  should  not  twice  be  put  in 

jeopardy  for  one  and  the  same  offence,"  a  plea  of  autrefois 
convict  will  operate  to  bar  a  second  indictment,  unless  the  judgment 
on  the  former  has  been  reversed  for  error.'  It  may,  however,  be 
laid  down  generally,  that  where  "  by  reason  of  some  defect  in  the 
record,  either  in  the  indictment,  place  of  trial,  process,  or  the  like, 

>  Arch.,  Cr.  Plead.,  12th  ed.,  116  ;  Reg.  v.  Bird,  2  Den.  C.  C.  94,  198-200. 
214 ;  R.  V.  Vanderoomb,  2  East,  P.  C.  519 ;  cited,  per  Gurney,  B.,  R.  v.  Birch- 
enough,  1  Moo.,  Cr.  Cas.,  479.  See  Reg.  v.  Button,  11  Q.  B.  929 :  63  E.  C.  L. 
R.  ;  Reg.  v.  Machen,  14  Q.  B.  74:  68  B.  C.  L.  R.;  Reg.  v.  Moah,  1  Deaial. 
636.  As  to  the  meaning  of  the  words  "  conviotion"  and  "  acquittal,"  see  per 
Tindal,  C.  J.,  Burgess  v.  Boetefeur,  8  Scott,  N.  R.  211,  212;  Re  Newton,  13 
Q.  B.  716 :  66  E.  C.  L.  R. 

2  4  Rep.  40,  43  ;  4  Bla.  Com.,  31st  ed.,  885  ;  1  Chitt.,  Crim.  Law,  453. 

'  2  Hale,  P.  C.  246.  Various  cases  in  which  the  plea  of  autrefois  acquit  will 
be  available  are  indicated  by  stat.  14  &  15  Vict.  c.  100,  ss.  9,  11-14.  See  also, 
Plolsham  v.  Blackwood,  11  C.  B.  Ill:  73  E.  0.  L.  R.;  Reg.  v.  Green,  1  DearsL 
i&B.  113. 

*  See  further  as  to  this,  Arch.,  Cr.  Plead.,  12th  ed.,  116-120. 

.6  Reg.  V.  Drury,  18  L.  J.,  M.  0.  189. 
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the  prisoner  was  not  lawfully  liable  to  suffer  judgment  for  tlie 
offence  charged  on  that  proceeding,"  he  cannot,  after  reversal  of 
the  jvidgment,  properly  be  said  to  have  been  "in  jeopardy" 
within  the  meaning  of  the  maxim  under  consideration.^ 

The  general  rule,  which  obtains  as  well  in  purely  civil  as  in 
criminal  cases,  being  that  "  a  man  shall  not  be  twice  vexed  in 
respect  of  the  same  matter,"  is  subject  to  not  a  few  exceptions. 
For  instance, — ^A  man  may  at  common  law  be  compelled  to  make 
reparation  in  damages  to  the  injured  party,  and  be  liable  also  to 
punishment  for  a  breach  of  the  public  peace  in  consequence  of 
the  same  act ;  and  may  thus  be  said  in  common  parlance  to  be 
twice  punished  for  the  same  offence.^  A  party  attached  for  con- 
tempt in  not  performing  an  award,  and  sentenced  to  imprison- 
ment, on  undergoing  such  imprisonment  is  not  thereby  exoner- 
ated from  the  performance  of  the  award.^    Although  the  general 

rule  is,  that  a  landlord  cannot  *distrain  twice  for  the   r.^„^ ,-, 

...  r"'*'3141 

same  rent,  he  may  under  special  circumstances  be  justi- 

fied  in  doing  so.^  A  Court  of  law  will  not  stay  an  action  on  the 
ground  that  a  suit  in  equity  is  pending  in  which  the  same 
demand  comes  in  question,  unless  the  Court  of  equity  has  stayed 
the  action  by  injunction.'  • 

In  conclusion,  we  may  further  mention  one  remarkable  excep- 
tion which  formerly  existed  to  the  principle  above  stated  and 
illustrated.  This  occurred  in  the  proceedings  in  case  of  appeal 
of  death,  which  might  be  instituted  against  a  supposed  offender 

'  Per  Coleridge,  J.,  Reg.  v.  Drury,  supra.;  Reg.  v.  Green,  1  Dearsl.  &  B. 
113.  See  also  Lord  Denman's  judgment,  O'Connell  v.  Reg.,  by  Mr.  Leahy, 
pp.  19  et  seq.,  and  p.  44;  Reg.  v.  Gompertz,  9  Q.  B.  824,  839 :  58  E.  C.  L.  R. 

2  Per  Qrier,  J.,  14  Howard  (U.  S.)  R.  20 ;  3  Bla.  Com.,  21st  ed.,  131-3.  See 
Btat.  9  Geo.  4,  c.  31,  ss.  27,  28 ;  Tunnicliffe  v.  Tedd,  5  C.  B.  553  :  57  E.  C.  L. 
R.;  Justice  v.  Gosling,  13  C.  B.  39  :  74  B.  C.  L.  R.;  R.  v.  Malion,  4  A.  &  E. 
575 :  31  E.  C.  L.  R.:  Anon.  Id.  576,  n. 

3  Reg.  V.  Hemswbrth,  3  0.  B.  745 :  54  B.  C.  L.  R. 

<  Bagge  V.  Mawby,  8  Exch.  641,  649  ;  WoUaston  v.  Stafford,  15  C.  B.  378  ■ 
80  E.  C.  L.  R. 

5  Pearse  v.  Robins,  3G  L.  J.  (Ex. )  183.  See  15  &  16  Vict.  c.  76,  s.  236  ;  Simp- 
son V.  Sadd,  16  0.  B.  26  :  81  E.  C.  L.  R. ;  Phelps  v.  Protliero,  Id.  370. 

See  also,  as  bearing  on  the  subject  touclied,  upon  supra.  Ward  v.  Bi-oomhoad,  7 
Exch.  726 ;  Hookpayton  v.  Bussell,  9  Exch.  279 ;  Giles  v.  Hutt,  3  Exch.  18  ;  Great 
Northern  R.  C.  v.  Kennedy,  4  Exch.  417  ;  as  to  a  second  arrest  pro  eaclem  causa, 
see  Masters  v.  Johnson,  8  Exch.  63 ;  Hamilton  v.  Pitt,  7  Bing.  330  :  30  E.  0. 
L.  R.;  et  nde  Mellin  v.  Evans,  1  Cr.  &  J.  82,  and  Talbot  v,  Bulkeley,  16  M.  & 
W.  196,  where  the  maxim  commented  en  in  the  text  is  cited  and  apphed. 
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after  trial  and  acquittal,  and  by  ■whicli  punishnient  for  some 
heinous  crime  was  demanded,  on  account  of  the  particular  injury 
suffered  by  an  individual,  rather  than  for  the  offence  against  the 
public;^  but  this  method  of  prosecution  having  attracted  the 
attention  of  the  legislature  in  the  celebrated  case  of  Ashford  v. 
Thornton,^  was  abolished  by  stat.  59  Geo.  3,  c.  46. 


[*315]  *CHAPTEE  VI. 

Acquisition,  Enjoyment,  and  Teansfee  of  Peopeett. 

In  the  present  chapter  are  contained  three  sections,  which  treat 
respectively  of  the  acquisition,  enjoyment,  and  transfer  of  pro- 
perty. In  connectio'n  with  the  first-mentioned  of  these  subjects, 
one  maxim  only  has  been  considered,  which  sets  forth  the  general 
principle,  that  title  is  acquired  by  priority  of  occupation ;  a  prin- 
ciple of  such  extensive  application,  and  embracing  so  wide  a  field 
of  inquiry,  that  the  following  pages  will  be  found  to  present  to 
the  reader  little  more  than  a  mere  outline  of  a  course  of  investi- 
gation, which,  if  pursued  in  detail,  would  prove  alike  interesting 
and  instructive.  It  is,  indeed,  only  proper  to  observe  in  limine, — 
since,  from  the  titles  which  have  been  selected  with  a  view  to 
showing  clearly  the  mode  of  treatment  adopted,  much  more  might 
reasonably  be  expected  in  the  ensuing  pages  than  has  been  at- 
tempted,— ^that  a  succint  statement  of  the  more  important  only  of 
the  rights,  liabilities,  and  incidents  annexed  to  property  has  here 
been  offered ;  so  that  a  perusal  of  the  contents  of  this  chapter  may 
prove  serviceable  in  recalling  the  attention  of  the  practitioner  to 
the  application  and  illustration  of  principles  with  which  he  must 
necessarily  have  been  previously  familiar;  and  may,  without 
wearying  his  attention,  direct  the  student  to  those  sources  of  infor- 
mation (whence  may  be  derived  more  copious  and  more  accurate 
r*m  PA  s^PP-^i^s  of  knowledge),  *which  he  will  probably  find  it 
requisite,  before  entering  upon  his  professional  career,  to 
consult. 

'  4  Bla.  Com.,  31st  ed.,  313  ;  1  Chit.  Crim.  Law,  453. 
2 1  B.  &  Aid.  405. 
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S  I. — THE   MODE   OP  ACQUIRING  PEOPEETY. 


Qui  peioe  est  Tempoee,  potior  est  Juee. 

(Co.  Lit.  14,  a.) 
He  lias  tJie  better  title,  who  was  first  in  point  of  time. 

The  title  of  the  finder  to  unappropriated  land  or  chattels  must 
evidently  depend  either  upon  the  law  of  nature,  upon  interna- 
tional law,  or  upon  the  laws  of  that  particular  community  to 
which  he  belongs.  According  to  the  law  of  nature,  there  can  be 
no  doubt  that  priority  of  occupancy  alone  constitutes  a  valid  title, 
quod  niMius  est  id  ratione  naturali  occupanti  conceditur  /  but  this 
rule  has  been  so  much  restricted  by  the  advance  of  civilization, 
by  international  laws,  and  by  the  civil  and  exclusive  ordinances 
of  each  separate  state,  that  it  has  comparatively  little  practical 
application  at  the  present  day.  It  is,  indeed,  true,  that  an  unap- 
propriated tract  of  land,  or  a  desert  island,  may  legitimately  be 
seized  and  reduced  into  possession  by  the  first  occupant,  and, 
consequently,  that  the  title  to  colonial  possessions  may,  and  in 
some  cases  does,  in  fact,  depend  upon  priority  of  occupation. 
But,  within  the  limits  of  this  country,  and  between  subjects,  it  is 
apprehended  that  the  maxim  which  we  here  propose  to  consider, 
has  no  longer  any  direct  application  as  regards  the  acquisition  of 
title  to  realty  by  entry  and  occupation.  It  was,  indeed,  formerly 
held,  that  where  a  tenant  *pur  autre  vie  died,  living  the  r.-Lo-ifr-i 
cestui  que  vie,  the  party  who  first  entered  upon  the  land  -^ 

thus  left  untenanted  became  entitled  to  the  residue  of  the  estate 
therein ;  but  the  law  upon  this  subject  has  been  altered,  and  such 
estate  under  the  circumstances  supposed,  now  vests  in  the  personal 
representatives  of  the  deceased.^  It  is,  moreover,  a  general  rule, 
that  whenever  the  owner  or  person  actually  seized  of  land  dies 
intestate  and  without  heir,  the  law  vests  the  ownership  of  such 
land  either  in  the  Crown,^  or  in  the  subordinate  lord  of  the  fee  by 
escheat  ;*  and  this  is  in  accordance  with  the  spirit  of  the  ancient 

'  D.  41.  1.  3 ;  I.  3.  1.  13 

2  See  3  Bla.  Com.,  31st  ed.,  358-390,  and  notes  thereto. 

'  So,  "there  is  no  doubt  that,  by  the  law  of  the  land  the  Crown  is  entitled  to 
the  nndisposed-of  personal  estate  of  any  person  who  happens  to  die  without 
next  of  kin ;"  14  Sim.  18 ;  Eobson  v.  A.-G.,  10  CI.  &  Fin.  497 ;  Dyke  v.  Wal- 
ford,  5  Moore,  P.  C.  C.  434. 

<3Bla.  Com.,  31st  ed.,  360. 
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feudal  doctrine  expressed  in  the  maxim,  qiKid  nullius  est,  est 
domini  regis} 

On  the  Tuasim.,  prior  tempore,  potior  jure,  may  depend,  however, 
the  right  of  property  in  treasure  trove,  in  wreok,^  derelicts,'  waifs, 
and  estrays,  'which,  being  bona  vacantia,  belong  by  the  law  of 
nature  to  the  first  occupant  or  finder,  but  which  have,  in  some 
cases,  been  annexed  to  the  supreme  power  by  the  positive  laws 
of  the  state.'  "  There  are,"  moreover,  "  some  few  things,  which 
notwithstanding  the  general  introduction  and  continuance  of  pro- 
perty, must  still  unavoidably  remain  in  common,  being  such 
r»Qi  SI  ^^^erein  nothing  but  an  usufructuary  property  *is  capable 
of  being  had,  and  therefore  they  still  belong  to  the  first 
occupant  during  the  time  he  holds  possession  of  them,  and  no 
longer ;  such  (among  others)  are  the  elements  of  light,  air,  and 
water,  which  a  man  may  occupy  by  means  of  his  windows,  his 
gardens,  his  mills,  and  other  conveniences.  Such,  also,  are  the 
generality  of  those  animals  which  are  said  to  be  feree  naturse,  or 
of  a  wild  and  untameable  disposition,^  which  any  man  may  seize 
upon,  and  keep  for  his  own  u^e  or  pleasure.  All  these  things,  so 
long  as  they  remain  in  possession,  every  man  has  a  right  to  enjoy 
without  disturbance ;  but,  if  once  they  escape  from  his  custody, 
or  he  voluntarily  abandons  the  use  of  them,  they  return  to  the 
common  stock,  and  any  man  else  has  an  equal  right  to  seize  and 
enjoy  them  afterwards."^ 

So,  the  finder  of  a  chattel  lying  apparently  without  an  owner 
may,  by  virtue  of  the  maxim  under  notice,  acquire  a  special  pro- 
perty therein.'' 

1  Fleta,  lib.  3 ;  Bac.Abr.,  "Prerogative,"  (B.);  3  Bla.  Com.,  31st  ed.,  260. 

2  As  to  the  property  in  wreck,  see  Legge  v.  Boyd,  1  C.  B.  92  ;  50  B.  C.  L.  K.: 
9  &  to  Vict.  c.  99. 

'  Goods  are  "  'derelict'  wMch  have  been  voluntarily  abandoned  and  given 
up  as  worthless,  the  mind  of  the  owner  being  alive  to  the  circumstances  at  tbe 
time;"  perTindal,  C.  J.,  Legge  v.  Boyd,  1  C.  B.  112  ;  50  E.  C.  L.  R. 

^  The  reader  is  referred  for  information  on  these  subjects  to  1  Bla.  Com.,  31st 
ed.,  290  et  seq. 

5  See  Rigg  v.  Earl  of  Lonsdale,  1  H.  &  N.  923  ;  S.  C,  11  Bxch.  654 ;  Morgan 
V.  Earl  of  Abergavenny,  8  C.  B.  768 ;  65  E.  0.  L.  R. ;  Hannam  v.  Mockett,  2 
B.  &  C.  934:  9  E.  C.  L.  R.;  Broom's  Com.  950. 

6  3  Bla.  Com.,  31st  ed.,  14;  Wood,  Civ.  L.,  3d  ed.,  82;  Holden  v.  Small- 
brook,  Vaugli.  187.  See  Acton  v.  Blundell,  12  M.  &  W.  334,  333 ;  Judgm. 
Embrey  v.  Owen,  6  Exch.  869,  373  ;  Chasemore  v.  Richards,  3  H.  &  N.  168. 

'  Armory  v.  Delamirie,  1  Stra.  504  (cited,  White  v.  Mullett,  6  Exch.  7); 
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In  accordance  ■with  the  maxim  qui  prior  est  tempore,  potior  est 
jure,  the  rule  in  descents  is,  that  amongst  males  of  equal  degree 
the  eldest  shall  always  inherit  land  in  preference  to  the  others, 
unless,  indeed,  there  is  a  particular  custom  to  the  contrary ;  as  in 
the  case  of  gavelkind,  by  which  land  descends  to  all  the  males  of 
equal  degree  together ;  or  borough  English,  according  to  r^.q-fqi 
■•*which  the  youngest  son,  and  not  the  eldest,  succeeds  on 
the  death  of  his  father ;'  or  burgage  tenure,  which  prevails  in  cer- 
tain towns,  and  is  characterized  by  special  customs.^  Where 
A.  had  three  sons,  B.,  C.  and  D.,  and  D.,  the  youngest,  died, 
leaving  a  daughter,  B.,  and  then  A.  purchased  lands  in  borough 
English,  and  died,  it  was  held,  in  accordance  with  the  custom, 
that  the  lands  should  go  to  B.^  The  right  of  primogeniture 
above  mentioned  does  not,  however,  exist  amongst  females,  and 
therefore,  if  a  person  dies  possessed  of  land,  leaving  daughters 
only,  they  will  take  jointly  as  co-parceners.'' 

Further,  it  is  a  general  rule,  that,  whenever  there  are  two  con- 
flicting titles,  the  elder  shall  be  preferred,  and  of  this  one  instance 
has  already  been  noticed  in  considering  the  law  of  remitter ;  for, 
if  a  disseisor  lets  the  land  to  the  disseisee  for  years,  or  at  will, 
and  the  latter  enters,  the  law  will  say  that  he  is  in  on  his  ancient 
and  better  title,'  So,  where  there  are  conflicting  rights  as  to  real 
property,  Courts  of  equity  will  inquire,  not  which  party  was  first 
in  possession,  but  under  what  instrument  he  was  in  possession, 
and  when  his  right  is  dated  in  point  of  time ;  or,  if  there  be  no 
instrument,  they  will  ask,  when  did  the  right  arise — who  had  the 
prior  right?'  It  forms,  moreover,  the  general  rule  between 
■"^incumbrancers  and  purchasers,  that  he  whose  assign-  p^pon 
nient  of  an  equitable  interest  in  a  fund  is  iirst  in  order  of        "  ■' 

Bridges  v.  Ha-wkesworth,  21  L.  J.  (Q.  B.)  75.     See  also  Waller  v.  Drakeford, 

1  E.  &  B.  749:  72  E.  C.  L:  E.;  Mortimer  v.  Cradock  (C.  P.),  7  Jur.  45; 
Merry  v.  Green,  7  M.  &  W.  633. 

'  3  Bla.  Com.,  21st  ed.,  83.    See  Muggleton  v.  Bamatt,  1  H.  &  N.  383  ;  S.  C, 

2  Id  653. 

«  3  Bla.  Com.,  21st  ed.  83.        »  Clements  v.  Scudamore,  3  Lord  Raym.  1024. 

*2  Bla.  Com.,  31st  ed.,  186.  In  Godfrey  y.  Bullock,  1  Roll.  623,  n.  (3)  ; 
cited  3  Lord  Raym.  1037,  the  custom  was,  that,  in  default  of  issue  male,  the 
eldest  daughter  should  have  the  land. 

*Noy,  Max.,  9th  ed.,  p.  53;  Co.  Litt.  347,  b.  ;  ^Wing.  Max.,  p.  159;  ante, 
p.  199. 

«  Argument  of  Sir  E.  Sugden  in  Cholmondely  v.  Clinton,  3  Meriv.  239  :  Scctt 
V.  Scott,  4  H.  l:  Cas.  1065,  1083. 

16 
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time,  has,  by  virtue  of  that  circumstance  alone,  the  better  right 
to  call  for  the  possession  of  the  fund.  This  rule  prevails  amongst 
mortgagees,  who  are  considered  purchasers  pro  tanto  ;  and  where, 
therefore,  of  three  mortgages,  the  first  is  bought  in  by  the  owner 
of  the  third,  such  third  mortgagee  thereby  acquires  the  legal  title, 
and,  having  thus  got  the  law  on  his  side,  with  equal  equity  will 
be  permitted  to  tack  the  first  and  third  mortgages  together  to  the 
exclusion  of  the  second  ;^  and  thus  the  priority  of  equitable  titles 
may  be  changed  by  the  diligence  of  one  of  the  claimants  in 
obtaining  the  legal  estate  to  himself,  or  to  a  trustee,  for  the  pro- 
tection of  his  equitable  interest.^ 

It  will,  however,  be  borne  in  mind  that  the  doctrine  of  tacking 
only  applies  where  the  legal  has  been  annexed  to  the  equitable 
estate  in  the  manner  above  indicated  ;  where,  therefore,  the  legal 
estate  is  outstanding,  the  several  incumbrancers  will  be  paid  off 
according  to  their  actual  priority  in  point  of  time,  and  in  strict 
accordance  with  the  maxim,  prior  tempore,  potior  jure?  Indeed, 
it  may  be  laid  down  as  a  general  rule  that,  as  between  mere 
equitable  claims,  equity  will  give  no  preference,  and  mortgages, 
r*aon  ji^<igi^ents,  statutes  and  recognisances,  will  be  *alike  pay- 
-^  able,  according  to  the  respective  priority  of  date.*  "We 
may  add,  also,  that  a  prior  lien  gives  a  prior  claim,  which  is  en- 
titled to  prior  satisfaction  out  of  the  fund  upon  which  it  attaches, 
unless  such  lien  either  be  intrinsically  defective,  or  be  displaced 
by  some  act  of  the  party  holding  it,  which  may  operate  in  a 
Court  of  law  or  equity  to  postpone  his  right  to  that  of  a  subse- 
quent claimant.' 

In  the  case  of  hypothecation  bonds,  however,  the  last  executed 
must  be  first  paid.  "According  to  the  rule  of  law  applicable  to 
instruments  of  this  description,"  as  observed  by  Lord  Stowell, 

'  Willoughby  v.  Willoughby,  1  T.  E.  773,  774  ;  Bobinson  v.  Davison,  1  Bro. 
C.  C,  5th  ed.  61  ;  Brace  v.  Duchess  of  Marlborough,  3  P.  Wms.  491 ;  1  My.  & 
K.  397 ;  3  Sim.  357 ;  Law  Mag.,  No.  63,  p.  336.  "  The  doctrine  of  tacking  is 
founded  on  an  appUcation  of  the  equitable  maxims — that  lie  wlho  seehs  equity 
shall  do  equity  to  the  person  from  whom  he  requires  it — and  where  equities  are 
equal  the  law  shall  prevail."     Coote,  Mort.,  3d  ed.,  385. 

2  3  Prest.  Abs.,  Tit.  374,  375. 

■'  Brace  v.  Duchess  of  Marlborough,  3  P.  Wms.  491,  495 :  cited  per  Lord 
Hardwicke,  C,  Willoughby  v.  Willoughby,  1  T.  R.  773. 

«  Coote,  Mortg.  3rd  ed.,  410. 

5  See  judgm.  Rankin  v.  Scott,  13  Wheat.  (U.  S.)  R.  179. 
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"  that  wMch  is  last  in  point  of  time  mnst,  in  respect  to  payment, 
supersede  and  take  precedence  of  the  others."^ 

On  the  same  principle,  a  mortgagee  may  recover  in  ejectment, 
■without  previously  giving  notice  to  quit,  against  a  tenant  who 
claims  under  a  lease  from  the  mortgagor,  granted  after  the  mort- 
gage, and  withotit  the  privity  of  the  mortgagee ;  for  the  tenant 
stands  exactly  in  the  place  of  the  mortgagor,  and  the  possession 
of  the  mortgagor  cannot  be  considered  as  holding  out  a  false 
appearance,  since  it  is  of  the  very  nature  of  the  transaction  that 
the  mortgagor  should  continue  in  possession ;  and  -whenever  one 
of  two  innocent  parties  must  be  a  loser,  then  the  rule  applies,  gm" 
'prior  eat  tempore,  potior  est  jure.  If,  in  the  instance  just  given,  one 
party  must  suffer,  it  is  he  who  has  not  used  due  diligence  in  look- 
ing into  the  title.^ 

*It  may,  in  pursuance  of  these  remarks,  be  almost  un-  r*qno-i 
necessary  to  call  to  mind,  that,  in  very  many  cases  where 
a  question  arises  as  to  the  title  to  goods,  it  does,  in  fact,  resolve 
itself  into  this  consideration, — in  whom  did  the  title  first  become 
vested  ?  Thus,  it  is  a  general  rule  of  the  law  of  England,  that  a 
man  who  has  no  authority  to  sell  cannot,  by  making  a  sale,  trans- 
fer the  property  to  another ;'  that  is  to  say,  he  cannot,  in  this 
manner,  divest  of  his  property  the  party  previously  entitled.  To 
this  rule  there  is,  indeed,  one  exception,  viz.  the  case  of  a  sale  of 
goods  in  market  overt;*  which,  however,  does  not  bind  the 
crown  f  but  this  is  an  exception,  originating  in  the  manifest  in- 
justice and  impolicy  of  permitting  sales  of  a  public  description 
to  be  impeached  by  a  party  who  could  not  by  due  diligence  be 
discovered.^  The  law  relating  to  the  sale  of  goods  and  to  market 
overt  will,  however,  be  again  adverted  to  under  the  maxim  caveat 

'  3  Dods.  Adm.  R.  3.  Tlie  Betsey,  1  Dods.  Adm.  R.  389  ;  The  Rhadamanthe, 
Id.  301,  304. 

^Keechv.  Hall,  Dougl.  31 ;  S.  C,  1  Smith,  L.  C,  4th  ed.,  440,  and  note 
thereto.     See  Judgm.  Dearie  v.  Hall,  3  Russ.  R.  30 ;  Watts  y.  Porter,  3  E.  & 

B.  743  :  77  E.  0.  L.  R.  As  to  the  relation  of  mortgagor  and  mortgagee,  see, 
further,  Judgm.  Trent  v.  Hunt,  9  Exch.  31,  33 ;  Moss  v.  Gallimore,  1  Smith, 
L.  C,  4th  ed.,  470,  and  Note  thereto. 

'  Per  Abbott,  C.  J.,  Dyer  v.  Pearson,  3  B.  &  C.  43  :  10  E.  C.  L.  R. 

*  3  B.  &  C.  43 :  10  E.  C.  L.  R.  ;  Peer  v.  Humphrey,  3  A.  &  E.  495  :  39  E. 

C.  L.  R.     See  Scattergood  v.  Sylvester,  15  Q.  B.  506 :  69  E.  C.  L.  R. 
'Chit.,  Pre.  Cr.  195,  385. 

«  Chit.,  Contr.,  3rd  ed.,  385. 
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emptor,   to  whicli  very  comprehensive  principle   it  is  usually- 
referred.' 

We  may  farther  observe,  that  the  respective  rights  of  the 
execution  creditor  and  the  assignees  of  a  bankrupt,  as  also  of 
execution  creditors  inter  se,  must,  in  very  many  cases,  be  deter- 
mined by  applying  the  maxim  as  to  priority  under  consideration. 
For  instance,  by  s.  184  of  stat.  12  &  13  Vict.  o.  106,  the  execution 
creditor  is  entitled  only  to  a  rateable  share  of  his  debt  with  the 
other  creditors,  unless  the  execution  be  completed  by  seizure  and 
r^qnq-i  sale  before  the  date  of  the  filing  of  the  petition  of  adjudi- 
cation.^ So  where  two  writs  of  execution  against  the 
same  person  are  delivered  to  the  sheriff"  he  is  bound  to  execute 
that  writ  first  which  was  first  delivered  to  him  f  unless,  indeed, 
the  first  writ,  or  the  possession  held  under  it,  were  fraudulent,  in 
which  case  the  goods  seized  cannot  be  considered  as  in  the  cus- 
tody of  the  law  at  the  date  of  the  delivery  of  the  second  writ, 
which  latter,  therefore,  shall  have  priority;  and  where  goods 
seized  under  a  fi.  fa.  founded  on  a  judgment  fraudulent  against 
creditors  remain  in  the  sheriff's  hands,  or  are  capable  of  being 
seized  by  him,  he  ought  to  sell,  or  seize  and  sell  such  goods 
under  a  subsequent  writ  of  fi.  fa.  founded  on  a  lond  fide  debt.* 
Where,  moreover,  a  party  is  in  possession  of  goods  apparently 
the  property  of  a  debtor,  the  sheriff  who  has  a  fi.  fa,  to  execute 
is  bound  to  inquire  whether  the  party  in  possession  is  so  bond  fide, 
and,  if  he  find  that  the  possession  is  held  under  a  fraudulent  bill 
of  sale,  he  is  bound  to  treat  it  as  null  and  void,  and  levy  under 
the  writ.^ 

Further,  by  the  stat.  29  Car  2,  c.  3,  s.  16,  it  was  enacted  that 
"  no  writ  of  fieri  facias,  or  other  writ  of  execution,  shall  bind  the 

'  Post,  Chap.  IX. 

2  Hutton  V.  Cooper,  6  Exch.  159.  See  Hemaman  v.  Bowker,  11  Excli.  760 ; 
Can-  V.  Acraman,  Id.  566. 

'  Per  Ashburst,  J.,  Hutchinson  v.  Johnston,  1  T.  R.  131 ;  Juclgm.  Drewe  v. 
Lainson,  11  A.  &  E.  537 :  39  E.  C.  L.  R.  ;  Jones  y.  Atherton,  7  Taunt.  56  :  2 
E.  C.  L.  R.  ;  29  Car.  2,  c.  3,  s.  16.     See  Aldred  v.  Constable,  6  Q.  B.  370:  51 

B.  C.  L.  R.  ;  Atkinson,  Sher.  L.,  3rd  ed.  179. 

*  Christopherson  v.  Burton,  3  Exch.  160  ;  Shattock  v.  Carden,  6  Exch.  735 ; 
Imray  v.  Magnay,  11  M.  &  "W.  267 ;  Drewe  v.  Lainson,  11  A,  &  E.  529  :  39  E. 

C.  L.  R. 

'  Lovick  V.  Crowder,  8  B.  &  C.  135, 137:  15  E.  C.  L.  R.;  Warmall  v.  Young, 
5  B.  &  C.  660,  666 :  11  E.  C.  L.  R.  See,  also,  the  cases  cited,  Arg.  Hunt  v. 
Hooper,  12  M.  &  W.  664. 
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property  of  the  goods  of  the  party  against  whom  such  writ  of 
execution  issued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff ;"  the  operation  of  this  clause  being  that 
if,  after  the  *writ  was  so  delivered,  the  defendant  made  r^ooAi 
an  assignment  of  the  goods,  except  in  market  overt,  the 
sheriff  might  take  them  in  execution.^  But  now,  by  stat.  19  & 
20  Vic.  c.  97,  s.  1,  "no  writ  of  fieri  facias  or  other  writ  of  execu- 
tion, and  no  writ  of  attachment  against  the  goods  of  a  debtor, 
shall  prejudice  the  title  to  such  goods  acquired  by  any  person 
bond  fide  and  for  a  valuable  consideration  before  the  actual 
seizure  or  attachment  thereof  by  virtue  of  such  writ :"  provided 
such  person  had  not,  at  the  time  when  he  acquired  such  title, 
notice  that  such  or  any  other  writ  of  execution  or  attachment 
had  been  delivered  to  and  remained  unexecuted  in  the  hands  of 
the  sheriff. 

It  has  been  held,  that,  if  a  writ  of  fi.  fa.  be  delivered'  to  the 
sheriff)  and  notice  be  subsequently  given  to  restrain  execution, 
the  writ  cannot  be  considered  as  in  the  hands  of  the  sheriff  to  be 
executed,  within  the  meaning  of  the  section  of  the  statute  just 
cited,  and  in  this  case,  therefore,  the  sheriff  will  be  bound  to 
execute  a  subsequent  .writ  of  fi.  fa.  which  may  be  issued  during 
such  stay  of  execution,  and  before  order  given  to  proceed  with 
the  execution  of  the  first  mentioned  writ.^ 

We  may,  in  the  next  place,  observe,  that  the  law  relative  to 
patents  and  to  copyright  is  altogether  referable  to  the  above 
maxim  as  to  priority.  With  respect  to  patents,  the  general  rule 
is,  that  the  original  inventor  of  a  machine,  who  has  first  brought 
his  invention  into  actual  use,  is  entitled  to  priority  as  patentee, 
and  that  *consequently  a  subsequent  original  inventor  r^..q9--| 
will  be  unable  to  avail  himself  of  his  invention;  and  ^  -^ 
this  is  evidently  in  accordance  with  the  strict  rule  qui  prior  est 
tempore,  potior  est  jure?    If,  therefore,  several  persons  simultano- 

'  Per  Lord  Hardwioke,  C.  Lowthal  v.  Tonkins,  2  Eq.  Cas.  Abr.  881,  cited  4 
East,  539.  "That  the  general  property  in  goods,  even  after  seizure,  remains 
in  tlie  debtor,  is  clear  from  this,  that  the  debtor  may,  after  seizure,  by  payment, 
suspend  the  sale  and  stay  the  execution  ;"  per  Patteson,  J.,  9  Bing.  138  :  23  E. 
C„  L.  E. ;  adopted  per  Aklerson,  B.,  Playfair  v.  Musgrove,  14  M.  &  W.  246  ; 
Briggs  V.  Sowry,  8  M.  &  W.  729,  789 ;  Giles  v.  Grover,  9  Bing.  128 :  23  E.  C. 
L.  R. 
,2  Hunt  V.  Hooper,  12  M.  &  W.  664.     See  Levi  v.  Abbott,  4  Exch.  588,  590. 

'  See  3  Wheaton  (U.  S.)  R.,  App.  24. 
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ously  discover  the  same  tMng,  the  party  first  communicating  it 
to  the  public  under  the  protection  of  the  patent  becomes  the 
legal  inventor,  and  is  entitled  to  the  benefit  of  it.' 

A  person,  however,  to  be  entitled  to  a  patent  for  an  invention 
must  be  first  and  true  inventor  f  so  that,  if  there  be  any  public 
user  thereof  by  himself  or  others  prior  to  the  granting  of  the 
patent,'  or  if  the  invention  has  been  previously  made  public  in 
this  country  by  a  description  contained  in  a  work,  whether  written 
or  printed,  which  has  been  publicly  circulated,  one  who  after- 
wards takes  out  a  patent  for  it  will  not  be  considered  as  the  true 
and  first  inventor  within  the  meaning  of  the  stat.  21  Jac.  1,  c.  3, 
even  though,  in  the  latter  case,  he  has  not  borrowed  his  invention 
from  such  publication.*  Although,  moreover,  it  is  generally  true 
that  a  new  principle,  or  modus  operandi,  carried  into  practical  and 
useful  effect  by  the  use  of  new  instruments,  or  by  a  new  combi- 
nation of  old  ones,  is  an  original  invention,  for  which  a  patent 
l-^„  „  may  be  supported;'  yet,  if  a  person  merely  *substitutes, 
for  part  of  a  patent  invention,  some  well  known  equiva- 
lent, whether  chemical  or  mechanical,  this,  being  in  truth  but  a 
colourable  variation,  will  amount  to  an  infringement  of  the 
patent  f  and  where  letters  patent  were  granted  for  improvements 
in  apparatus  for  the  manufacture  of  certain  chemical  substances, 
and  the  jury  found  that  the  apparatus  was  not  new,  but  that  the 
patentee's  mode  of  connecting  the  parts  of  that  apparatus  was 
new,  the  Court,  in  an  action  for  an  alleged  infringement  of  the 
patent,  directed  the  verdict  to  be  entered  for  the  defendant,  upon 
an  issue  taken  as  to  the  novelty  of  the  invention.^ 

'  Per  Abbott,  C,  J.,  Forsyth  v.  Riviere,  Webs.  Pat.  Cas.  97,  Bote ;  per  Tin- 
dal,  C.  J.,  Cornisli  v.  Keene,  Id.  508.  2  gee  Norman  Pat.  Chap.  8. 

3  The  Househill  Coal  and  Iron  Co.  v.  Neilson,  9  CI.  &  Fin.  788.  See  Brown 
v.  Annandale,  Webs.  Pal.  Cas.  433.  And  generally  in  regard  to  the  question, 
what  is  such  prior  user  as  will  avoid  a  patent  ?  see  Norman  Pat.  Chap.  5. 

■1  Stead  V.  Williams,  7  M.  &  Gr.  818 :  49  E.  C.  L.  R. ;  Stead  v.  Anderson,  4 
C.  B.  806  :  56  E.  C.  L.  R.     See  Booth  v.  Kennard,  2  H.  &  N.  84. 

5  Boulton  v.  Bull,  3  H.  Bla.  463  ;  S.  C,  8  T.  R.  95  ;  Hall's  case,  Web.  Pat. 
Cas.  98  :  cited  per  Lord  Abinger,  C.  B.,  Losh  v.  Hague,  Id.  207,  208 ;  Holmes 
V.  London  &  Northwestern  R.  C,  12  C.  B.  831,  851 ;  74  E.  C.  L.  R.  See  Tet- 
ley  V.  Easton,  26  L.  J.  C.  P.  269. 

6  See  Heath  v.  Unwin,  13  M.  &  W.  588 ;  S.  C,  12  C.  B.  523 ;  5  H.  L.  Gas. 
505.  And  see  further  on  this  subject,  Newton  v.  Grand  Junction  R.  C,  5  Exch, 
331 :  Newton  v.  Vaucher,  6  Exch.  859. 

7  Gamble  v.  Kurtz,  3  C.  B.  425  :  54  E.  C.  L.  R. 
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"A  copyright  is  tlie  exclusive  right  of  multiplying  copies  of 
an  original  work  or  composition,  and  consequently  preventing 
others  from  so  doing.''^  And  it  is  evident  that  the  right  of  an 
author  depends  on  the  same  principle  as  that  of  a  patentee,  viz. 
priority  of  invention  or  composition  and  publication.  It  was, 
indeed,  at  one  time  thought,  that  a  foreigner  resident  abroad 
would  by  first  publishing  his  work  in  Great  Britain  acquire  a 
copyright  therein  f  but  this  interpretation  of  the  stat.  8  Anne,  c. 
19,  was  declared  by  the  highest  tribunal  to  be  erroneous  in 
Jeffreys  v.  Boosey;'  and  it  is  clear  that  a  foreigner,  r»g2Y-| 
^whether  resident  here  or  not,  cannot  have  an  English 
copyright,  if  he  has  first  published  his  work  abroad,  before  any 
publication  of  it  in  this  country.* 

Lastly,  we  may  observe  that  the  maxim  under  consideration  -is 
sometimes  applied  in  reference  to  the  practice  of  the  courts  of 
law,  of  which  the  case  below  cited  affords  an  instance." 


§  IL — PEOPEETY — ITS  EIGHTS  AND  LIABILITIES. 

In  this  section  are  contained  remarks  upon  the  legitimate 
mode  of  enjoying  property,  the  limits  and  extent  of  that  enjoy- 
ment, and  the  rights  and  liabilities  attaching  to  it.  The  maxims 
commented  upon,  in  connection  with  this  subject,  are  four  in 
number :  that  a  man  shall  so  use  his  own  property  as  not  to 
injure  his  neighbour — that  the  owner  of  the  soil  is  entitled  like- 
wise to  that  which  is  above  and  underneath  it — that  what  is 
annexed  to  the  freehold  becomes,  in  many  cases,  subject  to  the 
same  rights  of  ownership— that  "  every  man's  house  is  his 
castle." 

'  Judgm.  14  M.  &  W.  316.  See,  generally,  as  to  copyright,  Millar  v.  Taylor, 
4  Burr.  2303  ;  Jefferys  v.  Booaey,  4  H.  L.  Cas.  815 ;  S.  C,  6  Exch.  580 ;  Sweet 
V.  Benning,  16  C.  B.  459  :  81  E.  C.  L.  E.;  Lover  v.  Davidson,  1  C.  B.,  N.  S. 
183  :  87  E.  C.  L.  R.;  Novello  v.  Sudlow,  13  C.  B.  177  :  74  E.  0.  L.  R;  Leader 
V.  Purday,  7  C.  B.  4 :  63  E.  C.  L.  R. ;  Donaldson  v.  Becket,  4  Burr.  2408.  The 
term  of  copyright  in  books  is  now  fixed  by  stat.  5  &  6  Vict.  c.  45.  See  10  &  11 
Vict.  c.  95. 

2  See  the  oases  cited,  4  H.  L.  Cas.  959,  960,  974. 

»  4  H.  L.  Cas.  815,  where  the  cases  bearing  on  the  above  subject  are  collected. 

*  Chappell  V.  Purday,  14  M.  &  "W.  303.  See  Beard  v.  Egeiton,  3  C.  B.  97  : 
54  E.  C.  L.  R.;  7  Vict.  c.  13,  s.  19  ;  15  &  16  Vict.  c.  13. 

'  Davis  v.  Curtis,  3  Bing.  N.  C.  259 :  33  E.  C.  L.  R. 
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Sic  utere  tuo  ut  alienum  non  ljedas. 

(9  Rep.  59.; 

Enjoy  your  own  -property  in  such  a  manner  as  riot  to  injure  tJiat  of  another 

person.  ■ 

P^„  A  man  must  enjoy  his  own  property  in  sncli  a  manner 

*as  not  to  invade  the  legal  rights  of  his  neighbour — 
Expedit  reipublicx  ne  sua  re  quis  male  utatur?  "  Every  man," 
observes  Lord  Truro,^  "  is  restricted  against  using  his  property 
to  the  prejudice  of  others ;"  and,  as  further  remarked  by  the 
same  learned  Lord,  "  the  principle  embodied  in  the  maxim,  sic 
utere  tuo  ut  alienum  non  Isedas,  applies  to  the  public  in  at  least  as 
full  force  as  to  individuals.  There  are  other  maxims  equally 
exjjressive  of  the  principle — nilulquod  est  inconveniens  est  licitum^ 
and  solus  reipublicm  suprema  lex  f^  to  so  large  a  class  of  cases, 
indeed,  and  under  circumstances  so  dissimilar,  is  the  rule  before 
us  capable  of  being  applied,  that  we  can  here  merely  suggest 
some  few  leading  illustrations  of  it,  omitting  references  to  many 
reported  decisions  which  might  be  found  almost  equally  well  to 
exemplify  its  meaning. 

In  the  first  place,  then,  we  must  observe  that  the  invasion  of 
an  established  right  will  in  general,  per  se,  constitute  an  injury, 
for  which  damages  are  recoverable ;  for  in  all  civil  acts  our  law 
does  not  so  much  regard  the  intent  of  the  actor  as  the  loss  and 
damage  of  the  party  suffering.  In  trespass  qu.  cl.  fr.  the  defend- 
ant pleaded  that  he  had  land  adjoining  plaintiff's  close,  and  upon 
it  a  hedge  of  thorns ;  that  he  cut  the  thorns,  and  that  they,  ipso 
invito,  fell  upon  the  plaintiff's  land,  and  the  defendant  took  them 
off  as  soon  as  he  could,  which  was  the  same  trespass,  &c.  On 
demurrer,  judgment  was  given  for  the  plaintiff,  on  the  ground, 
that,  though  a  man  do  a  lawful  thing,  yet,  if  any  damage  thereby 
befalls  another,  he  shall  be  answerable  if  he  could  have  avoided 
„  it.  *Thus,  if  a  man  lop  a  tree,  and  the  boughs  fall  upon 
another,  ipso  invito,  yet  an  action  lies ;  so,  if  a  man  shoot 
at  a  butt,  and  hurt  another  unawares,  an  action  lies.  A.  has 
land  through  which  a  river  runs  to  turn  B.'s  mill ;  A.  lops  the 

'  Such  is  the  literal  translation  of  the  ahoye  maxim;  its  true  legal  meaning' 
would  rather  be,  "  So  use  your  own  property  as  not  to  injure  tlis  riglds  o^ 
another. ' '     See  arg.  Jeffries  v.  "Williams,  5  Exch.  797. 

2 1.  1.  8.  2.  3  Egertou  v.  Earl  Brownlow,  4  H.  L.  Cas.  195. 

*  Ante,  p.  174.  5  j^nte,  p.  1, 
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trees  growing  on  tlie  river  side,  and  the  loppings  accidentally 
impede  the  progress  of  tlie  stream,  which  hinders  the  mill  from 
working :  A.  will  be  liable.  So,  if  I  am  building  my  own  house, 
and  a  piece  of  timber  falls  on  my  neighbour's  house,  and  injures 
it,  an  action  lies ;  or,  if  a  man  assault  me,  and  I  lift  up  my  staff 
to  defend  myself,  and  in  lifting  it  strike  another,  an  action  lies 
by  that  person,  and  yet  I  did  a  lawful  thing ;  and  the  reason  of 
all  these  cases  is,  because  he  that  is  damaged  ought  to  be 
recompensed  ;  but  it  is  otherwise  in  criminal  cases,  for  in  them  it 
is  generally  true,  as  we  have  seen  in  the  preceding  chapter,  that 
actus  non  facii  reum  nisi  mens  sit  rea ;'  the  intent  and  the  act  must 
both  concur  to  constitute  the  crime.^ 

In  the  next  place  it  may  be  laid  down,  as  a  true  proposition, 
that,  although  bare  negligence  unproductive  of  damage  to  another 
will  not  give  a  right  of  action,  negligence  causing  damage  will 
do  so  :'  negligence  being  *defined  to  be  "the  omission  to  [-.jfooA-i 
do  something  which  a  reasonable  man,  guided  upon  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and 
reasonable  man  would  not  do  ;"*  negligence,  moreover,  not  being 
"absolute  or  intrinsic,"  but  "always  relative  to  some  circum- 
stances of  time,  place,  or  person.'" 

'  See  Lambert  v.  Bessey,  T.  Eaym.  432 ;  Weaver  v.  "Ward,  Hob.  134 ;  per 
Blackstone,  J.,  Scott  v.  Shepherd,  3  Wils.  403 ;  per  Lord  Kenyon,  C.  J.,  Hay- 
craft  V.  Creasy,  2  East,  104 ;  Turberville  v.  Stampe,  1  Lord  Raym.  264 ;  re- 
cognised, Vaiighan  v.  Menlove,  3  Bing.,  N.  C,  468  :  33  E.  C.  L.  R.;  Piggot  v. 
Eastern  Counties  R.  C,  3  0.  B.  229:  54  E.  C.  L.  R.;  Grocer's  Co.  v.  Donne, 
3  Bing.,  K  C,  34:  33  E.  C.  L.  R.;  Aldridge  v.  Great  Western  R.  C,  4  Scott, 
N.  R.  156 ;  per  Bronson,  C.  J.,  Radcliff's  Executors  v.  Mayor  of  Brooklyn,  4 
Comst.  (V.  8.)  R.  195 ;  Hay  v.  The  Cohoes  Co.,  3  Comst.  (U.  8.)  R.  159 ;  Tre- 
main  v.  The  Cahoes  Co.,  Id.  168,  and  cases  cited  in  note  thereto  at  p.  587. 

2  Per  Lord  Kenyon,  C.  J.,  Fowler  v.  Padget,  7  T.  R.  514 ;  8  Inst.  54 ;  cited, 
Borradaile  v.  Hunter,  5  Scott,  N.  R.,  429,  430. 

3  See  Broom's  Com.  663,  663,  843 ;  Whitehouse  v.  Birmingham  Can.  Co.  37 
L.  J.  Ex.  25. 

^  Per  Alderson,  B.,  Blyth  v.  Birmingham  Waterworks  Co.,  11  Exch.  784. 

Latches  has  been  defined  to  be  "a  neglect  to  do  something  which  by  law  a 
man  is  obliged  to  do ;"  per  Lord  Ellenborough,  C.  J.;  Sebag  v.  Abitbol,  4  M. 
&  S.  463 :  30  E.  C.  L.  R.:  adopted  per  Abbott,  C.  J.,  Turner  v.  Hayden,  4  B. 
&C.  2:10E.  C.  L.  R. 

«  Judgm.  Degg  v.  Midland  R.  C,  1  H.  &  N.  781.  As  to  proof  of  negligence, 
see  Perren  v.  Monmouthshire  R.  C,  11  C.  B.  855,  and  cases  there  cited ;  Wil- 
loughby  V.  Horridge,  13  C.  B.  742;  74  E.  C.  L.  R.;  Templeman  v.  Haydon, 


250  broom's  legal  maxims. 

Having  thus  premised,  the  following  instances  will  serve  to 
sliow  in  what  manner  the  maxim  which  we  have  placed  at  the 
head  of  these  remarks  is  applied,  to  impose  restrictions,  first, 
upon  the  enjoyment  of  property,^  and,  secondly,  upon  the  acts 
and  conduct  of  each  individual  member  of  the  community.  In 
illustration  of  the  first  branch  of  the  subject,  we  may  observe, 
that,  if  a  man  builds  a  house  so  close  to  mine  that  his  roof  over- 
hangs mine,  and  throws  the  water  off  upon  it,  this  is  a  nuisance, 
for  which  an  action  will  lie.^  So,  an  action  will  lie,  if,  by  an 
erection  on  his  own  land,  he  obstructs  my  ancient  lights  and 
windows ;  for  a  man  has  no  right  to  erect  a  new  edifice  on  his 
ground  so  as  to  prejudice  what  has  long  been  enjoyed  by  another^ 
r^.QQii  — sedificare  in  tuo  propria  solo  non  licet  quod  alteri  noceat* 
^  In  like  manner,  if  a  man,  by  negligence  and  carelessness 

in  pulling  down  his  house,  occasion  damage  to,  or  accelerate  the 
fall  of,  his  neighbour's,  he  will  be  clearly  liable,'  although  the 
mere  circumstance  of  juxtaposition  does  not,  in  the  absence  of 
any  right  of  easement,  render  it  necessary  for  a  person  who  pulls 
down  his  wall  to  give  notice  of  his  intention  to  the  owner  of  an 
adjoining  wall,  nor  is  such  person,  if  he  be  ignorant  of  the  exist- 
ence of  the  adjoining  wall,  bound  to  use  extraordinary  caution 
in  pulling  down  his  own.* 

Id.  507 ;  Melville  v.  Doidge,  6  C.  B.  450 :  60  E.  0.  L.  R.;  Grote  v.  Chester  and 
Holyhead  R.  C,  3  Exch.  251 ;  Dansey  v.  Richardson,  3  E.  &  B.  144:  77  E.  C. 
L.  R.;  Lawrence  v.  Great  Northern  R.  C,  16  Q.  B.  643:  71  E.  C.  L.  R.; 
Roberts  v.  Smith,  3  H.  &  N.  313 ;  CashiU  v.  "Wright,  6  E.  &  B.  891:  88  E.  C. 
L.  R. 

>  See  per  Holt,  C.  J.,  Tenant  v.  Goldwin,  3  Lord  Raym.  1092-8. 

2  3  Bla.  Com.,  21st  ed.,  216  ;  Penruddocke's  case,  5  Rep.  100 ;  Fay  v.  Pren- 
tice, 1  C.  B.  838 ;  50  E.  C.  L.  R. 

3  3  Bla.  Com.,  21st  ed.,  216,  217.  See  Dodd  v.  Holme,  1  A.  &  E.  493  :  38 
E.  C.  L.  R.;  recognised,  Bradbee  v.  Mayor,  &c.,  of  London,  5  Scott,  N.  R.  130 ; 
Partridge  v.  Scott,  3  M.  &  W.  330 ;  recognising,  Wyatt  v.  Harrison,  3  B.  &  Ad. 
871 :  23  E.  C.  L.  R. ;  Brown  v.  "Windsor,  1  Cr.  &  J.  30.  See  Renshaw  v.  Bean, 
18  Q.  B.  113 :  83  E.  C.  L.  R. 

*  3  Inst.  301. 

5  Bradbee  v.  Mayor,  &c.,  of  London,  5  Scott,  N.  R.  130  ;  per  Lord  Denman, 
C.  J.,  Dodd  v.  Holme,  1  A.  &  E.  505 :  38  E.  C.  L.  R.  See  Peyton  v.  Mayor, 
&c.,  of  London,  9  B.  &  C.  735 :  17  E.  C.  L.  R. 

«  Chadwick  v.  Trower,  6  Bing.  N.  C.  1:  37  E.  C.  L.  R.:  reversing  S.  C,  3 
Bing.  N.  C,  334:  33  E.  C.  L.  R;  cited,  5  Scott,  N.  R.  119;  Grocers'  Co.  v. 
Donne,  3  Bing.  N.  C.  34 ;  33  E.  C.  L.  R.;  Davis  v.  London  and  Blackwell  R. 
C,  3  Scott,  N.  R.  74. 
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Neither  is  any  "obligation  towards  a  neighbour  cast  by  law 
on  the  owner  of  a  house,  merely  as  such,  to  keep  it  repaired  in  a 
lasting  and  substantial  manner :  the  only  duty  is  to  keep  it  in 
such  a  state  that  his  neighbour  may  not  be  injured  by  its  fall ; 
the  house,  may,  therefore,  be  in  a  ruinous  state,  provided  it  be 
shored  sufficiently,  or  the  house  may  be  demolished  altogether."' 
Where,  however,  several  houses  belonging  to  the  same  owner 
are  built  together,  so  that  each  requires  the  support  of  the  ad- 
joining house,  and  the  owner  parts  with  one  of  these  houses,  the 
right  to  such  support  is  not  thereby  lost.^ 

Where  a  person  builds  a  house  on  his  own  land,  which  has 
been  previously  excavated  to  its  extremity  for  mining  rxqon-i 
*purposes,  it  has  been  held  that  he  does  not  thereby  ac- 
quire a  right  to  support  for  the  house  from  the  adjoining  land 
of  another,  at  least,  such  right  will  not  be  acquired  until  twenty 
years  have  elapsed  since  the  house  first  stood  on  excavated  land, 
and  was  in  part  supported  by  the  adjoining  land,  in  which  case 
a  grant  from  the  owner  of  the  adjoining  land  of  such  right  to 
support  may  be  inferred ;  and  this  case  is  an  authority  to  shoW) 
that  a  man,  by  building  a  house  on  the  extremity  of  his  own 
land,  does  not  thereby  acquire  any  right  of  easement  for  support, 
or  otherwise,  over  the  adjoining  land  of  his  neighbour.  He  has 
no  right  to  load  his  own  soil,  so  as  to  make  it  require  the  support 
of  that  of  his  neighbour,  unless  he  has  some  grant  to  that  effect.^ 

As  between  the  owner  of  the  surface  of  the  land  and  the  owner 
of  the  subjacent  mineral  strata,  and  as  between  the  owners  of 
adjoining  mines,  questions  frequently  arise  involving  a  considera- 
tion of  the  maxim,  sic  utere  tuo  ut  alienum  non  Isedas,  and  needing 
an  interpretation  of  it  not  too  much  infringing  on  the  rights  of 
ownership.  In  Humphries  v.  Brogden,^  the  plaintiff,  being  the 
occupier  of  the  surface  of  land,  sued  the  defendant  in  case,  for 

'  Judgm.  Chauntler  v.  Robinson,  4  Exch.  170. 

«  Richards  v.  Rose,  9  Exch.  318. 

'  Partridge  v.  Scott,  3  M.  &  W.  220,  228  ;  recognised,  Acton  v.  Blundell,  13 
M.  &  W.  352  ;  Judgm  Gayford  v.  Nicholls,  9  Exch.  707,  708.  See  JefTries  v. 
Williams,  5  Exch.  792,  800.  As  to  the  right  of  tlie  owner  of  land  to  lateral 
support,  see  also,  Judgm.  12  Q.  B.  743 :  64  E.  C.  L.  R. 

"  13  Q.  B.  739,  (with  which  compare  Hilton  v.  Whitehead,  Id.  734 :  64  E.  C. 
L.  R.;  Roberts  7.  Haines,  6  E.  &  B.  643  ;  88  E.  L.  0.  R.;  S.  C,  27  L.  J.  Ex. 
49 ;  Rowbotham  v.  Wilson,  Id.  593  ;  Smart  v.  Morton,  5  E.  &  B.  30  :  85  E.  C. 
L.  R.;  Nicklin  v.  Williams,  10  Exch.  259. 
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negligently  and  improperly,  and  -without  leaving  any  sufficient 
pillars  and  supports,  and  contrary  to  the  custom  of  mining  in 
that  district,  working  the  subjacent  minerals,  -per  quod  the  surface 
i-^„  gave  way.  Issue  being  joined  on  a  *plea  of  not  guilty 
-^  to  this  declaration,  it  was  proved  at  the  trial  that  plaintiff 
was  in  occupation  of  the  surface,  which  was  not  built  upon,  and 
defendant  of  the  subjacent  minerals,  but  there  was  no  evidence 
showing  how  the  occupation  of  the  superior  and  inferior  strata 
came  into  difierent  hands.  The  jury  found  that  the  defendant 
had  worked  the  mines  carefully  and  according  to  the  custom,  but 
without  leaving  sufficient  support  for  the  surface.  And  the  Court 
of  Q.  B.  held,  that  upon  this  finding  the  verdict  should  be  entered 
for  the  plaintiff,  because  of  common  right  the  owner  of  the  sur- 
face is  entitled  to  support  from  the  subjacent  strata. 

The  jjri'mi^  facie  rights  and  obligations  of  parties  so  situated 
relatively  to  each  other,  as  above  supposed,  may,  however,  be 
varied  by  the  production  of  title  deeds  or  other  evidence.' 

In  Smith  v.  Kenrick,^  the  mutual  obligations  of  the  owners  of 
adjoining  mines  were  much  considered  by  the  Court  of  C.  P., 
who  conclude  as  follows — that  "  it  would  seem  to  be  the  natural 
right  of  each  of  the  owners  of  two  adjoining  coal-mines — neither 
being  subject  to  any  servitude  to  the  other — to  work  his  own  in 
the  manner  most  convenient  and  beneficial  to  himself,  although 
the  natural  consequence  may  be  that  some  prejudice  will  accrue 
to  the  owner  df  the  adjoining  mine,  so  long  as  that  does  not  arise 
from  the  negligent  or  malicious  conduct  of  the  party." 

From  the  above  and  similar  classes  of  .cases  we  may  infer  that 

much  caution  is  needed  in  applying  the  maxim  now  under  our 

notice — in  determining  how  far  it  may,  on  a  *given  state 

of  facts,  restrict  the  mode  in  which  property  may  be 

enjoyed  or  used. 

Again,  the  rule  of  law  which  governs  the  enjoyment  of  a 
stream  flowing  in  its  natural  course  over  the  surface  of  land 
belonging  to  different  proprietors  is  well  established,  and  is 
particularly  illustrative  of  the  maxim  under  consideration.  Ac- 
cording to  this  rule,  each  proprietor  of  the  land  has  a  right  to 

'  Per  Lord  Campbell,  C.  J.,  in  Humphries  v.  Brogden,  and  Smart  v.  Morton, 
supra  ;  Robotham  v.  Wilson,  6  E.  .&  B.  593  :  88  E.  C.  L.  H. 

z  7  C.  B.  515,  564  :  63  E.  C.  L.  R.  :  with  which  compare  Clegg  t.  Dearden, 
13  Q.  B.  576 :  64  E.  C.  L.  R. 
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the  advantage  of  the  stream  flowing  in  its  natural  course  over 
Ms  land,  and  to  use  the  same  as  he  pleases  for  any  purposes  of  his 
own,  provided  that  they  be  not  inconsistent  with  a  similar  right 
in  the  proprietor  of  the  land  above  or  below ;  so  that  neither  can 
any  proprietor  above  diminish  the  quantity  or  injure  the  quality 
of  the  water,  which  would  otherwise  naturally  descend ;  nor  can 
any  proprietor  below  throw  back  the  water  without  the  license 
or  the  grant  of  the  proprietor  above.^  Where,  therefore,  the 
owner  of  land  applies  the  stream  running  through  it  to  the  use 
of  the  mill  newly  erected,  or  to  any  other  purpose,  he  may,  if 
the  stream  is  diverted  or  obstructed  by  the  proprietor  of  land 
above,  recover  against  such  proprietor  for  the  consequential 
injury  to  the  mill ;  and  the  same  principle  seems  to  apply  where 
the  obstruction  or  diversion  has  taken  place  prior  to  the  erection 
of  the  mill,  unless,  indeed,  the  owner  of  land  higher  up  the  stream 
has  acquired  a  right  to  any  particular  mode  of  using  the  water 
by  prescription,  that  is,  by  *user  continued  until  the  pre-  r#oq-| 
sumption  of  a  grant  has  arisen.^ 

With  respect  to  water  flowing  in  a  subterraneous  course,  it 
has  been  held,  that,  in  this,  the  owner  of  land  through  which  it 
flows  has  uo  right  or  interest  (at  all  events  in  the  absence  of  an 
uninterrupted  user  of  the  right  for  more  than  twenty  years), 
which  will  enable  him  to  maintain  an  action  against  a  landowner, 
who,  in  carrying  on  mining  on  operations  in  his  own  land  in  the 
usual  manner,  drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner,  and  lays  his  well  dry  f  for,  according  to  the 
principle  already  stated,  if  a  man  digs  a  well  in  his  own  land,  so 
close  to  the  soil  of  his  neighbour  as  to  require  the  support  of  a 
rib  of  clay  or  of  stone  in  his  neighbour's  land  to  retain  the  water 

'  Mason  v.  Hill,  5  B.  &  Ad.  1 :  27  E.  C.  L.  R.  ;  Wriglit  v.  Howard,  1  Sim. 
&  Stu.  190 ;  cited  Judgm.  13  M.  &  W.  349  ;  Judgm.  Embrey  v.  Owen,  6  Exch. 
368-373  ;  Chasemore  v.  Richards,  3  H.  &  N.  168  ;  ante,  p.  187,  and  cases  there 
cited  ;  Rawstron  v.  Taylor,  11  Exch.  369  ;  Broadbent  v.  Ramsbotham',  Id.  603  ; 
Sampson  V.  Hoddinott,  1  C.  B.,  N.  S.  590:  87  E.  C.  L.  R.  See  Whaley  v. 
Laing,  3  H.  &  N.  476  (where  the  action  was  brought  for  fouling  the  water 
used  by  plaintiff);  S.  0.  reversed  in  Error,  June,  1858. 

z  Judgm.  Mason  v.  Hill,  5  B.  &  Ad.  35  :  37  E.  0.  L.  R.  ;  where  the  Roman 
law  upon  this  subject  is  briefly  considered.  See  Hale  t.  Oldroyd,  14  M.  &  W. 
789. 

3  Acton  V.  Blundell,  13  M.  &  W.  324 ;  Chasemore  v.  Richards,  2  H.  &  N. 
168,  where  see,  particularly  in  reference  to  the  maxim  snpra,  per  Coleridge,  J., 
diss.  ;  South  Shields  Watenvorks  Co.  v.  Cookson,  15  L.  J.  Ex.  315. 
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in  the  well,  no-  action  will  lie  against  the  owner  of  the  adjacent 
land  for  digging  away  such  clay  or  stone,  which  is  his  own  prop- 
erty, and  thereby  letting  out  the  water ;  and  it  would  seem  to 
make  no  difference  as  to  the  legal  rights  of  the  parties  if  the  well 
stands  some  distance  within  the  plaintiff's  boundary,  and  the 
digging  by  the  defendant,  which  occasions  the  water  to  flow  from 
the  well,  is  some  distance  within  the  defendant's  boundary,  which 
is,  in  substance,  the  very  case  above  stated.' 

The  principle  which  the  above  instances  have  been  selected  to 
i-*qoR-|  illustrate  likewise  applies  where  various  *rights,  which 
are  at  particular  times  unavoidably  inconsistent  with 
each  other,  are  exercised  concurrently  by  difierent  individuals ; 
as,  in  the  case  of  a  highway,  where  right  of  common  of  pasture 
and  right  of  common  of  turbary  may  exist  at  the  same  time ;  or 
of  the  ocean,  which,  in  time  of  peace,  is  the  common  highway  of 
all  f  in  that  of  a  right  of  free  passage  along  the  street,  which 
right  may  be  sometimes  interrupted  by  the  exercise  of  other 
rights,  as  by  erecting  a  hoard  for  repairing  a  house  f  or  in  that 
of  a  port  or  navigable  river,''  which  may  be  likewise  subject  at 
times  to  temporary  obstruction.  In  these  and  similar  cases, 
where  such  different  co-existing  rights  happen  to  clash,  the 
maxim,  sic  utere  tuo  ut  alienum  non  Isedas,  will,  it  has  been 
observed,  generally  serve  as  a  clue  to  the  labryinth.'  And, 
further,  the  possible  jarring  of  pre-existing  rights  can  furnish 
no  warrant  for  an  innovation  which  seeks  to  create  a  new  right 

'  Juclgm.  13  M.  &  W.  353,  353. 

The  law  respecting  the  right  to  flowing  water,  to  an  artificial  water-course, 
and  to  subterranean  water,  is  considered  in  Broom's  Com.  797-800. 

2  Per  Story,  J.,  The  Marianna  Flora,  11  Wheaton  (U.  S.),  R.  43. 

3  See  Bradbee  v.  Mayor,  &c.,  of  London,  5  Scott,  N.  R.,  79  ;  Wilkes  v.  Hun- 
gerford  Market  Co.,  3  Bing.,  N.  C.  281 :  39  E.  C.  L.  R.  :  (which  was  an  action 
on  the  case  for  continuing  an  authorised  obstruction  for  an  unreasonable  time) ; 
Reg.  V.  Charlesworth,  16  Q.  B.  1013 :  71  E.  C.  L.  R. 

4  See  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339  :  53  B.  C.  L.  R.  ;  Dobson 
V.  Blaokmore,  9  Q.  B.  991 :  58  E.  C.  L.  R.  ;  Dimes  v.  Petley,  15  Q.  B.  376 :  69 
E.  C.  L.  R.  ;  Reg.  v.  Betts,  15  Q.  B.  1032 :  69  E.  C.  L.  R.  As  to  the  hability 
of  the  owner  of  a  vessel,  anchor,  or  other  thing,  which  haying  been  sunk  in  a 
river  obstructs  the  navigation,  see  Brown  v.  Mallett,  5  C.  B.  599 :  57  E.  C.  L. 
R.  ;  Hancock  v.  York,  Newcastle,  and  Berwick  R.  C,  10  C.  B.  848 :  70  E.  C. 
L.  R.  ;  Metcalfe  v.  Hetherington,  11  Exch.  357. 

5  Judgm.  R.  V.  Ward,  4  A.  &  E.  384 :  31  E.  C.  L.  R.  ;  Judgm.  15  Johns. 
(XJ.  S.),  R.  218 ;  Panton  v.  Holland,  17  Id.  100. 
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to  tlie  prejudice  of  an  old  one ;  for  there  is  no  legal  principle  to 
justify  such,  a  proceeding.' 

Not  only,  moreover,  does  the  law  give  redress  where  a  sub- 
stantive injury  to  property  is  committed,  but,  on  the  same 
principle,  the  erection  of  anything  offensive  so  near  *the  r*oq(T-| 
house  of  another  as  to  render  it  useless  and  unfit  for 
habitation  is  actionable  f  the  action  in  such  cases  being  founded 
on  the  infringement  or  violation  of  the  rights  and  duties  arising 
by  reason  of  vicinage.'  An  action,  however,  cannot  be  main- 
tained for  the  reasonable  use  of  a  person's  right,  although 
exercised  so  as  to  occasion  annoyance  or  inconvenience  to 
another :  as,  if  a  butcher,  brewer,  &c.,  carry  on  his  trade  in  a 
convenient  place  ;*  or  if  a  man  built  a  house  whereby  my  pros- 
pect is  interrupted,°,or  open  a  window  whereby  my  privacy  is 
disturbed ;  in  which  latter  case,  the  only  remedy  is  to  build  ".on 
the  adjoining  land  opposite  to  the  offensive  window.^  In  the 
instances  just  mentioned  the  general  principle  applies — qui  jure 
suo  utitur  neminem  laeditH 

By  stat.  2  &  3  Will.  4,  c.  71,  s.  2,'  it  is  provided,  that  where  a 
right  to  an  easement  is  claimed  by  any  person  who  has  enjoyed 
the  same,  without  interruption,  for  the  full  period  of  twenty 
years,  such  claim  shall  not  be  defeated  or  destroyed  by  showing 

'  Judgm.  R.  V.  Ward,  supra. 

2  Per  Borougli,  J.,  Dean  v.  Clayton,  7  Taunt.  497:  2  B.  C.  L.  R.;  Doe  d. 
Bish  V.  Keeling,  1  M.  &  S.  95 :  28  E.  C.  L.  R.  See  Simpson  v.  Savage,  1  C. 
B.,  N.  S.  347:  87  E.  C.  L.  R.;  Mumford  v.  Oxford,  Worcester  and  Wolver- 
hampton R.  C,  1  H.  &  N.  34.  ^ 

s  Alston  V.  Grant,  3  E.  &  B.*128 :  77  E.  C.  L.  R.;  Judgm.  Reedie  v.  London 
and  North  Western  R.  C,  4  Exch.  256,  357. 

"  Elliotson  V.  Feetham,  3  Bing.,  N.  C.  134:  39  E.  C.  L.  R.;  Bliss  v.  Hall,  4 
Bing.,  N.  C.  183 :  33  E.  C.  L.  R.;  Flight  v.  Thomas,  10  A.  &  E.  590 :  37  E. 
C.  L.  R.;  Knowles  v.  Richardson,  1  Mod.  55 ;  per  Wray,  C.  J.,  9  Rep.  58  b. 
See  Arg.  Acton  v.  Blundell,  12  M.  &  W.  341. 

^  Com.  Dig.,  "Action  upon  the  case  for  a  Nuisance,"  (C);  Aldred's  case,  9 
Rep.  58.  According  to  the  Roman  law  it  was  forbidden  to  obstmct  the  pros- 
pect from  a  neighbour's  house :  see  D.  8.  3.  3.  &  15  ;  Wood,  Civ.  Law,  3d  ed., 
92,  93. 

"  Per  Eyre,  C.  J.,  cited  3  Camp.  83.  See  Cross  v.  Lewis,  4  D.  &  R.  234  :  16 
E.  0.  L.  R.;  Renshaw  v.  Bean,  18  Q.  B.  113 :  83  E.  C.  L.  R.;  Cawkwell  v.  Rus- 
sell, 26  L.  J.,  Ex.  34. 

'  Vide  D.  50.  17.  151  and  155,  §  1. 

8  See  Murgatroyd  v.  Robinson,  7  E.  &  B.  391:  90  E.  C.  L.  R.;  Winship  v. 
Hudspeth,  10  Exch.  5. 
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only  that  such  easement  was  first  enjoyed  at  a  time  prior  to  such 
r»QQ«i  ps^iod  of  *t-wenty  years,  though  it  may  be  defeated  in 
any  other  way  in  which  it  might  have-beeen  defeated 
prior  to  that  statute. 

In  case  for  annoying  plaintiff  in  the  enjoyment  of  his  house, 
by  causing  offensive  smells  to  arise  near  to,  in,  and  about  it, 
defendant  pleaded  enjoyment  as  of  right  for  twenty  years  of  a 
mixen  on  defendant's  land  contiguous  and  near  to  plaintiff's 
house,  whereby,  during  all  that  time,  offensive  smells  necessarily 
and  unavoidably  arose  from  the  said  mixem ;  and,  after  verdict 
for  the  defendant,  the  Court  of  Queen's  Bench  held  the  plea 
bad,  because  it  did  not  show  a  right  to  cause  offensive  smells  in 
»the  plaintiff's  premises,  nor  that  any  smell  had,  in  fact,  been  used 
to  pass  beyond  the  limits  of  defendant's  own  land.^ 

.  Again,  if  the  owner  of  adjacent  land  erects  a  building  so  near 
the  house  of  the  plaintiff  as  to  prevent  the  air  and  light  from 
entering  and  coming  through  the  plaintiff's  windows,  an  action 
will,  in  some  cases,  lie.  The  law  on  this  subject  formerly  was, 
that  no  action  would  lie,  unless  a  right  had  been  gained  in  the 
lights  by  prescription  f  but  it  was  subsequently  held,  that,  upon 
evidence  of  an  adverse  enjoyment  of  lights  for  twenty  years  or 
upwards  unexplained,  a  jury  might  be  directed  to  presume  a 
right  by  grant  or  otherwise,  even  though  no  lights  had  existed 
there  before  the  commencement  of  the  twenty  years  ■?  and 
although,  formerly,  if  the  period  of  enjoyment  fell  short  of 
twenty  years,  a  presumption  in  favor  of  the  plaintiff's  right 
r#qoQ-|  iiiight  have  been  raised  *from  other  circumstances,  it  is 
now  enacted  by  2  &  3  Will.  '4,  c.  71,  s.  6,  that  no  pre- 
sumption shall  be  allowed  or  made  in  support  of  any  claim  upon 
proof  of  the  exercise  of  the  enjoyment  of  the  right  or  matter 
claimed  for  less  that  twenty  years ;  and  by  sec.  3  of  the  same 
statute,  that,  "  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building,  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty  years, 

'  Plight  V.  Tliomas,  10  A.  &  E.  590 :  37  E.  C.  L.  R.:  See  also,  Holford  v. 
Hankinson,  5  Q.  B.  584:  48  E.  0.  L.  R.;  Arkwright  v.  Gell,  5  M.  &  W.  303; 
Beeston  v.  Weate,  5  E.  &  B.  986 :  85  E.  C.  L.  R.;  Ward  v.  Robinson,  15  M.  & 
W.  237; 

2  See  D.  8.  3.  9. 

s  2  Selw.,  N.  P.,  10th  ed.,  1108, 1109. 
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without  interruption,'^  tlie  riglit  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing."  And  by  sec.  4,  it  is  further  en- 
acted, that  "  the  period  of  twenty  years  shall  be  taken  to  be  the 
period  next  before  some  suit  or  action  wherein  the  claim  shall 
have  been  brought  into  question ;  and  no  act  or  matter  shall  be 
deemed  to  be  an  interruption  within  the  meaning  of  the  statute, 
unless  the  same  shall  have  been  submitted  to,  or  acquiesced  in, 
for  one  year  after  the  party  interrupted  shall  have  had  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  be 
made."  The  last  section  of  this  Act  is  applicable  not  only  to 
obstructions  preceded  and  followed  by  portions  of  the  twenty 
years,  but  also  to  an  obstruction  ending  with  that  period ;  and, 
therefore,  a  prescriptive  title  to  the  access  and  use  of  light  may 
be  gained  by  an  enjoyment  for  nineteen  years  and  330  daj's,  fol- 
lowed by  an  obstruction  for  thirty-five  days.^ 

*To  the  instances  already  given,  showing  that,  according  r.^q^ /^-. 
to  the  maxim,  sic  utere  tuo  id  alienum  non  Isedes,  a  person, 
is  held  liable  at  law  for  the  consequence  of  his  negligence,  may 
be  added  the  following : — ^It  has  been  held,  that  an  action  lies 
against  a  party  for  so  negligently  constructing  a  hay-rick  on  the 
extremity  of  his  land  that,  in  consequence  of  its  s|)ontaneous 
ignition,  his  neighbour's  house  was  burnt  down.*  So,  the  owners 
of  a  canal,  taking  tolls  for  the  navigation,  are,  by  the  common 
law,  bound  to  use   reasonable  care   in  making  the  navigation 

'  See  Plasterers'  Co.  v.  Parisli  Clerks'  Co.,  6  Exch.  630. 

2  Flight  V.  Thomas,  (in  error,)  11  A.  &  E.  688  :  39  E.  C.  L.  E.:  (ifflrmed,  8 
CI.  &  Pin.  231.  See  Eaton  v.  Swansea  Waterworks  Co.,  17  Q.  B.  207:  79  E. 
C.  L.  E. 

And  see  further,  as  to  the  Prescription  Act,  Lowe  v.  Carpenter,  G  Esch.  825  ; 
AVard  v.  Ward,  7  Exch.  838 ;  Eochdale  Canal  Co.  v.  Eadcliffe,  18  Q.  B.  2S7 : 
83  E.  C.  L.  E.;  Keyse  v.  Powell,  2  E.  &  B.  132  :  75  E.  C.  L.  E.;  Harbidge  v. 
Warwick,  3  Exch.  552  ;  The  Salters,  Co.  v.  Jay,  3  Q.  B.  109  :  43  E.  C.  L.  R.; 
Palk  V.  Skinner,  18  Q.  B.  508  :  83  E.  C.  L.  E. 

»  Vaughan  v.  Menlove,  3  Bing.,  N.  C.  468 :  32  E.  0.  L.  E.;  Turberville  v. 
Stampe,  Lord  Eaym.  364;  S.  C,  1  Salk.  13;  Piggot  v.  The  Eastern  Counties 
R.  C,  8  C.  B.  229  :  54  E.  C.  L.  R.  As  to  liability  for  Are,  caused  by  negligence, 
see  further,  Filliter  v.  Phippard,  11  Q.  B.  347:  63  E.  C.  L.  E.;  per  Tindal,  C.  J., 
Eoss  T.  Hill,  2  C.  B.  889 :  52  E.  C.  L.  E.:  and  3  C.  B.  241 :  54  E.  C.  L.  E.; 
Smith  V.  Prampton,  1  Lord  Eaym.  62  ;  Vise.  Canterbury  v.  A.-G.,  1  Phill.  306. 

17 
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secure,  and  will  be  responsible  for  the  breacb  of  sucb  duty,  upon 
a  similar  principle  to  that  which  makes  a  shopkeeper,  who  in- 
vites the  public  to  his  shop,  liable  for  neglect  in  leaving  a  trap- 
door open  without  any  protection,  by  which  his  customers  suffer 
injury.i 

Where,  however,  in  cases  involving  an  inquiry  as  to  liability 
for  negligence,  the  immediate  and  proximate  cause  of  damage  is 
the  unskilfulness  of  the  plaintiff  himself,  he  clearly  cannot 
recover.  Thus,  some  bricklayers,  employed  by  the  defendant, 
had  laid  several  barrowfulls  of  lime  rubbish  before  the  defend- 
ant's door,  and,  whilst  the  plaintiff  was  passing  in  a  one  horse 
chaise,  the  wind  raised  a  cloud  of  dust  from  the  lime  rubbish, 
r*^j.i  1  "^■'^^^^  frightened  the  horse,  although  usually  very  quiet ; 
*he,  consequently,  started  on  one  side,  and  would  have 
run  against  a  waggon  which  was  meeting  them,  but  the  plaintiff 
hastily  pulled  him  round,  and  the  horse  then  ran  over  a  lime 
heap  lying  before  another  man's  door ;  by  the  shock  the  shaft 
was  broken,  and  the  horse,  being  still  more  frightened  ran  away, 
and  the  chaise  being  upset,  the  plaintiff  was  thrown  out  and 
liurt ;  it  was  held,  that,  as  the  immediate  and  proximate  cause  of 
the  injury  was  the  unskilfuluess  of  the  driver,  the  action  could 
not  be  maintained.^ 

In  very  many  recent  cases  which  can  merely  be  collected  here 
without  adequate  analysis  or  discussion,  the  doctrine  of  contribu- 
tory negligence^  has  been  much  considered.  It  may  be  shortly 
stated  thus — that  "although  there  may  have  been  negligence  on 
the  part  of  the  plaintiff^  yet,  unless  he  might,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  defendant's 
negligence,  he  is  entitled  to  recover :  if  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong."*    Ordi- 

'  Parnaby  v.  Lancaster  Canal  Co.,  11  A.  &  B.  233,  243,  and  cases  cited,  post, 
p.  343  :  89  E.  C.  L.  R. 

2  Flower  v.  Adams,  2  Taimt.  314. 

'■>  Qucere  whether  this  doctrine  applies  in  an  action  of  tort  founded  upon  con- 
tract :  Martm  v  The  Great  Northern  R.  C,  16  C.  B.  179,  196  :  51  E.  C.  L.  R.; 
Tooney  v.  London,  Brighton,  &  South  Coast  R.  C.  27  L.  J.,  C.  P.  39  ;  ei  vide 
Hodges  V.  Paterson,  26  L.  J.,  Ex.  228. 

*  Per  Parkr,  B.,  Bridge  v.  The  Grand  Junction  U.  C.  3  M.  &  W.  248,  (citing 
Butterfield  v.  Forrester,  11  East,  60  ;)  recognised  in  Davies  v.  Mann,  10  M.  & 
W.  546  ;  cited  and  explained  per  Lord  Campbell,  C.  J.,  Dowell  v.  Steam  NaYi- 
gation  Co.  5  B.  &  B.  195  :  85  E,  C,  L.  R.;  Holden  v.  The  Liverpool  New  Gas 
and  Coke  Co.  3  C.  B.  1 :  54  B.  C.  L.  R. ;  Caswell  v.  Worth,  5  B.  &  B.  849  :  85 


PEOPEETY — ITS    EIGHTS    AND    LIABILITIES.       259 

nary  care,  it  has  *moreover  been  observed,  must  mean  ^^04.9-1 
that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  in  the  plaintiff's  situation  ;^  and,  in  the  absence  of 
such  ordinary  care  on  the  part  of  the  plaintiff;  the  case  will  fall 
within  and  be  governed  by  the  general  rule  of  the  English  law, 
that  "no  one  can  maintain  an  action  for  a  wrong  where  he  has 
consented  or  [(liredly'']  contributed  to  the  act  which  occasions  his 
loss."3 

In  cases  such  as  are  now  before  us  the  rule  as  to  remoteness 
would  seem,  however,  to  have  a  twofold  applicability,  for  first, 
a  plaintiff  will  not  necessarily  be  disentitled  to  redress  whose 
negligence  was  but  remotely  connected  with  the  accident  ;^  and 
secondly,  it  may  well  be  doubted  whether  "  a  person  who  is  guilty 
of  negligence  is  responsible  for  all  the  consequences  which  may 
under  any  circumstances  arise,  and  in  respect  of  mischief  which 
could  by  no  possibility  have  been  foreseen,  and  which  no  reason- 
able person  would  have  anticipated."^ 

It  is  not,  however,  true,  as  a  general  proposition,  that  miscon- 
duct, even  wilful  and   culpable   misconduct,   must  necessarily 
exclude  the  plaintiff  who  is  guilty  of  it  from  the  right  to  sue ; 
for  not  unfrequently  the  rule  holds  that  injuria  non  excusat  inju 
riamf  a  trespasser,  although  liable  to  an  action  for  the  injury 

E.  C.  L.  E.;  Clayards  V.  Dethick,  12  Q.  B.  439:  64  E.  C.  L.  R.;  Wise  v.  Great 
Western  R.  C.  1  H.  &  N.  63 ;  White  v.  Winnisimmet  Co.  7  Gushing  (U.  S. ) 
R.  155  ;  Marriott  v.  Stanley,  1  Scott,  N.  R.  392 ;  Ljiich  v.  Jvurdin,  1  Q.  B.  29  : 
41  E.  C.  L.  R. ;  Goldthorpe  v.  Hardmans,  13  M.  &  W.  377  ;  Pardington  v.  South 
Wales  R.  C.  11  Exch.  392  ;  Dakin  v.  Brown,  8  C.  B.  92 :  65  E.  C.  L.  R.  As 
to  Thoroughgood  v.  Bryan,  8  C.  B.  115:  65  E.  C.  L.  R.:  see  the  remarks  1 
Smith,  L.  C.,  4th  ed.,  220 ;  per  Williams,  J.,  Tufl'  v.  Warman,  26  L.  J.,  C.  P. 
265. 

1  Judgm.  1  Q,  B.  36 :  41  E.  0.  L.  R. 

2  Dowell  T.  Steam  Navigation  Co.  5  E.  &  B.  195  :  85  E.  C.  L.  R.;  Dynen  y. 
Leach,  26  L.  J.,  Ex.  221. 

3  Per  Tindal,  C.  J.,  Gould  v.  Oliver,  2  Scott,  N.  R.  257.  See  Smith  v.  Dob- 
son,  3  Scott,  N.  R.  336  ;  Taylor  v.  Clay,  9  Q.  B.  713  :  58  E.  C.  L.  R. 

"  Per-Williams,  J.,  Tuff  v.  Warman,  26  L.  J.,  C.  P.  267 ;  Dowcll  v.  Steam 
Navigation  Company.,  supra;  Morrison  v.  General  Steam  Navigation  Co.  8 
Exch.  733. 

5  Per  Pollock,  C.  B.,  Greenland  v.  Chaplin,  5  Exch.  248  ;  and  in  Rigby  v. 
Hewitt,  Id.  243. 

«  See  Alston  v.  Herring,  11  Exch.  822 ;  Dimes  v.  Petley,  15  Q.  B.  276  :  69 
E.  C.  L.  R. :  and  analogous  cases  cited,  post. 
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r^0Ao-<  which  he  does,  *does  not  necessarily  forfeit  his  right  of 
action  for  an  injury  which  he  has  sustained  ;^  ex.  gr.  by 
falling  into  a  hole  excavated  on  defendant's  premises,  adjoining 
to  a  public  way,  and  rendering  it  u.nsafe  to  persons  using  the 
way  with  ordinary  care.^  If  the  defendant  has  been  guilty  of  a 
breach  of  duty — public  or  private' — producing  the  damage  com- 
plained of,  he  will  in  general,  under  circumstances  such  as  here 
supposed,  be  responsible.  Nor  does  this  proposition,  if  rightly 
understood,  conflict  with  the  rule  already  stated,*  that  "  no  man 
by  his  wrongful  act  can  impose  a  duty."' 

In  Bird  v.  Holbrook,^  the  defendant,  for  the  protection  of  his 
property,  some  of  which  had  been  stolen,  set  a  spring-gun,  with- 
out notice,  in  a  walled  garden,  at  a  distance  from  his  house,  and 
the  plaintiSj  who  climbed  over  the  wall  in  pursuit  of  a  stray  fowl, 
having  been  shot,  and  seriously  injured,  the  defendant  was  held 
liable  in  damages.'  It  was,  indeed,  observed,  in  a  subsequent 
r*^j-n  ^^s^»  ^^^  ^^^  decision  proceeded  on  the  ground,  that  *set- 
ting  spring-guns  without  notice  was,  independently  of 
'the  statute,*  an  unlawful  act ;  but,  it  was  likewise  remarked  that, 
although  the  correctness  of  such  a  position  might  perhaps  be 
questioned,  yet,  if  it  were  sound,  the  above  ruling  was  correct  •? 

'  See  Judgm.  Degg  v.  Midland  R.  C.  1  H.  &  N.  780. 

2  Barnes  v.  Ward,  9  C.  B.  393,  420  :  07  E.  C.  L.  E. :  with  wliicli  compare 
Stone  V.  Jackson,  16  C.  B.  199  :  81  E.  C.  L.  R. ;  Comwell  v.  Metropolitan  Com- 
missioners  of  Sewers,  10  Excli.  771,  774,  where  Alderson,  B.,  says,  "Suppose 
there  is  an  enclosed  yard  with  several  dangerous  holes  in  it,  and  the  owner 
allows  the  public  to  go  through  the  yard,  does  that  cast  on  him  any  obligation 
to  fill  up  the  holes  ?    Under  such  circumstances  cavmt  mator?" 

0  See  Broom's  Com.  661-686  ;  Seymour  v.  Maddox,  16  Q.  B.  326  :*71  E.  C. 
L.  R.;  Southcote  v.  Stanley,  1  H.  &  N.  247  ;  Brass  v.  Maitland,  6  E.  &  B.  470, 
484  :  88  E.  C.  L.  R.  "  Ante,  p.  247. 

5  Judgm.  1  H.  &  N.  783  ;  Dalton  v.  Denton,  1  C.  B,,  N.  S.  673  :  87  E.  C. 
L.  R. 

6  4  Bing.  628  :  13  E.  C.  L.  R.:  with  which  compare  Wootton  v.  Dawkins,  2 
C.  B,,  N.  S.  413:  89  E.  C.  L.  R.  See  also,  Judgm.  Mayor  of  Colchester  v. 
Brooke,  7  Q.  B.  339  :  53  E.  C.  L.  R.  :  citing  Davies  v.  Mann,  ante,  p.  341  (d). 

7  Bird  V.  Holbrook,  4  Bing.  628  :  13  E.  C.  L.  R.:  cited  1  Q.  B.  37 :  41  E.  C. 
L.  E.:  and  in  Judgm.  1  H.  &  N.  780 ;  Ilott  v.  Wilkes,  3  B.  &  Aid.  304 :  5  E.  C. 
L.  R.     See  also,  Arg.  1  Scott,  N.  R.  393,  394. 

8  7  &  8  Geo.  4,  c.  18. 

9  Judgm.  Jordin  T.  Crump,  8  M.  &  W.  789,  where  the  Court  agree  in  opinion 
with  Gibbs,  C.  J.,  in  Deane  v.  Clayton,  7  Taunt.  489,  which  was  an  action  for 
killing  plaintiffs  dog  by  a  spike  placed  on  defendant's  land  for  the  preservation 
of  his  game. 


PROPERTY — ITS    RIGHTS    AND    LIABILITIES.       261 

and,  on  the  wtiole,  we  may  it  seems  conclude,  with  reference  to 
this  subject,  that  although  the  law,  in  certain  cases,  forbids  the 
setting  of  instruments  capable  of  causing  injury  to  man,"  where 
such  injury  will  be  a  probable  consequence  of  setting  them,  yet, 
with  the  exception  of  those  cases,  a  man  has  a  right  to  do  what 
he  pleases  with  his  own  land.^ 

As  bearing  to  some  extent  upon  the  doctrine  of  contributory 
negligence,  and  the  legal  principles  discussed  in  Bird  v.  Holbrook,  ■ 
the  cases  below  cited,^  which  have  reference  to  the  liability  of  a 
railway  company  for  damage  sustained  by  cattle  trespassing  on 
their  line,  may  further  be  consulted. 

With  respect  to  one  important  class  of  cases  of  frequent  occur- 
rence, falling  directly  within  the  general  principle  under  review, 
viz. :  where  damage  is  caused  by  collision  between  two  vessels, 
it  has  been  observed,  that  "there  are  four  possibilities  under 
which  an  acciderit  of  this  sort  may  occur.  In  the  first  place,  it 
may  happen  *without  blame  being  imputable  to  either  p.v.qi--] 
party,  as  where  the  loss  is  occasioned  by  a  storm,  or  any 
other  vis  major.  In  that  case,  the  misfortune  must  be  borne  by 
the  party  on  whom  it  hajDpens  to  light,  the  other  not  being  re- 
sponsible to  him  in  any  degree.  Secondly,  a  misfortune  of  this 
kind  may  arise  where  both  parties  are  to  blame,  where  there  has 
been  a  want  of  dae  diligence  or  of  skill  on  both  sides.  In  such 
a  case,  the  rule  of  law  is,  that  the  loss  must  be  apportioned  be- 
tween them,  as  having  been  occasioned  by  the  fault  of  both  of 
them.  Thirdly,  it  may  happen  by  the  misconduct  of  the  suffering 
party  only,  and  then  the  rule  is,  that  the  sufferer  must  bear  his 
own  burthen.  Lastly,  it  may  have  been  the  fault  of  the  ship 
which  ran  the  other  down ;  and,  in  this  case,  the  injured  party 
would  be  entitled  to  an  entire  compensation  from  the  other."^ 

1  Judgm.  8  M.  &  W.  787. 

2  Fawcett  v.  York  and  North  Midland  R.  C.  16  Q.  B.  610 :  71  E.  C.  L.  R.; 
Ricketts  v.  East  and  West  India  Docks,  &c.  R.  C.  13  C.  B.  100  :  74  E.  C.  L.  R. ; 
Manchester,  Sheffield,  and  Lincolnshire  R.  C.  v.  Wallis,  14  C.  B.  213  :  78  E. 
C.  L.  R:;  Midland  R.  C.  v.  Daykin,  17  C.  B.  13G:  84  E.  C.  L.  R.  ;  Ellis  v. 
London  and  South  Western  R.  C.  2  H.  &  N.  424.  See  also,  Sliarod  v.  London 
and  North  Western  R.  C.  4  Exch.  580. 

3  Judgm.  The  Woodrop  Sims,  3  Dods.  Adm.  R.  83  ;  Hay  v.  Le  Neve,  2  Shaw, 
Scotch  App.  Cas.  395  ;  Judgm.  De  Vaux  v.  Salvador,  4  A.  &  E.  431 ;  31  E.  C. 
L.  R.;  The  Test,  11  Jur.  998  ;  Brown  v.  Wilkinson,  15  M.  &  W.  391 ;  Dowell 
y.  Steam  Navigation  Co.  5  E.  &  B.  195 :  83  E.  C.  L.  R.  ;  Tuff  v.  Warman,  i'i 
L.  J.,  C.  P.  265;  Morris(ni  v.  General  Steam  Navigation  Co.,  8  Exch.  733; 
General  Steam  Navigation  Co.  v.  Morrison,  13  C.  B.  581 ;  76  E.  C.  L.  R. 
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Again,  willi  reference  to  restitution  in  a  case  of  capture,  Lord 
Stowell  lias  observed :  the  natural  rule  is,  that,  if  a  party  be 
unjustly  deprived  of  his  property,  he  ought  to  be  put,  as  nearly 
as  possible,  in  the  same  state  as  he  was  before  the  deprivation 
took  place;  technically  speaking,  he  is  entitled  to  restitution, 
"with  costs  and  damages.  This  is  the  general  rule  upon  the  sub- 
ject ;  but,  like  all  other  general  rules,  it  must  be  subject  to 
modification.  If,  for  instance,  any  circumstances  appear,  which 
show  that  the  suffering  party  has  himself  furnished  occasion  for 
the  capture, — if  he  has,  by  his  own  conduct,  *in  some 
degree  contributed  to  the  loss, — then  he  is  entitled  to  a 
somewhat  less  degree  of  compensation  than  what  is  technically 
called  simple  restitution.'" 

The  law  also,  through  regard  to  the  safety  of  the  community, 
requires  that  persons  having  in  their  custody  instruments  of 
danger,  should  keep  them  with  the  utmost  care.  Where,  there- 
fore, defendant,  being  possessed  of  a  loaded  gun,  sent  a  young 
girl  to  fetch  it,  with  directions  to  take  the  priming  out,  which 
was  accordingly  done,  and  a  damage  accrued  to  the  plaintiffs 
son  in  consequence  of  the  girl's  presenting  the  gun  at  him  and 
drawing  the  trigger,  when  the  gun  went  off;  it  was  held,  that 
the  defendant  was  liable  to  damages  in  an  action  on  the  case.^ 
"If,"  observed  Lord  Denman,  delivering  the  judgment  of  the 
Court  of  Queen's  Bench  in  another  and  more  recent  case,  "I  am 
guilty, of  negligence  in  leaving  anything  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable  that  some  other  person 
will  unjustifiably  set  it  in  motion,  to  the  injury  of  a  third,  and  if 
that  injury  should  be  brought  about,  I  presume  that  the  sufierer 
might  have  redress  by  action  against  both  or  either  of  the  two, 
but  unquestionably  against  the  first."^  In  the  case  referred  to, 
the  evidence  showed  that  the  defendant  had  negligently  left  his 
horse  and  cart  unattended  in  the  street ;  and  that  plaintiff,  a 
child  seven  years  old,  having  got  upon  the  cart  in  play,  another 
child  incautiously  led  the  horse  on,  whereby  plaintiff  was  thrown 
down  and  hurt ;   and  in  answer  to  the  argument,  that  plaintiff 

'  The  Acteon,  2  Dods.  Adm.  E.  51-3  ;  The  Ostsce,  9  Moo.  P.  C.  C.  157. 

2  Dixon  v.  Bell,  5  M.  &  S.  198. 

•■'  Lynch  v.  Nurdin,  1  Q.  B.  29,  35 :  41  E.  C.  L.  E. :  with  which  compare  Lygo 
T.  Newhold,  9  Exch.  302 ;  Great  Northern  E.  C.  v.  Harrison,  10  Exch.  376 ; 
Caswell  V.  Worth,  5  E.  &  B.  849  :  85  E.  C.  L.  E. 
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could  not  recover,  having,  by  his  own  act,  *contributed  ^^^04.7-1 
to  the  accident,  it  was  observed  that,  the  plaintiff,  al- 
though acting  without  prudence  or  thought,  had  shown. these 
qualities  in  as  great  a  degree  as  he  could  be  expected  to  possess 
them,  and  that  his  misconduct,  at  all  events,  bore  no  proportion 
to  that  of  the  defendant.^ 

Lastly,  we  may  observe  that,  although  a  man  has  a  right  to 
keep  an  animal  which  is  fe,rx  naturx,  and  no  one  can  interfere 
with  him  in  doing  so  until  some  mischief  happens,  yet  as  soon  as 
the  animal  has  done  an  injury  to  any  person,  then  the  act  of 
keeping  it  becomes,  as  regards  that  person,  an  act  for  which  the 
owner  is  responsible ;  and  there  is,  in  truth,  as  judicially  observed, 
no  distinction  between  the  case  of  an  animal  which  breaks 
through  the  tameness  of  its  nature  and  is  fierce,  and  is  known  by 
the  oicner  to  be  so,  and  one  which  is  ferse  naturm?  "  Whoever," 
says  Lord  Denman,  C.  J.,'  "  keeps  an  animal  accustomed  to  attack 
and  bite  mankind,  with  knowledge  that  it  is  so  accustomed,  is 
pritna  facie  liable  in  an  action  on  the  case  at  the  suit  of  any 
person  attacked  and  injured  by  the  animal,  without  any  averment 
of  negligence  or  default  in  the  securing  or  taking  care  of  it. 
The  gist  of  the  action  is  the  heeping  the  animal  after  knowledge  of 
its  mischievous  propensities." 

We  may  add  that,  where  an  accident  happens  entirely  from  a 
superior  agency,  and  without  default  on  the  part  of  the  defendant, 
or  blame  imputable  to  him,  an  action  *for  injury  resulting  r^.o  ^  q-i 
from  such  accident  cannot  be  maintained.^ 

The  above  instances  (which  might  easily  be  extended  through 
a  much  greater  space  than  it  has  been  thought  desirable  to  oc- 
cupy,) will,  it  is  hoped,  suf&ce  to  give  a  general  view  of  the 
manner  in  which  the  maxim,  sic  uiere  tuo  ut  alienum  nan  Imdas,  is 
applied  in  our  law  to  restrict  the  enjoyment  of  property,  and  to 
regulate  in  some  measure  the  conduct  of  individuals,  by  enforcing 

'  Lynch  v.  Nurdin,  supra,  Illidge  v.  Goodwin,  5  C.  &  P.  190  :  24  E.  C.  L.  R. 

2  Jackson  v.  Smlthson,  15  M.  &  W.  563,  565  ;  May  v.  Burdett,  9  Q.  B.  101 : 
58  E.  C.  L.  R.  See  also,  Mason  v.  Keeling,  1  Lord  Raym.  606  ;  Jenkins  v. 
Turner,  Id.  109,  and  cases  infra. 

3  Judgm.  9  Q.  B.  110,  111 :  58  E.  C.  L.  R.;  Card  v.  Case,  5  C.  B.  632,  633, 
634:  57  E.  C.  L.  R.;  Hudson  v.  Roberts,  6  Exch.  697. 

*  Wakeman  v.  Robinson,  1  Bing.  313,  315 :  8  E.  L.  C.  R.;  Hall  v.  Fcarnley, 
3  Q.  B.  919  :  43  E.  C.  L.  R.;  Weaver  v.  Ward,  Hobart,  134  ;  per  Aldersou,  B., 
Skinner  v.  London,  Brigliton  and  South  Coast  R.  C,  5  Exch.  789. 
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compensation  for  injuries  ■wrongfully  occasioned  by  a  violation 
of  the  principle  which,  it  involves,  a  principle  which  is  obviously 
based  in  justice,  and  essential  to  the  peace,  order,  and  well-being 
of  the  community.  As  deducible  from  the  cases  cited  in  the 
preceding  pages,  and  from  others  to  be  found  in  our  Reports,  the 
following  propositions  may,  it  is  conceived,  be  stated : — 

1.  It  is,  prima  facie,  competent  to  any  man  to  enjoy  and  deal 
with  his  own  property  as  he  chooses. 

2.  He  must,  however,  so  enjoy  and  use  it  as  not  to  affect  inju- 
riously the  rights  of  his  feliow-subjects. 

3.  Where  rights  are  such  as,,  if  exercised,  to  conflict  with  each 
other,  we  must  consider  whether  their  exercise  by  either  party  be 
not  restrained  by  the  existence  of  some  duty  imposed  on  him 
towards  the  other.  Whether  such  duty  be  or  be  not  imposed 
must  be  determined  by  reference  to  abstract  rules  and  principles, 
of  law.^ 

■i.  A  man  cannot  by  his  tortious  act  impose  a  duty  on  another. 

i-^„  .„         But,  lastly,  a  wrongdoer  is  not  necessarily,  by  reason 

*of  his  being  such,  disentitled  to  redress  by  action,  as 

against  the  party  who  causes  him  damage,  for  sometimes  the 

maxim  holds  that  injuria  non  excusat  injuriam? 

In  connection  with  the  above  propositions  the  doctrine  of  con- 
tributory negligence  must  be  kept  in  mind,  and  the  rule  which 
has,  at  p.  245,  been  briefly  noticed,  that  volenti  non  fit  injuria. 


Cujus  EST  Solum  ejus  est  usque  ad  Ccelum. 

(Co.  Litt.   4.  a.) 
He  wlio  possesses  land  possesses  also  thai  loMch  is  above  it. 

Land,  in  its  legal  signification,  has  an  indefinite  extent  upwards, 
so  that,  by  a  conveyance  of  land,  all  buildings,  growing  timber, 
and  water,  erected  and  being  thereupon,  shall  likewise  pass.' 

1  Ante,  p.  343.     See  also  Hill  t.  Balls,  3  H.  &  N.  309. 

2  This  maxim  is  also  sometimes  applicable  where  the  action  is  founded  upon 
contract.  Bee  {ex.  gr.)  Alston  v.  Herring  11  Exch.  833,  830 ;  Hilton  v.  Ecker- 
sley,  6  E.  &  B.  76 ;  88  E.  C.  L.  R. 

3  Co.  Litt.  4,  a.;  3  Bla.  Com.,  31st  ed.,  18 ;  9  Rep.  54.  As  to  the  distinction 
between  "land"  and  "tenements,"  see  per  Martin,  B.,  Electric  Telegraph  Co. 
V.  Overseers  of  Salford,  11  Exch.  189  ;  Judgm.  Vauxhall  Bridge  Co.  v.  Sawyer, 
6  Exch.  508. 
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So,  if  a  man  eject  anotlier  from  land,  and  afterwards  build  upon 
it,  the  building  belongs  to  the  owner  of  the  ground  on  which  it 
is  bu.ilt,  according  to  the  principle  eedificatum  solo  solo  cedit^ 
which  we  shall  presently  consider. 

From  the  principle  cujus  est  solum  ejus  est  usque  ad  coeliim,  it 
follows,  that  a  person  has  no  right  to  erect  a  building  on  his  own 
land  which  interferes  with  the  due  enjoyment  of  adjoining  pre- 
mises, and  occasions  damage  *thereto,  either  by  over-  r.v.o-n-i 
hanging  them,  or  by  the  flow  of  water  from  the  roof  and 
eaves  upon  them,  unless,  indeed,  a  legal  right  so  to  build  has 
been  conceded  by  grant,  or  may  be  presumed  by  user,  and  by 
operation  of  the  stat.  2  &  3  Will.  4,  c.  71. 

Where  the  declaration  alleged  that  the  defendant  had  erected 
a  house  upon  his  freehold,  so  as  to  project  over  the  house  of  the 
plaintiffs  ad  nocumentum  lileri  tenemenii  ipsorum,  but  did  not 
assign  any  special  nuisance,  the  Court,  on  demurrer,  held  the 
declaration  good,  inasmuch  as  the  erection  must  evidently  have 
been  a  nuisance  productive  of  legal  damage  f  and,  in  a  modern 
case,  it  was  held,  that  the  erection  of  a  cornice  projecting  over 
the  plaintiff's  garden  was  a  nuisance,  from  which  the  law  would 
infer  injury  to  the  plaintiff,  and  for  which,  therefore,  an  action  on 
the  case  would  lie.^ 

With  respect  to  the  nature  of  the  remedy  for  an  injury  of  the 
kind  to  which  we  are  now  alluding,  the  general  rule  is,  that  case 
is  the  proper  form  of  action  for  the  consequential,  and  trespass 
for  the  immediate  and  direct,  injury  caused  by  the  act  com- 
plained of*  And  not  only  for  such  injury  will  an  action  lie  at 
suit  of  the  occupier,  but  the  reversioner  may  also  sue  where 
injury  has  been  done  to  the  reversion ;  provided  such  injury  be 
of  a  permanent  character.^     It  is  now  well  settled,  as  remarked 

•  Post,  p.  355. 

*  Baten's  case,  9  Rep.  53.     See  also,  Penruddock's  case,  5  Rep.  100. 
'  Fay  V.  Prentice,  1  C.  B.  838  :  50  E.  C.  L.  R. 

'  See  Reynold's  v.  Clarke,  2  Lord  Raym.  1399  ;  Thomas  v.  Thomas,  3  Cr., 
M.  &  R.  34  ;  9  Rep.  54  :  Wells  v.  Ody,  1  M.  &  W.  453. 

5  Simpson  v.  Savage,  1  C.  B.,  N.  S.  347  :  87  E.  C.  L.  R.:  where  the  cases 
are  collected.  See  particularly  Mumford  v.  Oxford,  "Worcester,  and  Wolver- 
hampton R.  0.  1  H.  &  N.  34 :  Battishill  v.  Reed,  18  C.  B.  696  :  86  B.  C.  L.  R.; 
Cox  V.  Glue,  5  C.  B.  533  ;  57  E.  C.  L.  R.;  Tucker  v.  Newman,  11  A.  &  E.  40: 
39  E.  C.  L.  R.;  -Jackson  v.  Pesked,  1  M.  &  S.  334 :  38  E.  C.  L.  R.  ;  Kidgill  v. 
Moor,  9  C.  B.  364  :  67  E.  C.  L.  R. 
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*by  Jervis,  G.  J.,  in  a  recent  case/  that  a  man  may  be 
guilty  of  a  nuisance  as  "well  in  continuing  as  in  erecting 
a  building  on  the  land  of  another. 

Not  only  -will  a  man  be  liable  who  erects  a  building  either 
upon  or  so  as  to  overhang  his  neighbour's  land,^  but  an  action 
will  lie  against  him  if  the  boughs  of  his  tree  are  allowed  to  grow 
so  as  to  overhang  the  adjoining  land,  which  they  had  not  been 
accustomed  to  do.^  In  a  case  before  Lord  EUenborough,  at  Nisi 
Prius/  which  was  an  action  of  trespass  for  nailing  a  board  on  the 
defendant's  own  wall,  so  as  to  overhang  the  plaintiff's  garden, 
and  where  the  maxim  cujus  est  solum  ejus  est  usque  ad  codum,  was 
cited  in  support  of  the  form  of  action,  his  Lordship  observed, 
that  he  did  not  think  it  was  a  trespass  to  interfere  with  the 
column  of  air  superincumbent  on  the  close ;  that,  if  it  was,  it 
would  follow,  that  an  aeronaut  was  liable  to  an  action  of  tres- 
pass qu.  cl.  fr.  at  the  suit  of  the  occupier  of  every  field  over 
which  his  balloon  might  happen  to  pass;  since  the  question, 
whether  or  not  the  action  was  maintainable,  could  not  depend 
upon  the  length  of  time  for  which  the  superincumbent  air  was 
invaded :  and  the  Lord  Chief  Justice  further  remarked,  that,  if 
any  damage  arose  from  the  object  which  overhung  the  close,  the 
remedy  was  by  action  on  the  case,  and  not  by  action  of  trespass." 
i-^„_-_  *It  must  be  observed,  moreover,  that  the  maxim  under 
consideration  is  not  a  presumption  of  law  applicable  in  all 
cases  and  under  all  circumstances ;  for  example,  it  does  not  apply 
to  chambers  in  the  inns  of  court  f  for  "  a  man  may  have  an 
inheritance  in  an  upper  chamber  though  the  lower  buildings 
and  soil  be  in  another.' 

Not  only  has  land  in  its  legal  signification  an  indefinite  extent 
upwards,  but  in  contemplation  of  law  it  extends  also  downwards, 
so  that  whatever  is  in  a  direct  line  between  the  surface  of  any 

.'  Battisliill  V.  Keed,  18  C.  B.  713  :  86  E.  C.  L.  R.  :  citing  Holmes  v.  Wilson, 
10  A.  &  E.  503  :  37  E.  C.  L.  R.  ;  Thompson  v.  Gibson,  7  M.  &  W.  456  ;  Bow- 
yer  v.  Cook,  4  C.  B.  236 :  56  E.  C.  L.  R. 

2  3  Bla.  Com.,  21st  ed.,  317 ;  3  Inst.  201 ;  Yin.  Abr.,  "Nuisance,"  (G.) 

3  Norris  v.  Baker,  1  Rol.  Rep.  893,  ad  fin.  See  Brook  t.  Jenney,  3  Q.  B. 
365 :  43  E.  C.  L.  R. 

■i  Pickering  v.  Rudd,  4  Camp.  219;  per  Shadwell,  V.  C.  E.,  Saunders  v. 
Smith,  ed.  by  Crawford,  30. 

6  See  Reynolds  v.  Clark,  3  Lord  Raym.  1399  ;  Fay  y.  Prentice,  1  C.  B.  838  : 
50  E.  C.  L.  R. 

6  Per  Maule,  J.,  1  0.  B.,  840  ;  50  E.  C.  L.  R.  7  Co.  Litt.  48  b, 
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land  and  the  centre  of  the  earth  belongs  to  the  owner  of  the  sur- 
face ;  and  hence  the  word  "  land,"  which  is  nomen  generalissimum, 
includes,  not  only  the  face  of  the  earth,  but  everything  under  it  or 
over  it ;  and  therefore,  if  a  man  grants  all  his  lands,  he  grants 
thereby  all  his  mines,  his  woods,  his  waters,  and  his  houses,  as 
well  as  his  fields  and  meadows.'  "Where,  however,  a  demise  was 
made  of  premises  late  in  the  occupation  of  A.  (particularly  de- 
scribed), part  of  which  was  a  yard,  it  was  held,  that  a  cellar, 
situate  under  the  yard,  and  late  in  the  occupation  of  B.,  did  not 
pass  by  the  demise ;  for  though  prima  facie  it  would  do  so,  yet 
that  might  be  regulated  and  explained  by  circumstances.^ 

The  maxim,  then,  above  cited,  gives  to  the  owner  of  the  soil  all 
that  lies  beneath  its  surface,  and  accordingly  the  land  immediately 
below  is  his  property.  Whether,  therefore,  it  be  solid  rock,  or 
porous  ground,  or  venous  earth,  or  part  soil  and  part  water,  the 
person  who  owns  the  surface  may  dig  therein,  and  apply  all 
that  is  there  found  to  "his  own  purposes,  at  his  free  will  and 
pleasure;^*  although,  as  already  stated,  he  may  in  some  |-^q-o-i 
cases  incur  liability  by  so  digging  and  excavating  at  the 
extremity  and  under  the  surface  of  his  own  land  as  to  occasion 
damage  to  the  house  or  other  building  of  his  neighbour.* 

But,  although  the  general  rule,  which  obtains. in  the  absence 
of  any  express  covenant  or  agreement  between  the  parties  inter 
ested  in  land,  is  as  above  stated,  and  although  it  is  a  presumption 
of  law  that  the  owner  of  the  freehold  has  a  right  to  the  mines  and 
minerals  underneath,  yet  this  presumption  may  be  rebutted  by 
showing  a  distinct  title  to  the  surface  and  to  that  which  is 
beneath ;  for  mines  may  form  a  distinct  possession  and  different 
inheritance:'  and,  indeed,  it  frequently  happens  that  a  person, 
being  entitled  both  to  the  mines  and  to  the  land  above,  grants 
away  the  land,  excepting  out  of  the  grant  the  mines,  which  would 
otherwise  have  passed  under  the  conveyance  of  the  land,  and 
also  reserving  to  himself  the  power  of  entering  upon  the  surface 
of  the  land  which  he  has  granted  away,  in  order  to  do  such  acts 
as  may  be  necessary  for  the  purpose  of  getting  the  minerals 
excepted  out  of  the  grant,  a  fair  compensation  being  made  to  the 

'3Bla.  Com.  31st  ed.,  18. 

2  Doe  d.  Freeland  v.  Burt,  1  T.  R.  701.     See  Denison  v.  Holliday,  1  H.  & 
N.  631.  3  Judgm.  13  M.  &  W.  334,  354. 

^  Ante,  p.  883  '  1  Crabb,  Real  Prop.,  p.  93. 
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grantee  for  so  entering  and  working  the  mines.  In  this  case  one 
person  lias  the  land  above,  the  other  has  the  mines  below,  with 
the  power  of  getting  the  minerals ;  and  the  rule  is,  according  to 
the  maxim  sic  utere  tuo  ut  alienum  .non  Isedas,  already  considered, 
that  each  shall  so  use  his  own  right  of  property  as  not  to  injure 
his  neighbour ;  and,  therefore,  the  grantor  will  be  entitled  to  such 
mines  only  as  he  can  work,  leaving  a  reasonable  support  to  the 
surface.  And  here  we  may  *observe,  that  the  bare  excep- 
^  tion  of  the  mines  and  minerals,  without  a  reservation  of 
right  of  entry,  would  vest  in  the  grantor  the  whole  of  the  mines 
and  minerals ;  but  he  would  have  no  right  to  work  or  get  them 
except  by  the  consent  of  the  plaintiff,  or  by  means  of  access 
through  other  shafts  and  channels,  with  which  the  grantee's  land 
had  nothing  to  do ;  because,  in  the  case  here  put,  the  two  pro- 
perties, viz.,  in  the  surface  and  in  the  subterranean  products,  are 
totally  distinct.^  So,  if  there  be  a  grant  of  an  upper  room  in  a 
house,  with  a  reservation  by  the  grantor  of  a  lower  room,  he 
undertaking  not  to  do  anything  which  will  derogate  from  the 
right  to  occupy  the  upper  room.  In  this  case,  if  the  grantor  were 
to  remove  the  supports  of  the  upper  room,  he  would  be  liable  in 
an  action  of  covenant.^ 


QUICQUID   PLAiSTTATUE   SOLO   SOLO   CEDIT. 
(Wentw.  Off.  Ex.,  14th  ed.,  145.) 

Whatever  is  affixed  to  the  soil  belongs  thereto. 

It  may  be  stated,  as  a  general  rule  of  great  antiquity,  that 
whatever  is  affixed  to  the  soil  becomes,  in  contemplation  of  law, 
a  part  of  it,  and  is  consequently  subjected  to  the  same  rights  of 
property  as  the  soil  itself^  In  the  Institutes  of  the  Civil  Law  it 
is  laid  down,  that  if  a  man  builds  on  his  own  land  with  the 
|-.,^„_^  materials  of  another,  *the  owner  of  the  soil  becomes,  in 
law,  the  owner  of  the  building  also — quia  omne  quod  solo 

1  Harris  v.  Ryding,  5  M.  &  W.  60,  66,  73  ;  Humphries  v.  Brogden,  13  Q.  B. 
739  :  64  E.  C.  L.  R.;  Keyse  v.  Powell,  3  E.  &  B.  133,  144,  145,  and  cases  cited 
ante,  p.  833  :  75  E.  C.  L.  R.  See  Earl  of  Rosse  v.  Wainman,  14  M.  &  W.  859 ; 
S.  C,  3  Exch.  800;  Micklethwaite  v.  "Winter,  6  Exch.  644;  1  Crabb,  Real 
Prop.  95. 

2  5  M.  &  W.  71,  76. 

3  See  Woodf.,  L.  &  T.,  7th  ed.,  465. 
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insedificahtr  solo  cedit}  In  this  case,  indeed,  the  property  in  the 
materials  used  still  continued  in  the  original  owner ;  and  although, 
by  a  law  of  the  XII.  Tables,  the  object  of  which  was  to  prevent 
the  destruction  of  buildings,  he  was  unable,  unless  the  building 
were  taken  down,  to  reclaim  the  materials  in  specie,  he  was, 
nevertheless,  entitled  to  recover  double  their  value  as  compen- 
sation, by  the  action  de  tignot  juncto?  On  the  other  hand,  if  a 
person  biiilt,  with  his  own  materials,  on  the  land  of  another,  the 
house  likewise  belonged  to  the  owner  of  the  soil ;  for,  in  this  case, 
the  builder  was  presumed  intentionally  to  have  transferred  his 
property  in  the  materials  to  such  owner.^  In  like  manner,  if  trees 
were  planted  or  seed  sown  in  the  land  of  another,  the  proprietor 
of  the  soil  became  proprietor  also  of  the  tree,  the  plant,  or  the 
seed,  as  soon  as  it  had  taken  root.^  And  this  latter  proposition 
is  fully  adopted,  almost  in  the  words  of  the  civil  law,  by  our  own 
law  writers — Britton,  Bracton,  and  Fleta.'  According  to  the 
Roman  law,  indeed,  where  buildings  were  erected  upon,  or 
improvements  made  to,  property,  by  the  party  in  possession,  bona 
fide  and  without  notice  of  any  adverse  title,  compensation  was,  it 
seems,  allowed  for  such  buildings  and  improvements  to  the  party 
making  them,  as  against  the  rightful  owner  f  and  although  this 
principle  is  not  recognized  by  our  own  common  law,  nor  to  its 
full  extent  by  Courts  *of  equity,  yet,  where  a  man,  sup-  p.^qp-o-, 
posing  that  he  has  an  absolute  title  to  an  estate,  builds  ^ 

upon  the  land  with  the  knowledge  of  the  rightful  owner,  who 
stands  by,  and  suffers  the  erection  to  proceed,  without  giving  any 
notice  of  his  own  claim,  he  will  be  compelled,  by  a  Court  of 
equity,  in  a  suit  brought  for  recovery  of  the  land,  to  make  due 
allowance  and  compensation  for  such  improvements.''  "As  to 
the  equity  arising  from  valuable  and  lasting  improvements,  I  do 

1 1.  2.  1.  29 ;  D.  47.  3.  1.  2 1.  2.  1.  29 ;  D.  47.  3.  1. 

3 1.  2.  1.  30.  '  I.  2.  1.  31 ;  D.  41.  1.  7.  13. 

5  Britton  (by  "Wingate, )  c.  33,  180 ;  Bracton,  c.  3,  ss.  4,  G  ;  Fleta,  lib.  3,  c.  2. 
s.  12. 

^  8ed  quamms  mdifidum  fundo  cedat,  fundi  tamen  dominus  condemnari  solet 
ut  eum  duntaxat  recipiM,  reddito  sximptu  quo  pretiosior  factus  est,  aut  super  fundo 
atque  cedificio  pensio  imponatur  ex  raeliorationis  cestimaiione  si  inaluerit :  Gotho- 
fred,  ad  I.  2.  1.  30. 

'  1  Story,  Eq.  Jurisp.,  6th  ed.,  s.  388;  2  Id.,  s.  1237.  Wliere  a  sale  is  set 
aside  on  account  of  the  inadequacy  of  the  consideration,  the  purchaser  will  be 
allowed  for  lasting  and  yaluable  improvements  :  Sugd.  V.  &  P.,  13th  ed.,  237. 
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not  consider,"  remarked  Lord  Chancellor  Clare,'  "that  a  man 
who  is  conscious  of  a  defect  in  his  title,  and  with  that  conviction 
on  his  mind  expends  a  sum  of  money  in  improvements,  is  entitled 
to  avail  himself  of  it.  If  the  person  really  entitled  to  the  estate 
will  encourage  the  possessor  of  it  to  expend  his  money  in 
improvements,  or  if  he  will  look  on  and  suffer  such  expenditure, 
without  apprising  the  party  of  his  intention  to  dispute  his  title, 
and  will  afterwards  endeavor  to  avail  himself  of  such  fraud — 
upon  the  ground  of  fraud  the  jurisdiction  of  a  Court  of  equity 
will  clearly  attach  upon  the  case." 

Having  thus  touched  upon  the  general  doctrine,  that  what  has 
been  affixed  to  the  freehold  becomes  a  portion  of  it,  we  shall 
proceed  to  consider  in  what  manner,  and  with  what  qualifications 
the  maxim,  quicquid plantatur  solo  solo  cedit,  applies  with  reference 
to :  1st,  trees ;  2ndly,  emblements-;  3rdly,  away-going  crops ; 
P^„„„-.  and,  4thly,  *fixtures; — treating  these  important  subjects 
with  brevity,  and  merely  endeavouring  to  give  a  concise 
outline  of  the  law  respecting  each. 

1.  The  general  property  in  trees,  being  iimher,  is  in  the  owner 
of  the  inheritance  of  the  land  upon  which  they  grow-;  that  in 
bushes  and  underwood,  on  the  other  hand  is  in  the  tenant.  The 
tenant  cannot,  indeed,  without  rendering  himself  liable  to  an 
action  on  the  case  for  waste,  do  anything  which  will  change  the 
nature  of  the  thing  demised ;  he  cannot,  for  instance,  stub  up  a 
wood,  or  destroy  a  park  paling ;  neither  can  he  destroy  young 
plants  destined  to  become  trees,  nor  grub  up  or  cut  down  and 
destroy  fences ;  nor,  in  short,  do  any  act  prejudicial  to  the  inheri- 
tance. He  may,  however,  cut  down  trees  which  are  not  timber, 
either  by  general  law,  or  by  particular  local  custom ;  and  he  may 
likewise  cut  down  such  trees  as  are  of  seasonable  wood,  i.  e.,  such 
as  are  usually  cut  as  underwood,  £»nd  in  due  course  grow  up 
again  from  the  stumps,  and  produce  again  their  ordinary  and 
usual  profit  by  such  growth.^ 

It  follows  from  the  rule  just  stated,  that  if  trees,  being  timber, 

'Kenneyv.  Browne,  3  Eidgw.,  Par.  Cas.,  463,  519;  cited,  Arg.  Austin  v. 
Cliambers,  6  01.  &  Fin.  31.  See  per  Lord  Brougham,  C,  Perrott  t.  Palmer,  3 
My.  &  K.  640. 

2  Lord  D'Arcy  v.  Askwith,  Hob.  234  ;  Judgm.  Phillips  v.  Smith,  14  M.  & 
W.  589;  perTindal,  C.  J.,  Berriman  v.  Peacock,  9  Bing.  386,  887:  33  E.  C. 
L.  R.  ;  Com.  Dig.  "Biens,"  (H.) 
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are  blown  down  by  the  wind,  tbe  lessor  sball  have  them,  for  they 
are  part  of  his  inheritance,  and  not  the  tenant  for  life  or  years ; 
but,  if  they  be  dotards,  without  any  timber  in  them,  the  tenant 
for  life  or  years  shall  have  them.^ 

So,  where  timber  is  severed  by  a  trespasser,  and  by  wrong,  it 
belongs  to  him  who  has  the  first  vested  estate  *of  inheri-  px-aKQ-i 
tance,  whether  in  fee  or  in  tail,  and  he  may  bring  trover 
for  it?  And,  if  there  are  intermediate  contingent  estates  of  in- 
heritance, and  the  timber  is  cut  down  by  combination  between 
the  tenant  for  life  and  the  person  who  has  the  next  vested  estate 
of  inheritance,  or,  if  the  tenant  for  life  himself  has  such  an  estate, 
and  fells  timber,  in  these  cases  the  Court  of  Chancery  will  order 
it  to  be  preserved  for  him  who  has  the  first  contingent  estate  of 
inheritance  under  the  settlement.^ 

On  the  other  hand,  where  trees  not  fit  for  timber  are  cut  down 
by  the  lessor,  the  property  in  such  trees  vests  in  the  tenant ;  for 
the  lessor  would  have  no  right  to  them  if  severed  by  the  act  of 
God,  and,  therefore,  can  have  no  right  to  them  where  they  have 
been  severed  by  his  own  wrongful  act ;  and  the  same  rule  holds 
where  they  are  severed  by  a  stranger.* 

A  tenant,  who  is  answerable  for  waste  only,  may  cut  down 
trees  for  the  purposes  of  reparation,  withoiit  committing  waste, 
either  where  the  damage  has  accrued,  during  the  time  of  his 
being  in  possession,  in  the  ordinary  course  of  decay,  or  where 
the  premises  were  ruinous  at  the  time  he  entered ;  if,  however, 
the  decay  happened  by  his  default,  in  this  case  to  cut  down  trees, 
in  order  to  do  the  repair,  would  be  waste :'  and,  at  all  events,  the 
tenant  can  only  justify  felling  such  trees  as  are  fit  for  the  purposes 
of  repair."  It  is,  moreover,  a  general  rule,  that  waste  can  only 
be  committed  of  the  thing  *demised :  and,  therefore,  if  r..^qKQ-i 
trees  are  excepted  out  of  the  demise,  no  Avaste  can  be  ^ 

committed  of  them.^ 

'  Herlakenden's  case,  4  Rep.  62,  3cl  Resolution  ;  Countess  of  Cumberland's 
case,  Moore,  813. 

2  Woodf.,  L.  &  T.,  7th  ed.,  458  ;  Ward  v.  Andrews,  3  Chitt.  R.  636. 

'  Bewick  v.  Wintfleld,  3  P.  Wms.  268. 

<  Channon  v.  Patch,  5  B.  &  C.  897,  903  :  11  E.  C.  L.  R.;  Ward  v.  Andrews, 
2  Chitt.  R.  636.  -^  Woodf.,  L.  &  T.,  7th  ed.,  460. 

«  Simmons  v.  Norton,  7  Bing.  640  :  20  E.  C.  L.  R. 

'  Goodright  v.  Vivian,  8  East,  190  ;  Rolls  v.  Rock,  cited  2  Selw.,  N.  P.,  10th 
ed.,  1314. 
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A  tenant  "without  impeachment  of  waste"  is  entitled  to  cut 
down  timber,  which  he  could  not  otherwise  do  ;•  but  this  clause 
does  not  extend  to  allow  destructive  or  malicious  waste,  such  as 
cutting  down  timber  which  serves  for  the  shelter  or  ornament  of 
the  ^state.^  A  tenant  for  life  without  impeachment  of  waste  has 
as  full  power  to  cut  down  trees  for  his  own  use  as  if  he  had  an 
estate  of  inheritance,  and  is  equally  entitled  to  the  timber  if 
severed  by  others,  so  that  an  action  of  trover  for  such  timber  will 
not  lie  against  him  at  suit  of  a  tenant  in  tail  expectant  on  the 
termination  of  a  life  estate?  But,  if  the  tenant  for  life  cut  timber 
so  as  not  to  leave  enough  for  repairs,  or,  if  he  cut  down  trees 
planted  for  ornament  or  shelter  to  the  mansion-house,  or  saplings 
not  fit  to  be  felled  for  timber,  a  Court  of  equity  will  restrain  him 
by  injunction.^  And  Avhere  a  tenant  for  life  without  impeach- 
ment of  waste  pulled  down  a  mansion-house  and  re-built  it  in  a 
more  eligible  situation,  an  act  which  was  not  complained  of  by 
the  remainderman,  an  injunction  was  granted  to  restrain  the 
tenant  for  life  from  destroying  timber  Avhioh  had  formed  an 
ornament  and  shelter  to  the  original  mansion.* 

Lastly,  it  is  an  inseparable  incident  to  an  estate  tail,  that  the 
tenant  shall  not  be  punished  for  committing  waste  by  felling 
timber ;  but  this  power  must  be  exercised,  if  at  all,  during  the 
life  of  the  tenant  in  tail ;  for,  *at  the  instant  of  his  death, 
it  ceases.  If,  therefore,  tenant  in  tail  sells  trees  growing 
on  the  land,  the  vendee  must  cut  them  down  during  the  life  of 
the  tenant  in  tail ;  for  otherwise  they  will  descend  to  the  heir  as 
part  of  the  inheritance.^  In  like  manner,  the  grantee  of  tenant  in 
tail  is  said  to  be  dispunishable  for  waste  f  nor  is  tenant  in  tail, 
after  a  possibility  of  issue  extinct,  liable  for  waste,^  though  equity 
would,  in  this  case,  interfere  to  restrain  extravagant  and  malicious 
devastation.^ 

2.  The. next  exception  to  the  general  rule,  that  whatever  is 
planted  or  annexed  to  the  soil  or  freehold  passes  with  it,  occurs 

'  Packmgton's  case,  3  Atk.  215. 

2  Pyne  v.  Dor,  1  T.  E.  55.  3  Woodf.  L.  &  T.,  7tli  ed.,  853. 

*  Morris  v.  Morris,  16  L.  J.  Chano.  201.     See  Duke  of  Leeds  v.  Earl  of  Am- 
herst, Id.  5 ;  S.  C,  2  PMU.  117. 
5  Woodf.,  L.  &  T.,  7th  ed.,  460.  e  Woodf.,  L.  &  T.,  7th  ed.,  850. 

'  WilUams  v.  Williams,  15  Yes.  jiin.  427 ;  2  Bla.  Com.,  21st  ed.,  125. 
8  2  Bla.  Com.,  16th  ed.,  283,  n.  (10). 
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ia  the  case  of  emlDlemetits,  which  terra  comprises  not  only  corn 
sown,  but  roots  planted,  and  other  annual  artificial  profits  of  the 
land  ;^  and  these,  in  certain  cases,  are  distinct  from  the  realty, 
and  subject  to  many  of  the  incidents  attending  personal  property.^ 

The  rule  upon  this  subject  at  common  law,  and  irrespectively 
of  a  recent  statute  hereinafter  noticed,  as  already  stated,^  is,  that 
those  only  are  entitled  to  emblements  who  have  an  uncertain 
estate  or  interest  in  land,  which  is  determined  by  the  act  of  God, 
or  of  the  law,  between  the  period  of  sowing  and  the  severance  vi 
the  crop.*  Where,  however,  the  tenancy  is  determined  by  the 
tenant's  own  act,  as  by  forfeiture  for  waste  committed,  or  by  the 
marriage  of  a,  feme  copyholder  or  a  tenant  durante  viduiiate,  or  in 
other  similar  cases,  the  tenant  is  not  entitled  to  emblements  ;  foi: 
the  principle  *on  which  the  law  gives  emblements  is,  that  |-jj.q(:>i-i 
the  tenant  may  be  encouraged  to  cultivate  by  being  sure 
of  receiving  the  fruit  of  his  labour,  notwithstanding  the  determi- 
nation of  his  estate  by  some  xmforeseen  and  unavoidable  event.' 
by  this  rule,  however,  the  tenant  is  not  entitled  to  all  the  fruits 
of  his  labour,  or  such  right  might  be  extended  to  things  of  a  more 
permanent  nature,  such  as  trees/  or  to  more  crops  than  one,  since 
the  cultivator  very  often  looks  for  a  compensation  for  his  capital 
and  labour  in  the  produce  of  successive  years  ;  but  the  principle 
is  limited  to  this  extent,  that  he  is  entitled  to  one  crop  of  that 
species  only  which  ordinarily  repays  the  labolir  by  which  it  is 
produced  within  the  year  in  which  that  labour  is  bestowed,  though 
the  crop  may,  in  extraordinary  seasons,  be  delayed  beyond  that 
period.' 

If,  then,  a  tenant  for  life,  or  pur  autre  vie,  sows  the  land,  and 
dies  before  harvest,  his  personal  representatives  shall  have  the 
emblements  or  profits  of  the  crop ;  and  if  the  tenant  for  life  sows 
the  land,  and  afterwards  grants  over  his  estate,  and  the  grantee 
dies  before  the  corn  is  severed,  it  shall  go  to  the  tenant  for  life, 
and  not  to  the  grantee's  executor  ;  and,  if  a  man  sows  land,  and 
lets  it  for  life,  and  the  lessee  for  life  dies  before  the  corn  is 

'  Com.  Dig.,  "Biens,"  (G.  1.)  ^  3  Bla.  Com.,  21st  ed.,  403. 

»  Ante,  p.  318.  ■•  Co.  Litt.  55,  a. 

5  Com.  Dig.,  "Biens,"  (G.  2.)  «  See  3  Bla.  Com.,  21st  ed.,  123. 

'  Judgm.  Graves  v.  Weld,  5  B.  &  Ad.  117,  118  :  27  E.  C.  L.  R.;  citing  Kings- 
biuy  T.  Collins,  4  Bing.  303  :  13  E.  C.  L.  R.  In  Latham  v.  Atwood,  Cro.  Car. 
515,  hops  growing  from  ancient  roots  were  held  to  be  like  emblements,  because 
they  are  "such  things  as  grow  by  the  mannrance  and  industry  of  the  owner." 

18 
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severed,  the  reversioner,  and  not  the  lessee's  executor,  shall  have 
the  emblements,  although,  if  the  lessee  had  sown  the  land  himself, 
it  would  have  been  otherwise.' 

^Further,  the  under-tenants  or  lessees  of  tenant  for  life 
^  will  be  entitled  to  emblements  in  cases  where  tenant  for 
life  shall  not  have  them,  viz. :  where  the  life  estate  determines  by 
the  act  of  the  last-mentioned  party ;  as,  in  the  case  of  a  woman 
who  holds  durante  viduitate,  her  taking  husband  is  her  own  act, 
and  therefore  deprives  her  of  the  emblements ;  but  if  she  leases 
her  estate  to  an  under-tenant,  who  sows  the  land,  and  she  then 
marries,  this  act  shall  not  deprive  the  tenant  of  his  emblements ; 
for  he  is  a  stranger,  and  could  not  prevent  her.^  All  these  cases 
evidently  involve  the  application  of  the  general  principle  above 
Stated. 

The  rule  as  to  emblements  likewise  applies  where  a  life  estate 
is  determined  by  the  act  of  law ;  therefore,  if  a  lease  be  made  to 
husband  and  wife  during  coverture,  which  gives  them  a  deter- 
minable estate  for  life,  and  the  husband  sows  the  land,  and  after- 
wards the  parties  are  divorced  d  vinculo  matrimonii,  the  husband 
shall  have  the  emblements  ;  for  the  sentence  of  divorce  is  the  act 
of  law,  and  actus  legis  nemini  facit  injuriam?  So,  if  a  purchaser 
in  Ireland  buy  pending  a  tenancy  under  the  Court,  and  the 
Court,  in  order  to  give  possession  to  the  purchaser,  determine  the 
tenancy,  the  tenant  is  entitled  to  his  emblements  against  the  pur- 
chaser.* 

So,  the  parochial  clergy  are  tenants  for  their  o^va  lives,  and  the 
advantages  of  emblements  are  expressly  given  to  them  by  stat. 
28  Hen.  8,  c.  11,  s.  6,  together  with  a  power  to  enable  the  parson 
i-^„„  to  dispose  of  the  corn  by  *will ;  but,  if  the  estate  is  deter- 
mined by  the  act  of  the  party  himself,  as  by  resigning  his 
living,  according  to  the  principle  above  stated,  he  will  not  be  en- 
titled to  emblements.  The  lessee  of  the  glebe  of  a  parson  who 
resigns  is,  hoAvever,  in  a  different  situation ;  for,  his  tenancy  being 
determined  by  the  act  of  another,  he  shall  have  the  emblements.^ 

'  Arg.  Kneyett  v.  Pool,  Cro.  Eiiz.  464  ;  Woodf.,  L.  &  T.,  Vth  ed.,  531. 

2  Co.  Litt.  55,  b. 

3  Gland's  case,  5  Rep.  116;  1  Roll.  Abr.  726,  "Emblements,"  (A.)  But  in 
this  case  the  mai-riage  was  void  ab  initio — cama  prmcontractiis ;  and  therefore 
the  supposed  husband  never  had  any  estate  :  see  Davis  v.  Eyton,  7  Bing.  159, 
160 :  20  E.  C.  L.  R.  "1  Sugd.,  V.  &  P.,  11th  ed.,  80. 

5  Buhver  v.  Bulwer,  2  B.  &  AlUl.  470,  473  ;  Woodf.,  L.  &  T.,  7th  ed.,  531. 
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A  tenant  for  years,  or  from  year  to  year,  is  not  entitled  to 
emblements  where  the  duration  of  the  tenancy  depends  upon  a 
certainty :  as,  if  tenant  for  years  holds  for  a  term  of  ten  years 
from  midsummer,  and,  in  the  last  year,  sows  a  crop  of  corn,  which 
is  not  ripe  and  cut  before  midsummer,  at  the  end  of  the  term  his 
landlord  shall  have  it ;  for  the  tenant  knew  the  expiration  of  his 
term,  and,  therefore,  it  was  his  own  folly  to  sow  that  of  which  he 
could  never  reap  the  profits.'  But,  where  the  tenancy  for  years, 
or  from  year  to  year,  depends  upon  an  uncertainty,  as  upon  the 
death  of  the  lessor,  being  himself  only  tenant  for  life,  or  being  a 
husband  seized  in  right  of  his  wife,  or  if  the  term  of  years  be 
determinable  upon  a  life  or  lives,  in  these  and  similar  cases,  the 
estate  not  being  certainly  to  expire  for  a  time  foreknown,  but 
merely  by  the  act  of  God,  the  tenant,  or  his  representatives,  shall 
have  the  emblements  in  the  same  manner  as  a  tenant  for  life 
would  be  entitled  to  them  f  and,  if  the  lessee  of  tenant  for  life  be 
disseized,  and  the  lessee  of  the  disseizor  sow,  and  then  the  tenant 
for  life  dies,  and  the  remainderman  enters,  the  latter  p.^q />_.-. 
*shall  not  have  the  corn,  but  the  lessee  of  the  tenant  for 
life.3 

Where,  however,  a  tenant  for  years,  or  from  year  to  year,  him- 
self puts  an  end  to  the  tenancy,  as  if  he  does  anything  amounting 
to  a  forfeiture,  the  landlord  shall  have  the  emblements  ;^  and  it  is 
a  general  rule  that  he  shall  take  them  when  he  enters  for  a  condi- 
tion broken,  because  he  enters  by  title  paramount,  and  is  in  as  of 
his  first  estate.*  Where  a  lease  was  granted  on  condition,  that  if 
the  lessee  contracted  a  debt  on  which  he  should  be  sued  to  judg- 
ment,- followed  by  execution,  the  lessor  should  re-enter  as  of  his 
former  estate.  It  was  held  that  the  lessor,  having  accordingly 
re-entered  after  a  judgment  and  execution,  was  entitled  to  the 
emblements.* 

Where  a  tenant  of  any  farm  or  lands,  holds  the  same  at  a  rack- 
rent,  it  is  now  provided  by  stat.  14  &  15  Vict.  c.  25.,  s.  1,  that  in- 

'  But  the  lessee  would  be  entitled  to  emblements,  if  there  were  a  special  cove- 
nant to  that  effect:  Co.  Litt.  55,  a.,  and  Mr.  Hargrave'anote  (5). 

2  Woodf.,  L.  &  T.,  7th  ed.,  531,  583. 

'  Knevett  v.  Pool,  Cro.  Eliz.  463. 

*  Co.  Litt.  55,  b.;  3  Bla.  Com.,  21st  ed.,  145. 

5  Per  Bosanquet,  J.,  7  Bing.  160:  30  E.  C.  L.  R.;  Com,  Dig.,  '■'Biens/' 
(G.  3);  Co.  Litt.  55,  b. 

5  Davis  V.  Byton,  7  Bmg.  154. 
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stead  of  claiming  emblements,  lie  "shall  continue  to  hold  and 
occupy  such  farm  or  lands  until  the  expiration  of  the  then  current 
year  of  his  tenancy,  and  shall  then  quit,  upon  the  terms  of  his 
lease  or  holding,  in  the  same  manner  as  if  such  lease  or  tenancy 
were  then  determined  by  effluxion  of  time  or  other  lawful  means 
during  the  continuance  of  his  landlord's  estate ;"  and  the  section 
further  provides  for  an  apportionment  of  the  rent  as  between  the 
tenant  and  the  succeeding  landlord  or  owner.' 
jj  It  has  been  mentioned  that  emblements  are  subject  *to 

■^  many  of  the  incidents  attending  personal  property.  Thus, 
by  stat.  11  Geo.  2,  c.  19,  they  may  be  distrained  for  rent,^  they 
are  forfeitable  by  outlawry  in  a  personal  action,  they  were  devis- 
able by  testament  before  the  statute  of  wills,  and  at  the  death  of 
the  owner  they  vest  in  his  executors,  and  not  in  his  heir.^  So, 
where  tenant  in  fee  or  in  tail  dies  after  the  corn  has  been  sown, 
but  before  severance,  it  shall  go  to  his  personal  representatives 
and  not  to  the  heir.''  If,  however,  tenant  in  fee  sows  land,  and 
then  devises  the  land  by  will,  and  dies  before  severance,  the 
devisee  shall  have  the  corn,  and  not  the  devisor's  executors  f  and 
although  it  is  not  easy  to  account  for  this  distinction,  which  gives 
corn  growing  to  the  devisee,  but  denies  it  to  the  heir,''  it  is  clear 
law  that  the  growing  crops  pass  to  the  devisee  of  the  land,  unless 
they  be  expressly  bequeathed  by  the  will  to  some  one  else.^  The 
I'emainderman  for  life  shall  also  have  the  emblements  sown  by 
the  devisor  in  fee,  in  preference  to  the  executor  of  the  tenant  for 
life  f  and  the  legatee  of  goods,  stock,  and  movables,  is  entitled  to 
growing  corn  in  preference  both  to  the  devisee  of  the  land  and 
the  executor.' 

In  the  case  of  strict  tenancy  at  will,  if  the  tenant  sows  his  land, 
and  the  landlord,  before  the  corn  is  ripe,  or  before  it  is  reaped, 

•  See,  as  to  the  operation  of  the  above  statute,  Lord  Stradbrooke  v.  Mulcahy, 
3  Ir.  C.  L.  Rep.,  N.  8.,  406. 

2  See  also  stat.  56  Geo.  3,  c.  50  ;  Hutt  v.  Morrell,  11  Q.  B.  435  :  63  E.  C.  L.  B. 
»  3  Bla.  Com.,  31st  ed.,  403  ;  Id.,  by  Stewart,  435,  436. 

*  Com.  Dig.,  "Biens,"  (G.  3);  Co.  Litt.  55,  b.  note  (3),  by  Mr.  Hargrave. 

5  Anon.,  Cro.  Ellz.  61 ;  Co.  Litt.  55,  b.,  n.  (3);  Spencer's  case,  Winch,  51. 

6  See  Co.  Litt.,  55,  b.,  n.  (3);  Gilb.  Ev.  350. 

'  Cooper  Y.  Woolfitt,  3  H.  &  N.  133, 137 ;  citing  Shepp.  Touch.,  (ed.  by  Pres- 
ton,) 473. 

8  Toll.  Exors.  157. 

9  Cox  V.  Godsalve,  6  East,  604,  note  ;  West  y.  Moore,  8  East,  339. 
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puts  him  out,  yet  tlie  tenant  shall  *have  the  emblements,  r.)tof^f;-| 
since  he  could  not  possibly  know  when  his  landlord 
would  determine  his  will,  and  therefore  could  make  no  provision 
against  it ;  but  it  is  otherwise  when  the  tenant  himself  determines 
the  will,  for  in  this  case  the  landlord  shall  have  the  profits  of  the 
land.i 

Tenants  under  execution  are  entitled  to  emblements,  when,  by 
some  sudden  and  casual  profit,  arising  between  seed-time  and 
harvest,  the  tenancy  is  put  an  end  to  by  the  judgment  being 
satisfied.^  Again,  if  A.  acknowledge  a  statute  or  recognisance, 
and  afterwards  sow  the  land,  and  the  conusee  extend  the  land, 
the  latter  shall  have  the  emblements  f  and  where  judgment  was 
given  against  a  person,  and  he  then  sowed  the  land  and  brought 
a  writ  of  error  to  reverse  the  judgment,  but  it  was  affirmed,  it  was 
held,  that  the  recoverer  should  have  the  corn.^ 

3.  An  away-going  crop  may  be  defined  to  be  the  crop  sown 
during  the  last  year  of  tenancy,  but  not  ripe  until  after  its  exjji- 
«ration.  The  right  to  this  is  usually  vested  in  the  out-going 
tenant,  either  by  the  express  terms  of  the  lease  or  contract,  or  by 
the  usage  or  custom  of  the  country  f  but,  in  the  absence  of  any 
contract  or  custom,  and  provided  the  law  of  emblements  does  not 
apply,  the  landlord  is  entitled  to  crops  unsevered  at  the  determi- 
nation of  the  tenancy,  as  being  a  portion  of  the  realty,  and  by 
virtue  of  that  general  maxim  the  exceptions  to  which  we  are  now 
considering. 

*The  common  law,  it  has  been  observed,  does  so  little  r^oof-i 
to  prescribe  the  relative  duties  of  landlord  and  tenant,  -' 

that  it  is  by  no  means  surprising  the  Courts  should  have  been 
favourably  inclined  to  the  introduction  of  those  regulations  in 
the  mode  of  cultivation  which  custom  and  usage  have  established 
in  each  district  to  be  the  most  beneficial  to  all  parties."  The  rule, 
therefore,  is,  that  evidence  of  custom  is  receivable,  although  there 
be  a  written  instrument  of  demise,  provided  the  incident  which  it 
is  sought  to  import  by  such  evidence  into  the  contract  is  con- 
sistent with  the  terms  of  such  contract ;  but  evidence  of  custom 

'  Litt.  s.  68,  with  tlie  commentary  thereon ;  Co.  Litt.  55 ;  3  Bla.  Com.,  31st 
ed.,  146. 
2  Woodf.,  L.  &  T.,  7th  ed.,  532.  »  3  Leon.  R.  54. 

*  Wicks  V.  Jordan,  2  Bulstr.  213.  «  Woodf.,  L.  &  T.,  7th  ed.,  534. 

6  Judgm.  Hutton  y.  Warren,  1  M.  &  W.  466. 


278  broom's  legal  maxims. 

is  inadmissible,  if  inconsistent  with  the  express  or  implied  terms 
of  the  instrument ;  and  this  rule  applies  to  tenancies  as  well  by 
parol  agreement  as  by  deed  or  written  contract  of  demise.^ 

In  Wigglesworth  v.  Dallison,^  which  is  a  leading  case  on  this 
subject,  the  tenant  was  allowed  an  away-going  crop,  although 
there  was  a  formal  lease  under  seal.  There  the  lease  was  entirely 
silent  on  the  subject  of  such  a  right ;  and  Lord  Mansfield  said, 
"that  the  custom  did  not  alter  or  contradict  the  lease,  but  only 
added  something  to  it." 

The  same  point  subsequently  came  under  the  consideration 
of  the  Court  of  King's  Bench  in  the  case  of  Senior  v.  Army- 
tage,'  which  was  an  action  by  a  tenant  against  his  landlord  for 
compensation  for  seed  and  labour  under  the  denomination  of 
r.x.q«Qi  tenant  right.  Mr.  Justice  *Bayley,  on  its  appearing  that 
there  was  a  written  agreement  between  the  parties,  non- 
suited the  plaintiff;  but  the  Court  afterwards  set  aside  the  non- 
suit, and  held,  that  though  there  was  a  written  contract  between 
landlord  and  tenant,  the  custom  of  the  country  would  still  be 
binding,  if  not  inconsistent  with  the  terms  of  such  written  con- 
tract, and  that,  not  only  all  common  law  obligations,  but  those 
imposed  by  custom,  were  in  full  force  where  the  contract  did  not 
vary  them ;  and  the  Court  seems  to  have  held,  that  the  custom 
operated,  unless  it  could  be  collected  from  the  instrument,  either 
expressly  or  impliedly,  that  the  parties  did  not  mean  to  be 
governed  by  it.  On  the  second  trial,  the  Lord  Chief  Baron 
Thompson  held,  that  the  custom  prevailed,  although  the  written 
instrument  contained  an  express  stipulation,  that  all  the  manure 
made  on  the  farm  should  be  spent  on  it,  or  left  at  the  end  of  the 
tenancy,  without  any  compensation  being  paid ;  such  a  stipulation 
certainly  not  excluding  by  implication  the  tenant's  right  to 
receive  a  compensation  for  seed  and  labour.^ 

'  Wigglesworth  v.  Dallison,  1  Dongl.  301 ;  Faviell  v.  Gaskoin,  7  Excli.  273 ; 
Muncey  v.  Dennis,  1  H.  &  N.  216 ;  Clarke  v.  Roystone,  13  M.  &  W.  752. 

2  1  Dougl.  301 ;  affirmed  in  error,  Id.  307,  n.  (8).  See  Beavan  v.  Delahay,  1 
H.  Bla.  5 ;  recognised  Griffiths  v.  Piileston,  13  M.  &  W.  358,  360 ;  Knight  Y. 
Bennett,  3  Bing.  361 :  11  E.  C.  L.  R.;  White  v.  Sayer,  Palm.  R.  311. 

'  Holt,  N.  P.  C,  197. 

« In  Holding  v.  Pigott,  7  Bing.  465,  it  is  observed,  that  the  rights  of  landlord 
and  tenant  may  be  governed  by  the  terms  of  the  agreement  during  the  tenancy, 
and  by  the  custom  immediately  afterwards.  Holding  v.  Pigott  was  followed  in 
Muncey  v.  Dennis,  1  H.  «&  N.  316,  231. 
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The  next  reported  case  as  to  the  admissibility  of  evidence  of 
custom  respecting  the  right  to  an  away-going  crop  is  Webb  v. 
Plummer/  in  which  there  was  a  lease  of  down  lands,  with  a 
covenant  to  spend  all  the  produce  on  the  premises,  and  to  fold  a 
flock  of  sheep  upon  the  usual  part  of  the  farm,  and  also,  in  the 
last  year  of  the  term,  to  carry  out  the  manure  on  parts  of  the 
fallowed  farm  pointed  out  by  the  lessor,  the  lessor  paying  for 
*fallowing  land  and  carrying  out  the  dung,  but  nothing  ri;.q/iq-| 
for  the  dung  itself,  and  paying  for  grass  on  the  ground 
and  threshing  the  corn.  The  claim  was  for  a  customary  allow- 
ance for  foldage,  (a  mode  of  manuring  the  ground,)  but  the  Court 
held,  that,  as  there  was  an  express  provision  for  some  payment, 
on  quitting,  for  the  things  covenanted  to  be  done,  and  an  omission 
of  foldage,  the  customary  obligation  to  pay  for  the  latter  was 
excluded,  the  language  in  the  lease  being  equivalent  to  a  stipu- 
lation that  the  lessor  should  pay  for  the  things  mentioned  and  no 
more. 

The  substance  of  the  preceding  remarks  is  extracted  from  the 
judgment  delivered  in  the  case  of  Hutton  v.  Warren,^  where  it 
was  held,  that  a  custom,  by  which  the  tenant,  cultivating  accord- 
ing to  the  course  of  good  husbandry,  was  entitled  on  quitting  to 
receive  from  the  landlord  or  incoming  tenant  a  reasonable  allow- 
ance for  seeds  and  labour  bestowed  on  the  arable  land  in  the  last 
year  of  the  tenancy,  and  was  bound  to  leave  the  manure  for  the 
landlord,  if  he  would  purchase  it,  was  not  excluded  by  a  stipu- 
lation in  the  lease  to  consume  three-fourths  of  the  hay  and  straw 
on  the  farm,  and  spread  the  manure  arising  therefrom,  and  leave 
such  of  it  as  should  not  be  so  spread  on  the  land  for  the  use  of 
the  landlord  on  receiving  a  reasonable  price  for  it. 

Where  a  tenant  continues  to  hold  over  after  the  expiration  of 
his  lease,  without  coming  to  any  fresh  agreement  with  his  land- 
lord, he  must  be  taken  to  hold  under  the  terms  of  the  lease,^  on 
which,  therefore,  the  admissibility  of  evidence  of  custom  will 
depend.^ 

'  2  B.  &  Aid.  750. 

2 1  M.  &  W.  466.  Proof  of  the  custom  lies  on  the  out-going  tenant :  Caldecott 
v.  Smythies,  7  C.  &  P.  808 :  32  E.  C.  L.  R. 

'  See  further  as  to  this,  Hyatt  v.  Griffiths,  17  Q.  B.  505 :  79  E.  C.  L.  R.  ; 
Thomas  V.  Packer,  1  H.  &  N.  669. 

'  Boraston  t.  Green,  16  East,  71 ;  Roberts  v.  Barker,  1  Cr.  &  M.  808  ;  Grif- 
fiths V.  Puleston,  13  M.  &  W.  358.     See  Kimpton  y.  Eve,  3  Ves.  &  B.  349. 
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r*q7A-i  *Tlie  principle  -with  respect  to  the  riglit  to  take  an 
away-going  crop  applies  equally  to  the  case  of  a  tenancy 
from  year  to  year  as  to  a  lease  for  a  longer  term  ■}  such  custom, 
it  has  been  observed,  is  just,  for  he  who  sows  ought  to  reap,  and 
it  is  for  the  benefit  and  encouragement  of  agriculture.  It  is, 
indeed,  against  the  general  rule  of  law  concerning  emblements, 
which  are  not  allowed  to  tenants  who  know  when  their  term  is  to 
cease,  because  it  is  held  to  be  their  fault  or  folly  to  have  sown 
when  they  knew  their  interest  would  expire  before  they  could 
reap.  But  the  custom  of  a  particular  place  may  rectify  what 
otherwise  would  be  imprudence  or  folly .^  It  may  be  observed, 
too,  that  the  question  as  to  away-going  crops  under  a  custom 
is  quite  a  different  matter  from  emblements,  which  are  by  the 
common  law.^ 

4.  The  doctrine  as  to  fixtures  is  peculiarly  illustrative  of  the 
legal  maxim  under  consideration  ;  for  the  general  rule,  as  laid 
down  in  the  old  books,  is,  that  "  whenever  a  tenant  has  affixed 
anything  to  the  demised  premises  during  his  term,  he  can  never 
again  sever  it  without  the  consent  of  his  landlord."''  "  The  old 
rule"  upon  this  subject,  observes  Martin,  B.,*  ."  laid  down  in  the 
old  book  is,  that  if  the  tenant  or  the  occupier  of  a  house  or 
i-„„fj,^,  *land  annex  anything  to  the  freehold,  neither  he  nor  his 
^  representatives  can  afterwards  take  it  away,  the  maxim 

being  quicquid  plantatur  solo  solo  cedit.  But  as  society  pro- 
gressed, and  tenants  for  lives  or  for  terms  of  years  of  houses,  for 
the  more  convenient  or  luxurious  occupation  of  them,  or  for  the 
purposes  of  trade,  affixed  valuable  and  expensive  articles  to  the 
freehold,  the  injustice  of  denying  the  tenant  the  right  to  remove 
them  at  his  pleasure,  and  deeming  such  things  practically  for- 
feited to  the  owner  of  the  fee-simple  by  the  mere  act  of  annex- 

'  Onslow  V. ,  16  Ves.  jr.,  173    See  Thorp  v.  Eyre,  1  A.  &  E.  926  :  28  E. 

C.  L.  R. :  where  the  custom  was  held  not  to  be  available  hi  the  case  of  a  tenancy 
which  was  determined  by  an  award.     Ex  parte  Mandrell,  2  Mad.  315. 

2  Judgm.  Wigglesworth  v.  Dallison,  1  Doug.  201  :  Dalby  v.  Hirst,  1  B.  &  B. 
324 :  5  E.  C.  L.  R. 

3  Per  Taunton,  J.,  1  A.  &  E.  933  :  28  E.  "c.  L.  R. :  citing  Com.  Dig., 
"Biens,"  (G.  2). 

*  Amos  &  Per.,  on  Fixtures,  2d  ed.,  19. 

« 10  Exch.  507,  508,  citing  Minshall  v.  Lloyd,  2  M.  &  W.  450.  See  also, 
per  Wood,  V.  C,  Mather  t.  Eraser,  3  K.  &  J.  536. 
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ation,  became  apparent  to  all ;  and  there  long  ago  sprung  up  a 
right,  sanctioned  and  supported  both  by  the  Courts  of  Law  and 
Equity,  in  the  temporary  owner  or  occupier  of  real  property,  or 
his  representative,  to  disannex  and  remove  certain  articles, 
though  annexed  by  him  to  the  freehold,  and  these  articles  have 
been  denominated  y?a3<!(  res." 

Questions  respecting  the  right  to  what  are  ordinarily  called 
fixtures  principally  arise  between  three  classes  of  persons :  1st, 
between  heir  and  executor  or  administrator  of  tenant  in  fee; 
2Qdly,  between  the  personal  representatives  of  tenant  for  life  or 
in  tail  and  the  remainderman  or  reversioner;  3rdly,  between 
landlord  and  tenant.  Tn  the  first  of  these  cases,  the  general  rule 
obtains  with  the  most  rigour  in  favour  of  the  inheritance,  and 
against  the  right  to  disannex  therefrom,  and  to  consider  as  a 
personal  chattel  any  thing  which  has  been  affixed  thereto  ;^  in  the 
second  case,  the  right  to  fixtures  is  considered  more  favourably 
for  the  personal  representatives  than  in  the  preceding ;  and,  in 
the  last  case,  the  greatest  latitude  and  indulgence  have  always 
*been  allowed  in  favour  of  the  tenant  f — so  that  decisions,  r^t-oy,-,-, 
establishing  the  right  of  the  personal  representatives  to 
fixtures  in  the  first  and  second  of  the  above  cases,  will  apply,  a 
fortiori,  to  the  third. 

It  is  here  necessary  to  remark,  that  the  term  "  fixtures"  is  often 
used  indiscriminately  in  reference  to  those  articles  which  are  not 
by  law  removable  when  once  attached  to  the  freehold,  as  well  as 
to  these  which  are  severable  therefrom.'  But,  in  its  correct  sense, 
the  word  "fixtures"  includes  such  things  only  of  a  personal 
nature  as  have  been  annexed  to  the  realty,  and  which  may  be 
afterwards  severed  or  removed  by  the  party  who  united  them,  or 
his  personal  representatives,  against  the  will  of  the  owner  of  the 
freehold.*  The  word  "fixtures"  has  been  described  as  "very 
modern,"  and  is  generally  understeod  to  comprehend  "  any  article 

'  Per  Lord  Ellenborough,  C.  J.,  Elwes  v.  Maw,  3  East,  51 ;  per  Abbott,  C. 
J.,  Colegrave  v.  Dias  Santos,  3  B.  &  C.  78 :  9  E.  0.  L.  R. 

2  Per  Lord  EUenborough,  C.  J.,  Elwes  v.  Maw,  3  East,  51  ;  per  Abbott,  C. 
.J.,  Colegrave  v.  Dias  Santos,  2  B.  &  C.  78  :  9  B.  C.  L.  R. 

a  Per  Parke,  B.,  Minshall  v.  Lloyd,  3  M.  &  "W.  459. 

*  Judgm.  Hallen  V.  Runder,  1  Cr.,  M.  &  R.  376  ;  adopted,  per  Martin,  B.,  10 
Exoh.  508.  See  also,  the  word  "fixtures,"  defined  per  Lord  Cransworth,  C, 
Ex  parte  Barclay,  5  De  G.,  M.  &  G.  410,  where  the  leading  cases  at  common 
law  concerning  fixtures  are  reviewed. 
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which  a  tenant  has  a  power  of  removing."^  The  precise  signifi- 
cation of  this  word,  when  used  in  an  indenture  of  demise,  may 
have  to  be  determined  by  reference  to  the  context.^ 

In  connection  with  the  law  of  distress,  the  triie  meaning  of  the 
word  "fixtures"  often  needs  consideration,  things  fixed  to  the 
rxqf/q-i  frechold  not  being  at  common  law  *distrainable.^  In 
regard  to  the  question,  whether  certain  machines  were  to 
be  deemed  parcel  of  the  freehold  or  not,  it  has  been  observed  that 
it  was  really  one  of  fact,  depending  on  the  particular  circum- 
stances of  the  case,  and  principally  on  two  considerations :  1st, 
the  mode  and  extent  of  annexation  to  the  soil  or  fabric  of  the 
house,  whether  the  machines  could  easily  be  removed  integrl 
salvh,  et  commode,  or  not  without  injury  thereto  or  to  the  fabric  of 
the  building;^  2ndly,  on  the  object  and  purpose  of  the  annexation, 
whether  it  was  for  the  permanent  and  substantial  improvement 
of  the  dwelling,  in  the  language  of  the  Civil  Law  peiyetui  usus 
causd,^  or  in  that  of  the  Year  Book,^  pour  un  profit  del  inheritance 
or  merely  for  a  temporary  purpose,  or  the  more  complete  enjoy- 
ment and  use  of  it  as  a  chatteV 

Where  the  article  annexed  to  the  land  is  irremovable,  it  is 
viewed  in  law  as  part  of  the  freehold,  and  is  subject  to  all  the 
rules  and  incidents  of  real  property.' 

With  the  above  preliminary  remarks  we  shall  proceed  very 
briefly  to  consider  the  three  classes  of  cases  specified  at  p.  371, 
viz.,  between  heir  and  the  personal  representatives  of  tenant  in 
fee ; — between  the  personal  representatives  of  tenant  for  life  or  in 

1  Judgm.  Wiltshear  v.  Cottrell,  1  E.  &  B.  690 :  7S  E.  C.  L.  R. ;  per  Parke, 
B.,  Sheen  v.  Rickie,  5  M.  &  "W.  182  ;  per  Martin,  B.,  10  Exoh.  507.  See  Hors- 
fall  V.  Hey,  2  Exch.  778. 

2  Bishop  V.  Elliott,  11  Exch.  113 ;  S.  C,  10  Id.  496.  See  Burt  v.  Haslett,  18 
C.  B.  162 :  86  E.  0.  L.  E.:  S.  C,  Id.  893. 

"  The  law  upon  this  subject  is  stated  in  the  Note  to  Simpson  v.  Hartopp,  1 
Smith,  L.  C,  4th  ed.,  320. 

*  If  the  injury  he  very  trifling,  the  law  will  not  regard  it  in  accordance  with 
the  maxim  De  minimis  non  curat  lex  (ante,  p.  134) :  Judgm.  Martin  v.  Roe,  7 
E.  &  B.  244 :  90  E.  C.  L.  R. 

5  See  Mackeld.  Civ.  L.  152.  «  20  Hen.  7,  13. 

T  Judm.  Hellawell  v.  Eastwood,  6  Exch.  312,  followed  in  "Waterfall  v.  Peni- 
stone,  6  E.  &  B.  876,  889,  891 :  88  E.  C.  L.  R. 

8  Per  Parke,  B.,  Minshall  v.  Lloyd,  2  M.  &  W.  459  ;  recognised  Mackintosh 
V.  Trotter,  3  M.  &  W.  186 ;  Judgm.  Wiltshear  v.  Cottrell,  1  E.  &  B.  674 :  72 
E.  C.  L.  R. 
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tail  and  the  remainderman  or  reversioner; — between  landlord 
and  tenant. 

In  the  class  of  cases  arising  between  heir  and  executor,  r-x-oy  i-i 
*the  rule  has  been  thus  stated  :  that  whatever  is  strongly 
affixed  to  the  freehold  or  inheritance,  and  cannot  be  severed 
thence  without  violence  or  damage,  quod  ex  sedilus  non  facile 
revelliiur,  is  become  a  member  of  the  inheritance,  and  shall,  there- 
fore, pass  to  the  heir  ;^  and,  in  the  first  place,  it  must  be  observed, 
that  a  chattel  does  not  lose  its  personal  nature  unless  fixed  in  or 
to  the  gro'und,  or  in  or  to  some  foundation  which  in  itself  forms 
part  of  the  freehold.  It  is  not  safficient  that  the  article  in  ques- 
tion merely  rests  upon  the  soil,  or  upon  such  foundation  f  unless 
there  be  annexation,  no  difficulty  can  under  any  circumstances 
occur.  It  is  frequently^  however,  a  matter  of  doubt,  whether  the 
annexation  can  be  considered  as  sufficient ;  and  in  such  cases  the 
best  test  appears  to  be  whether  the  removal  can  be  effected 
without  substantial  injury  to  the  freehold.^ 

The  strictness  of  the  rule  under  consideration  was,  it  may  be 
remarked,  very  early  relaxed,  as  between  landlord  and  tenant,  in 
favour  of  such  fixtures  as  are  partly  or  wholly  essential  to  trade 
or  manufacture ;''  and  the  same  relaxation  has,  in  several  modern 
cases,  been  extended  to  decisions  of  that  class  which  we  are  now 
considering,  viz.,  those  between  heir  and  executor.  In  the  case 
of  Blwes  V.  Maw,  which  is  justly  regarded  as  a  leading  authority 
on  the  subject  of  fixtures.  Lord  *E]lenborough  observed,"  r^oir— , 
that,  in  determining  whether  a  particular  fixed  instru- 
ment, machine,  or  even  building,  should  be  considered  as  remov- 
able by  the  executor  as  between  him  and. the  heir,  the  Court  in 
the  three  principal  cases*  on  the   subject    may  be  considered 

'  2  Bla.  Com.,  31st  ed.,  281,  438.  See  also,  Shep.  Touch.  469,  470;  Com. 
Dig.,  "Biens,"  (B.) 

2  Wiltshear  v.  Cottrell,  1  E.  &  B.  674 :  73  E.  C.  L.  E. ;  Huntley  v.  Russell, 
18  Q.  B.  573 :  66  B.  C.  L.  K  ;  Hutcliinson  v.  Kay,  23  Beav.  413  ;  Mather  v. 
Eraser,  2  K.  &  J.  536  ;  R.  v.  Inhabitants  of  Otley,  1  B.  &  Ad.  161,  165 :  20  E. 
C.  L.  R.     See  also  Wood  v.  Ilewett,  8  Q.  B.  913 :  55  E.  C.  L.  R. 

»  Avery  v.  Cheslyn,  3  A.  &  E.  75  :  30  E.  C.  L.  R.;  Judgm.  Martin  v.  Roe,  7 
E.  &  B.  244 :  90  E.  C.  L.  R.:  where  the  right  to  remove  ornamental  fixtures  as 
between  the  executors  of  an  incumbent  and  his  successors  is  considered. 

■•  Judgm.  3  East,  51,  53  ;  per  Story,  J.,  delivering  the  judgment  in  Van  Ness 
V.  Pacard,  2  Peters  (U.  S.)  R.  143, 145.  ^  3  East,  38. 

^  Viz.,  Lawton  v.  Lawton,  3  Atk.  18,  which  was  the  case  of  a  fire-engine  to 
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as  having  decided  mainly  on  this  ground,  that  where  the  fixed  in- 
strument, engine,  or  utensil  (and  the  building  covering  the  same 
falls  within  the  same  principle),  was  an  accessary  to  a  matter  of  a 
personal  nature,  it  should  be  itself  considered  as  personalty.  In 
two  of  these  cases,'  a  fire-engine  was  considered  as  an  accessary 
to  the  carrying  on  the  trade  of  getting  and  vending  coals — a  mat- 
ter of  a  personal  nature.  In  Lord  Dudley  v.  Lord  Ward,  Lord 
liardwicke  says,  "  A  colliery  is  not  only  an  enjoyment  of  the 
estate,  but  in  part  carrying  on  a  trade ;"  and  in  Lawton  v. 
Lawton,  he  says,  "  One  reason  that  weighs  with  me  is  its  being  a 
mixed  case,  between  enjoying  the  profits  of  the  lands  and  car- 
rying on  a  species  of  trade ;  and,  considering  it  in  this  light,  it 
comes  very  near  the  instances  in  brewhouses,  &c.,  of  furnaces 
and  coppers."  Upon  the  same  principle  Lord  C.  B.  Comyns  may 
be  considered  as  having  decided  the  case  of  the  cyder-mill,^  i.  e., 
v^ofTD-,  ^s  a  mixed  case,  between  *enjoying  the  profits  of  the  land 
and  carrying  on  a  species  of  trade,  and  as  considering  the 
cyder-mill  as  properly  an  accessary  to  the  trade  of  making  cyder. 
In  the  case  of  the  salt-pans,^  Lord  Mansfield  does  not  seem  to 
have  considered  them  as  accessary  to  the  carrying  on  a  trade,  but 
as  merely  the  means  of  enjoying  the  benefit  of  the  inheritance. 
Upon  this  principle  he  considered  them  as  belonging  to  the  heir 
as  parcel  of  the  inheritance,  for  the  enjoyment  of  which  they 
were  made,  and  not  as  belonging  to  the  executor  as  the  means  or 
instrument  of  carrying  on  a  trade.^ 

In  a  modern  case  before  the  Hoxise  of  Lor(Js,  it  appeared  that 

work  a  colliery  erected  by-tenant  for  life  ;  Lord  Dudley  v.  Lord  Ward,  Amb. 
113,  wMch  was  also  tbe  case  of  a  fire-engine  ;  and  Lawton  v.  Salmon,  1  H.  Bla. 
359,  n.,  which  was  trover  for  salt-pans  brought  by  the  executor  against  the 
tenant  of  the  heir-at-law. 

'  Lawton  v.  Lawton,  3  Atk.  13  ;  Lord  Dudley  v.  Lord  Ward,  Amb.  113. 

^  Cited  in  Lawton  v.  Lawton,  3  Atk.  13  ;  but  see  the  observations  respecting 
this  case  by  Lord  Hardwicke  in  Lawton  v.  Salmon,  1  H.  Bla.  359,  n. ;  Lord 
Dudley  v.  Lord  Ward,  Amb.  113 ;  and  in  Mx  parte  Quincey,  3  Atk.  477,  and 
Bull.,  N.  P.  34.  It  seems  that  no  rule  of  law  can  be  extracted  from  a  case  of 
the  particulars  of  which  so  little  is  known :  see,  per  Cord  Cottenham,  Fisher  v. 
Dixon,  13  CI.  &  Fin.  339  ;  and  see,  as  to  the  cyder-mill  case,  per  Wood,  V.  C, 
Mather  v.  Fraser,  3  K.  &  J.  536,  reviewing  the  prior  authorities. 

3  Lawton  v.  Salmon,  1  H.  Bla.  359,  n. 

"  Per  Lord  EUenborough,  C.  J.,  3  East,  54.  See  Winn  v.  Ingilby,  5  B.  & 
Aid.  635 :  7  E.  0.  L.  K.;  B.  v.  St.  Dunstan,  4  B.  &  C.  686,  691 :  10  E.  C.  L.  E.; 
Harvey  v.  Harvey,  Stra..  1141. 
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the  absolute  owner  of  land,  for  the  purpose  of  better  using  and 
enjoying  that  land,  had  erected  upon  and  affixed  to  the  freehold 
certain  machinery.  It  was  held  that,  in  the  absence  of  any  dis- 
position by  him  of  this  machinery,  it  would  go  to  the  heir  as  part 
of  the  real  estate ;  and,  further,  that  if  the  corpus  of  the  machinery 
passed  to  the  heir,  all  that  belonged  to  such  machinery,  although 
more  or  less  capable  of  being  detached  from  it,  and  of  being  used 
in  such  detached  state,  must  also  be  considered  as  belonging  to 
the  heir.^ 

As  between  devisee  and  executor  the  rule  seems,  in  principle,  to 
be  the  same  as  that  already  considered,  the  *devisee  stand-  r.^q77-i 
ing  in  place  of  the  heir  as  regards  his  right  to  fixtures ; 
for  if  a  freehold  house  be  devised,  fixtures  pass  f  but  if  tenant  for 
life  or  in  tail  devise  fixtures,  his  devise  is  void,  he  having  no- 
power  to  devise  the  realty  to  which  they  are  incident.  He  may, 
however,  devise  such  fixtures  as  would  pass  to  his  executor.' 

As  between  the  heir  and  devisee,  it  may  be  considered  as  a 
rule,  that  the  latter  will  be  entitled  to  all  articles  which  are 
affixed  to  the  land,  and  whether  the  annexation  in  fact  took  place 
prior  or  subsequent  to  the  date  of  the  devise,  according  to  the 
maxim  quod  mdificatur  in  area  legato,  cedit  legato ;  and,  therefore, 
by  a  devise  of  a  house,  all  personal  chattels  which  are  annexed  to 
the  house,  and  which  are  essential  to  its  enjoyment,  will  pass  to 
the  devisee.* 

As  between  vendor  and  vendee,  everything  which  forms  part 
of  the  freehold  passes  by  a  sale  and  conveyance  of  the  freehold 
itself,  if  there  be  nothing  to  indicate  a  contrary  intention.^ 

Thus,  in  Colegrave  v.  Dias  Santos,"  the  owner  of  a  freehold 
house,  in  which  there  were  various  fixtures,  sold  it  by  auction. 

'  Fisher  v.  Dixon,  13  CI.  &  Fin.  312.  In  this  case  the  exception  in  favour  of 
trade  was  held  not  applicable  ;  tlie  judgments  delivered  contain,  however,  some 
remarks  as  to  the  limits  of  this  exception,  which  are  well  worthy  of  considera- 
tion.    See  also  Mather  v.  Fraser,  3  K.  &  J.  536,  545. 

2  Per  Best,  J.,  Colegrave  v.  Dias  Santos,  3  B  &  C.  80 :  9  E.  C.  L.  E. 

'  Shep.  Touch.  469,  470  ;  4  Rep.  63. 

*  Amos  &  Fer.,  Fixtures,  2d  ed.,  246. 

6  Colegrave  v.  Dias  Santos,  3  B.  &  C.  76  :  9  E.  C.  L.  R.:  cited  Arg.  Id.  610  ; 
per  Parke,  B.,  Hitchman  v.  Walton,  4  M.  &  W.  416  ;  per  Patteson,  J.,  Hare  v. 
Horton,  5  B.  &  Ad.  730 ;  27  E.  C.  L.  R.  See  Steward  v.  Lomhe,  1  B.  &  B.  506, 
513  :  5  E.  C.  L.  R.;  Ryall  v.  Eolle,  1  Atk.  175  ;  Thompson  v.  Pettitt,  10  Q.  B. 
101 :  59  B.  C.  L.  R.;  Wiltshear  v.  Cottrell,  1  E.  &  B.  674 :  72  E.  C.  L.  R. 

«  3  B.  &  C.  76  :  ^  E.  C.  L.  R.     See  Manning  v.  Bailey,  2  Exch.  45. 
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Nothing  was  said  about  the  fixtures.  A  conveyance  of  the  house 
was  executed,  and  possession  given  to  the  purchaser,  the  fixtures 
still  remaining  in  the  liouse.  It  was  held,  that  they  passed  by 
rji.q7on  the  conveyance  *of  the  freehold ;  and  that,  even  if  they 
did  not,  the  vendor,  after  giving  up  possession,  could  not 
maintain  trover  for  them.  The  efi'ect  of  a  mortgage,  moreover, 
with  regard  to  fixtures,  is  similar  to  that  of  a  conveyance ;'  and 
trover  will  not  lie  against  either  vendee  or  mortgagee^  in  posses- 
sion for  chattels  aflixed  to  the  freehold,  but  which  might  have 
been  removed  before  possession  was  given  under  the  deed. 
Where,  however,  there  was  a  mortgage  of  dwelling-houses, 
foundries,  and  other  premises,  "together  with  all  grates,  kc,  in 
and  about  the  said  two  dwelling-houses  and  the  brewhouses 
thereto  belonging,"  it  was  held  that,  although  without,  these 
words  the  fixtures  in  the  foundries  would  have  passed,  yet  by 
them  the  fixtures  intended  to  pass  were  confined  to  those  in  the 
dwelling-houses  and  brewhouses.^ 

In  case  of  an  absolute  sale  of  premises,  where  the  conveyance 
is  not  general,  but  contains  a  stipulation  that  "the  fixtures  are  to 
be  taken  at  a  valuation,"  those  things  only  should  in  strictness  be 
valued  which  would  be  deemed  personal  assets  as  between  heir 
and  executor,  and  would  not  pass  with  the  inheritance.'' 

With  respect  to  ornamental  fixtures,  there  are  some  cases  in 

r-:f57Q-|   'wi^ich  the  executor  has  been  permitted  to  remove  *even 

these  against  the  heir.*    But  on  the  whole,  as  observed  by 

a  learned  writer,   it  would  seem  that  the  lliw  is  by  no  means 

>  Per  Parke,  B.,  4  M.  &  W.  416  ;  Longstafff.  Meagoe,  3  A.  &  E.  167:  39 
E.  C.  L.  K.  See  Trappcs  v.  Barter,  3  Cr.  &  M.  153 ;  cited  Hellawell  v.  East- 
wood, 6  Exch.  313  ;  and  in  &  parte  Barclay,  5  De  G.,  M.  &  G.  413  ;  but  said, 
per  Cresswell,  J.,  to  have  been  overruled  (Wilde  v.  Waters,  16  C.  B.  647:  81 
E.  C.  L.  K.)  Trappes  v.  Harter,  has,  however,  frequently  been  recognised  as 
an  authority ;  Mather  v.  Eraser,  3  K.  &  J.  536.  See  Watson  v.  Lane,  11 
Exch.  769. 

2  3  B.  &  C.  76  :  9  E.  0.  L.  E.;  Longstaif  v.  Meagoe,  3  A.  &  E.  167 :  39  E. 
C.  L.  R.  See  Boydell  v.  McMichael,  1  Or.,  M.  &  R.  177  ;  Mv parte  Bentley,  2 
M.  D.,  &  De  G.  591. 

3  Hare  V.  Horton,  5  B.  &  Ad.  736  :  37  E.  C.  L.  R.:  distinguished  in  Mather 
V.  Eraser,  cited  supra,  n.  (A. ) 

*  Amos.  &  Per.,  Fixtures,  3d  ed.,  331. 

5  See  Harvey  v.  Harvey,  Stra.  1141 ;  Squier  v.  Mayer,  3  Freem.  340 ;  Beck 
V.  Rebow,  1  P.  Wms.  94. 
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clearly  settled  respecting  the  right  of  the  executor  of  tenant  in 
fee  to  fixtures  set  up  for  ornament  or  domestic  convenience.^ 

Secondly,  we  have  already  observed^  that  the  heir  is  more 
favoured  in  law  than  the  remainderman  'or  reversioner,  and, 
therefore,  all  cases  in  which  an  executor  or  administrator  of  the 
tenant  in  fee  would  be  entitled  to  fixtures,  as  against  the  heir, 
will  apply,  a,  fortiori,  to  support  the  claim  of  the  representatives 
of  tenant  for  life,  or  in  tail,  against  the  remainderman  or  rever- 
sioner. The  personal  representatives,  therefore,  in  the  latter  case, 
seem  clearly  entitled  to  fixtures  erected  for  purposes  of  trade,  as 
against  the  party  in  remainder  or  reversion.' 

In  the  third  class  of  cases  above  mentioned,  that,  viz.,  betTjv^een 
landlord  and  tenant,  the  general  rule,  that  whatever  has  once 
been  annexed  to  the  freehold  becomes  a  part  of  it,  and  cannot 
afterwards  be  removed,  except  by  or  with  the  consent  of  him  who 
is  entitled  to  the  inheritance,*  must  be  qualified  more  largely 
than  in  the  *preceding  classes:  thus,  the  tenant  may  r^qnp,-, 
take  away  during  the  continuance  of  his  term,  or  at  the 
end  of  it,  although  not  after  he  has  quitted  possession,  such 
fixtures  as  he  has  himself  put  upon  the  demised  premises,  either 
for  the  purposes  of  trade,  or  for  the  ornament  or  farnitiire  of  his 
house  f  but  here  a  distinction  must  be  observed  between  erec- 

'  1  Williams,  Executors,  5tli  ecl.,-658.  2  Ante,  p.  371. 

'  Lawton  v.  Lawton,  3  Atk.  13 ;  Lord  Dudley  v.  Lord  Ward,  Ambr.  113. 
As  to  tlie  right  of  Executor  of  tenant  for  life  to  ornamental  fixtures,  see  1 
Williams,  Executors,  ^tli  ed.,  663,  663. 

■•  Co.  Litt.  53,  a.  Trover  does  not  lie  for  fixtures  until  after  severance  :  Min- 
shall  V.  Lloyd,  2  M.  &  W.  450  ;  recognised  Macintosh  v.  Trotter,  3  Id.  184-186  ; 
Eofley  V.  Henderson,  17  Q.  B.  574,  586  :  79  E.  C.  L.  R.  In  Wilde  v.  Waters, 
16  C.  B.  651 :  81  E.  C.  L.  R.:  Maul,  J.,  delivering  the  judgment  of  the  Court, 
observes,  "  Generally  speaking,  no  doubt,  fixtures  are  part  of  the  freehold,  and 
are  not  such  goods  and  chattel  as  can  be  made  the  subject  of  an  action  of  trover. 
But  there  are  various  exceptions  to  this  rule,  in  respect  of  things  which  are  set 
up  for  ornament  or  for  the  purpose  of  trade,  or  for  other  particular  purposes. 
As  to  these,  there  are  many  distinctions,  some  of  vrhich  are  nice  and  intricate." 
See  also,  Clarke  v.  Holford,  2  C.  &  K.  540  :  61  E.  C.  L.  R. 

*  Such  as  stoves,  grates,  ornamental  chimney-pieces,  wainscotts  fastened  with 
screws,  coppers,  a  pump  very  slightly  affixed  to  the  freehold,  and  various  other 
articles;  per  Erie,  J.,  and  Crowder,  J.,  Bishop  v.  Elliott,  11  Exch.  115; 
Grymes  v.  Boweren,  6  Bing.  437:  19  E.  C.  L.  R.  ;  and  per  Tindal,  C.  J.,  Id. 
439,  440 ;  Horn  v.  Baker,  9  East,  215,  238.  In  Buckland  v.  Butterfield,  2  B.  & 
B.  54:  6  E.  C.  L.  R. :  which  is  another  important  decision  on  this  subject,  it 
was  held,  that  a  conservatory  erected  on  a  brick  foundation,  attached  to  a  dwell- 
ing-house, and  communicating  with  it  by  windows,  and  by  a  flue  passing  into 
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tions  for  the  purposes  of  trade  annexed  to  the  freehold,  and  those 
Avhich  are  for  purposes  merely  agricultural.'  With  respect  to  the 
former,  the  exception  engrafted  upon  the  general  rule  is  of  almost 
as  high  antiquity  as  the  rule  itself,  being  founded  upon  principles 
of  public  policy,  and  originating  in  a  desire  to  encourage  trade 
and  manufactures.  With  respect  to  the  latter  class,  however,  it 
has  been  expressly  decided  that  to  such  cases  the  general  rule 
must  (irrespective  of  the  stat.  14  &  15  Vict.  c.  25)  be  applied. 

In  the  leading  case  on  this  subject,^  it  was  held  that  a  tenant  in 
agriculture,  who  erected  at  his  own  expense  *and  for  the 
necessary  and  convenient  occupation  of  his  farm  a  beast- 
house,  and  carpenter's  shop,  &c.,  which  buildings  were  of  brick 
and  mortar,  and  tiled,  and  let  into  the  ground,  could  not  legally 
remove  the  same  even  during  his  term,  although  by  so  doing  he 
would  leave  the  premises  in  the  same  state  as  when  he  entered ; 
and  the  distinction  was  here  expressly  taken  between  annexa- 
tions to  the  freehold  for  the  purposes  of  trade,  and  those  made 
for  the  purposes  of  agriculture  and  for  better  enjoying  the 
immediate  profits  of  the  land,  it  being  laid  down,  in  favour  of 
the  tenant's  right  to  remove  trade  fixtures,  that  where  a  super- 
incumbent building  is  erected  as  a  mere  accessary  to  a  personal 
chattel,  as  an  engine,  it  may  be  removed  ;  but  where  it  is  acces- 
sary to  the  realty,  it  can  in  no  case  be  removed. 

Where  the  tenant  of  a  farm  or  land,  with  the  consent,  in 
writing,  of  his  landlord,  erects,  at  his  own  cost,  farm-buildings, 
engines,  or  machinery,  either  for  agricultural  purposes  or  for  the 
purposes  of  trade  and  agriculture,  they  will  now  be  the  property 
of  the  tenant,  and  removable  by  him,  subject  to  the  provisions  of 
the  statute  below  cited,^  although  built  in  or  permanently  fixed 
to  the  soil,  or  the  landlord  may  purchase  them  at  his  election. 

It  has  been  stated,  that  the  right  of  removal,  where  it  exists, 
should  be  exercised  during  the  continuance  of  the  term ;  for,  if 

the  parlour  cliimney,  becomes  part  of  tlie  freehold,  and  cannot  be  removed  by 
the  tenant  or  his  assignees.  See  "West  v.  Blakeway,  3  M.  &  Gr.  729  :  40  E.  C. 
L.  E,;  Burtv.  Haslett,  18  C.  B.  162:  86  E.  C.  L.  R;  S.  C,  Id.  893. 

'  2  Steph.  Com.,  4th  ed.,  231 ;  per  Lord  Kenyon,  C.  J.,  Peaiton  T.  Eobart,  3 
East,  9:  ;  Judgm.  Earl  of  Mansfield  v.  Blackburne,  3  Bing.  N.  C.  438  :  32  E. 
C.  L.  R..  A  nurseryman  may,  at  the  end  of  his  term,  remove  trees  planted  for 
the  purpose  of  sale  ;  Amos  &  Fer.,  Fixtures,  3d  ed.,  68. 

2  Elwes  V.  Maw,  3  East,  88. 

3 14  &  15  Vict.  c.  35,  s.  3. 
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the  tenant  forbears  to  exercise  it  within  that  period,  or  during 
such  further  period  as  he  holds  the  premises  under  a  right  still  to 
consider  himself  as  tenant,  or  after  the  expiration  of  the  terra,  but 
whilst  he  remains  in  possession  of  the  premises — though  the  pre- 
cise state  of  the  law  upon  this  point  is  somewhat  doubtful — the 
*tenant  will  be  presumed  to  have  voluntarily  relinquished  r^ooo-i 
the  claim  in  favour  of  his  landlord.^  It  is  also  important 
to  remark,  that  the  legal  right  of  the  tenant  to  remove  fixtures  is 
capable  of  being  either  extended  or  controlled  by  the  express 
agreement  of  the  parties  ;  and  it  is,  in  fact,  very  usual  to  introduce 
into  a  lease  a  covenant  for  this  purpose,  either  specifying  what 
fixtures  shall  be  removable  by  the  tenant,  or  stipulating  that  he 
will,  at  the  end  of  the  term,  deliver  up  all  fixtures  annexed  during 
its  continuance  to  the  landlord's  use.^ 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
apartment,  and  for  taking  a  certain  brass  plate  from  the  outer 
door  of  the  dwelling-house,  the  defendant  pleaded,  first,  not 
guilty ;  and  secondly,  as  to  removing  the  brass  plate,  the  plaintiff 
was  not  possessed  thereof:  no  evidence  was  given  as  to  whether 
it  was  or  was  not  a  fixture,  nor  was  any  question  as  to  this  point 
raised  at  the  trial.  The  jury  assessed  the  damages  separately,  for 
the  breaking  and  entering,  and  for  the  removal  of  the  door-plate  ; 
and  the  Court  held,  that  after  verdict,  it  must  be  assumed-  that 
the  said  plate  was  not  a  fixture,  and  that  the  defendant,  having 
treated  it  as  an  independent  chattel,  and  thereby  thrown  the 
plaintiff  off  his  guard,  could  not,  the  verdict  being  against  him, 
turn  round  and  treat  the  matter  differently  f  for  this  would  have 
been  *" blowing  hot  and  cold,"  and  therefore  inadmissible,  p^onon 
as  opposed  to  a  principle  already  mentioned.*  "-        -^ 

It  is  also  worthy  of  notice,  that  the  right  of  property  in  fixtures 

'  See,  per  Jervis,  C.  J.,  Heap  v.  Barton,  13  C.  B.  280  :  74  E.  C.  L.  R.;  per 
Patteson,  J.,  Roffey  v.  Henderson,  17  Q.  B.  586 :  79  E,  C.  L.  R.;  per  Parke,  B., 
3  M.  &  W.  186 ;  Amos  &  Per.,  Fixtures,  87;  cited  by  Lord  Tenterden,  C.  J.; 
Lyde  v.  Russell,  1  B.  &  Ad.  395 :  20  E.  C.  L.  R.;  Weeton  v.  Woodcock,  7  M. 
&  W.  14, 19  ;  Lee  v.  Risdon,  7  Taunt.  188  :  2  E.  C.  L.  R. 

2  See  Earl  of  Mansfield  v.  Blackbume,  3  Bing.  N.  C.  438 :  32  E.  C.  L.  R.; 
Foley  V.  Addenbrooke,  13  M.  &  W.  174 ;  Sleddon  v.  Cruikshank,  16  M.  &  W. 
71 ;  Heap  v.  Barton,  13  C.  B.  374 :  74  B.  C.  L.  R.:  citing  Penton  v.  Robart,  2 
Sast,  88. 

3  Lane  v.' Dixon,  3  C.  B.  776  ;  54  E.  C.  L.  R.:  recognizing  Welsh  v.  Nash,  8 
East,  394. 

*  Anie,  p.  160. 

.    19 
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may  be  modified  by  proof  of  a  special  usage  prevailing  in  the 
particular  neiglibourbood ;'  and  it  may,  also,  as  in  the  case  of 
landlord  and  tenant,  be  modified  by  evidence  of  the  intention  of 
the  parties ;  ex.  gr.,  a  chattel  placed  by  the  owner  upon  the  free- 
hold of  another,  but  severable  from  it  without  injury  thereto,  does 
not  necessarily  become  part  of  the  freehold,  it  is  matter  of  evi- 
dence whether  by  agreement  it  does  not  remain  the  property  of 
the  original  owner.^ 

In  concluding  these  remarks  concerning  fixtures,  we  may  ob- 
serve that  the  uncertainty  of  the  law  on  this  subject  results  neces- 
sarily from  the  fact,  that  each  case  involving  a  question  as  to  the 
right  to  fixtures  is  professedly  and  necessarily,  in  a  great  measure, 
decided  according  to  its  own  particular  circumstances;  and  a 
perusal  of  the  preceding  pages  will  sufficiently  show  that  the 
maxim  quicquid  plantatur  solo  solo  cedit  is  held  up  by  our  law 
only  to  be  departed  from  on  account  of  the  acknowledged  ill 
effects  which  would  ensue  from  too  strict  an  application  of  it.^ 


[*384:]    *DOMUS  SUA  CUIQUE  EST  TUTISSIMUM  EUFUGIUM. 

(5  Rep.  93.) 

Every  man's  Jiouse  is  his  castle.'^ 

In  a  leading  case  which  well  exemplifies  the  application  of  the 
above  maxim,  the  facts  may  be  shortly  stated  thus : — The  defend- 
ant and  one  B.  were  joint-tenants  of  a  house  in  London.  B.  ac- 
knowledged a  recognizance  in  the  nature  of  a  statute  staple  to 
the  plaintiflj  and  being  possessed  of  certain  goods  in  the  said 
house,  died,  whereupon  the  house  in  which  the  goods  remained 
became  vested  in  the  defendant  by  survivorship.  Plaintiff  sued 
out  process  of  extent  on  the  statute  to  the  sheriifs  of  London ; 

1  Vin.  Abr.,  "  Executors,"  U.  74.     See  Davis  v.  Jones,  3  B.  &  Aid.  165, 168. 

2  Wood  V.  Hewett,  8  Q.  B.  913 :  55  E.  C.  L.  R. 

3  Reference  has  not  been  made  in  the  preceding  pages  to  cases  in  wbicli  the 
right  to  fixtures  has  been  discussed,  as  between  the  assignees  of  a  bankrupt  and 
third  parties,  these  cases  being  decided  under  the  reputed  ownership  clause  of 
the  Bankrupt  Act,  (13  &  13  Vict.,  c.  106,  s.  135.)  See  Shelford's  ed.  of  the  Act, 
]i.  144;  Horn  v.  Baker,  1  Smith,  L.  C,  4th  ed.,  161,  and  note  thereto  ;  Ex  parte 
Barclay,  5  De  G.,  M.  &  G.  403  ;  Mather  v.  Fraser,  3  K.  &  J.  536  ;  per  Martin, 
B.,  lOExch.  507,  508. 

■i  Ifemo  de  domo  sua  extralii  debet,  D.  50.  17.  103. 
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a 

and,  on  the  sheriffs  having  returned  the  conusor  dead,  he  had 
another  writ  to  extend  all  the  lands  which  B.  had  at  the  time  of 
acknowledging  the  statute,  or  at  any  time  after,  and  all  the  goods 
which  he  had  at  the  day  of  his  death.  This  writ  plaintiff  deliv- 
ered to  the  sheriffs,  and  told  them  that  divers  goods  belonging  to 
B.  at  the  time  of  his  death  were  in  the  defendant's  house ;  upon 
which  the  sheriffs  charged  a  jury  to  make  inquiry  according  to 
the  said  writ,  and  the  sheriffs  and  jury  came  to  the  house  afore- 
said, and  offered  to  enter  in  order  to  extend  the  goods,  the  outer 
door  of  the  house  being  then  open ;  whereupon,  the  defendant, 
prsemissorum  non  ignarus,  and  intending  to  disturb  the  execution, 
shut  the  door  against  the  sheriffs  and  jury,  whereby  the  plaintiff 
lost  the  benefit  of  his  writ.^ 

In  the  above  case,  the  following  points,  which  bear  upon  the 
present  subject,  were  resolved,  and  may  be  thus  shortly  stated. 

*lst.  That  the  house  of  every  one  is  his  castle,  as  well  r^ooc-i 
for  his  defence  against  injury  and  violence,  as  for  his 
repose ;  and  consequently,  although  the  life  of  man  is  a  thing 
precious  and  favoured  in  law,  yet  if  thieves  come  to  a  man's 
house  to  rob  or  murder  him,  and  the  owner  or  his  servants  kill 
any  of  the  thieves  in  defence  of  himself  and  his  house,  this  is  not 
felony.  So,  if  any  person  attempt  to  burn  or  burglariously^  to 
break,  and  enter  any  dwelling-house  in  the  night-time,  or  attempt 
to  break  open  a  house  in  the  day-time,  with  intent  to  rob,  and  be 
killed  in  the  attempt,  the  slayer  shall  be  acquitted  and  discharged, 
for  the  homicide  is  justifiable.'  And  in  such  cases,  not  only  the 
owner  whose  person  or  property  is  thus  attacked,  but  his  servants 
and  the  members  of  his  family,  or  even  strangers  who  are  present 
at  the  time,  are  equally  justified  in  killing  the  assailant.* 

In  order,  however,  that  a  case  may  fall  within  the  preceding 
rule,  the  intent  to  commit  such  a  forcible  and  atrocious  crime  as' 
above  mentioned  must  be  clearly  manifested  by  the  felon ;  other- 

'  Semayne's  case,  5  Eep.  91 ;  cited  per  Tindal,  0.  J.,  HoUier  t.  Laurie,  3  C. 
B.  339  :  54  E.  C.  L.  E. 

2  In  determining  what  is  a  burglarious  entry  of  a  dwelling  house,  our  law  has, 
infamrem  mice,  resorted  to  many  refinements  and  much  nicety  of  construction. 
See  per  Coltman,  S.,  6  C.  B.  10 :  60  E.  C.  L.  R. 

'  1  Hale,  P.  C,  481,  488.  By  stat.  9,  Geo.  4,  c.  31,  s.  10,  no  punishment  or 
forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another  in  his  own 
defence. 

*  1  Hale,  P.  C,  481,  484,  et  seg. 
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wise,  the  homicide  will  amount  to  manslaughter,  at  least,  if  not  to 
murder.^ 

2ndly.  It  was  resolved  in  the  principal  case,  that  when  any 
house  is  recovered  by  ejectment,  the  sheriff' may  break  the  house, 
in  order  to  deliver  seisin  and  possession  thereof  to  the  lessor  of 
the  plaintiff".  The  officer  may,  if  necessary,  break  open  doors,  in 
r*^8fii  °^"*^^^  *o  execute  a  writ  *of  habere  facias  possessionem,  if 
the  possession  be  not  quietly  given  up ;  or  he  may  take 
the  posse  comitatus  with  him,  if  he  fear  violence  f  and  he  may 
remove  all  persons,  goods,  &c.,  from  off"  the  premises  before  he 
gives  possession.^  After  verdict  and  judgment  in  ejectment,  it  is 
in  practice  usual  for  the  lessor  of  the  plaintiff  to  point  out  to  the 
sheriff'  the  premises  recovered,  and  then  the  sheriff  gives  the 
lessor,  at  his  own  peril,  execution  of  what  he  demands.^  By  the 
stat.  1  &  2  Vict.  c.  74,  s.  1,^  which  was  passed  in  order  to  facili- 
tate the  recovery  of  tenements  held  at  a  rent  not  exceeding  20  Z.  a 
year,  the  officers  acting  under  the  warrant  obtained  in  pursuance 
of  that  Act  are  expressly  authorised  to  enter  by  force,  if  needful, 
into  the  premises  of  which  possession  is  sought  to  be  recovered, 
and  to  give  possession  of  the  same  to  the  landlord  or  his  agent ; 
and  a  summary  mode  of  obtaining  possession  of  small  tenements 
is  also,  in  certain  cases,  available  under  the  County  Court  Acts.^ 

3rdly.  The  third  exception  to  the  general  rule  is,  where  the 
execution  is  at  suit  of  the  Crown,  or  where  a  felony  or  misde- 
meanour has  been  committed,  in  which  case  the  sheriff  may  break 
open  the  outer  door  of  the  defendant's  dwelling-house,  having 
lirst  signified  the  cause  of  his  coming  and  desired  admission.' 

'  1  Hale,  P.  C,  484 ;  E.  v.  Scully,  1  C.  &  P.  319 :  12  E.  C.  L.  R. 

2  5  Kep.  91.  ■•■  Upton  v.  Wells,  1  Leon.  R.  145. 

■•  Ad.  Eject.,  4tli  ed.,  300,  301.  See  per  Patteson,  J.,  Doe  d.  Stevens  v.  Lord, 
6  Dowl.  256,  266. 

5  See  Delaney  v.  Fox,  1  C.  B.,  N.  S.,  166  :  87  B.  C.  L.  R. 

«  As  to  recovering  possession  of  a  tenement  in  the  County  Court,  see  Broom's 
C.  C.  Pr.,  2d  ed.,  288,  392. 

'  Semayne's  case,  3d  resolution  ;  Fincli,  Law,  39.  See  also,  Slierwin  v. 
,  Swindall,  12  M.  &  "W".  783 ;  Launock  v.  Brown,  2  B.  &  Aid.  592,  wMcli  was  a 
case  of  arrest  for  a  misdemeanour  ;  Burdett  v.  Abbott,  14  East,  157,  158,  where 
the  plaintiff  was  arrested  under  the  Speaker's  warrant  for  a  breach  of  privilege ; 
Foster  on  Homicide,  330.  As  to  the  power  of  arrest  under  the  warrant  of  a 
Secretary  of  State,  see  R.  v.  Wilkes,  3  Wils.  151  ;  Entickv.  Carrington,  Id.  275 ; 
S.  C,  19  Howell,  St.  Tr.  1030. 
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*But  bare  suspicion  touching  the  guilt  of  the  party  will  pooY-r 
not  warrant  the  proceeding  to  this  extremity,  though  a 
felony  has  been  actually  comtnitted,  unless  the  ofEioer  comes 
armed  with  a  warrant  from  a  magistrate  grounded  on  such  suspi- 
cion.i  _^j^(j  a  p]^ga_  justifying  the  breaking  and  entering  a  man's 
house  without  warrant,  on  suspicion  of  felony,  ought  distinctly  to 
show,  not  only  that  there  was  reason  to  believe  that  the  suspected 
person  was  there,  but  also  that  the  defendant  entered  for  the 
purpose  of  apprehending  him.^ 

4thly.  In  all  cases  where  the  outer  door  of  a  house  is  open  the 
sheriff  may  enter  and  do  execution,  either  of  the  body  or  goods 
of  the  occupier,  at  the  suit  of  any  subject  of  the  Crown,  and  the 
landlord  may,  in  such  case,  likewise,  enter  to  distrain  for  rent,  or 
may  even  open  the  outer  door  in  the  ordinary  manner — as  by 
lifting  the  latch — to  levy  the  distress.^  But  the  sheriff  cannot,  in 
order  to  execute  a  writ  of  ca.  sa.  or  Ji.  fa.  at  suit  of  a  private 
person,  break  open  the  outer  door  of  a  man's  house,  even  after 
request  made,  and  refusal  to  open  it  f  nor  can  the  outer  door  be 
broken  open  in  order  to  make  a  distress,  except  in  the  case  of 
goods  fraudulently  removed,  and  under  the  provisions  of  the  stat. 
11  Geo.  2,  0.  19  f  neither  can  a  landlord  break  open  the  outer 
door  of  a  stable,  though  not  within  the  curtilage,  to  levy  an  ordi- 
nary distress  for  rent.^ 

*Where,  however,  the  sheriff  has  obtained  admission  to  r.^qooT 
a  house,  he  may  justify  subsequently  breaking  open 
inner  doors,  if  he  finds  that  necessary,  in  order  to  execute  his 
process.'  Where  A.,  therefore,  let  a  house,  except  one  room, 
which  he  reserved  for  himself  and  occupied  separately,  and  the 
outer  door  of  the  house  being  open,  a  constable  broke  open  the 
door  of  the  inner  room  occupied  by  A.  in  order  to  arrest  him  ;  it 

'  Foster  on  Homicide,  320. 

2  Smith  V.  Shirley,  3  C.  B.  143  :  54  E.  C.  L.  R. 

»  Eyan  v.  Shilcock,  7  Exch.  73. 

*  Duke  of  Brunswick  v.  Slowman,  8  0.  B.  317 :  65  E.  0.  L.  R. ;  Curlewis  v. 
Laurie,  12  Q.  B.  640  ;  64  E.  C.  L.  R.     See  Percival  v.  Stamp.  9  Exch.  167. 

^  Williams  v.  Roberts,  7  Exch.  618,  (cited  ante,  p.  43.)  See  Thomas  v.  Wat- 
kins,  Id.  630. 

« Brown  v.  Glenn,  16  Q.  B.  354  :  71  E.  C.  L.  R. 

'  Lee  V.  Gansel,  Cowp.  1  ;  Ratcliffe  v.  Burton,  3  B.  &  P.  223  ;  Browning  v. 
Dann,  Cas.  tempt.  Hardw.  167.  See  Woods  v.  Currant,  16  M.  &  W.  149  ;  Hut- 
chinson V.  Birch,  4  Taunt.  619. 
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was  lield  that  trespass  would  not  lie  against  the  constable.'  So, 
where  it  appeared  that  the  front  door  of  the  house  was  in  general 
kept  fastened,  the  usual  entrance  being  through  the  back  door, 
aad  that  the  sherifij  having  entered  by  the  back  door  while  it  was 
open  in  the  night,  broke  open  the  door  of  an  inner  room  in  which 
A.  B.  was  with  his  family,  and  there  arrested  him ;  the  arrest  was 
held  to  have  been  lawful.^  In  an  action  of  trespass  against  a 
sheriff  for  breaking  and  spoiling  a  lock,  bolt,  and  staple,  affixed 
to  the  outer  door  of  plaintiff's  dwelling-house,  the  defendant 
pleaded  that,  being  lawfully  in  a  room  of  the  dwelling-house 
occupied  by  D.,  as  tenant  to  the  plaintiff,  he  peaceably  entered 
into  the  residue  of  the  said  house  through  the  door  communi- 
cating between  the  room  and  the  residue,  and  took  plaintiff's 
goods  in  execution  under  a  fi.  fa. ;  and  because  the  outer  door 
was  shut  and  fastened  with  the  lock,  bolt,  and  staple,  so  that 
defendant  could  not  otherwise  take  away  the  goods,  and  because 
neither  plaintiff  nor  any  other  on  his  behalf  was  in  the  dwelling- 
i-^„oQ-|  house  to  whom  request  could  be  made,^  *defendant  did, 
for  the  purpose  aforesaid,  open  the  outer  door,  and,  in  so 
doing,  did  break  and  spoil  the  lock,  &c.,  doing  no  unnecessary 
damage.^  The  Court  held  that  the  plea  was  good,  although  it 
was  not  shown  how  the  defendant  entered  into  the  house,  nor 
who  fastened  the  outer  door;  they  also  thought  it  sufficiently 
appeared  that  there  was  no  other  way  of  getting  out  than  that 
adopted ;  and  that,  in  the  absence  of  the  plaintiff,  the  sheriff  was 
excused  from  making  a  demand,  and  was  justified  in  breaking 
the  lock,  &c.,  as  matter  .of  necessity,  in  order  to  get  the  goods  out 
to  execute  the  writ.  In  the  previous  case  of  White  v.  Whitshire,' 
it  had  been  held  that,  though  the  sheriff  cannot  break  open  a 
house  in  order  to  make  execution  under  a  Ji.  fa.,  yet,  if  the  door 
■  is  open,  and  the  bailiffs  enter  and  are  disturbed  in  their  execution 
by  the  parties  who  are  within  the  house,  he  may  break  into  the 
house  and  rescue  his  bailiffs,  and  so  take  execution.  In  this  case, 
as  observed  by  the  Court  in  Pugh  v.  Griffith,  above  cited,  the 
breaking  into  the  house  was  justified,  because  the  plaintiff  himself 

'  Williams  v.  Spence,  5  Johns.  (V.  S.)  R.  353. 

2  Hubbard  v.  Mace,  17  Johns.  (U.  S.)  R.  127. 

3  See  Ratcliffe  v.  Burton,  3  B.  &  P.  233  ;  3  Selw.  N.  P.,  10th  ed.,  1333. 

4  Pugh  V.  Griffith,  7  A.  &  E.  837 :  34  E.  C.  L.  R. 
6  Palm.  R.  53 :  Cro.  Jac.  555. 
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had  occasioned  tlie  necessity  of  it ;  but  it  does  not  follow  that 
there  may  not  be  other  occasions  where  the  outer  doqf  may  be 
broken.^ 

The  privilege  which,  by  the  fourth  resolution  in  Semayne's 
case,  was  held  to  attach  to  a  man's  house,  must,  however,  be 
strictly  confined  thereto,  and  does  not  extend  to  barns  or  out- 
houses unconnected  with  the  dwelling-house.^  It  admits  also  of 
this  exception,  that,  if  the  defendant  escape  from  arrest,  the 
sheriff  may,  after  *demand  of  admission  and  refusal,  r^oqA-i 
break  open  either  his  own  house  or  that  of  a  stranger  for 
the  purpose  of  retaking  him.'  Moreover,  if  the  sheriff  breaks 
open  an  outer  door  when  he  is  not  justified  in  doing  so,  this,  it 
would  seem,  does  not  vitiate  the  execution,  but  merely  renders 
the  sherift"  liable  to  an  action  of  trespass.^  A  sheriff's  officer,  in 
execution  of  a  bailable  writ,  peaceably  obtained  entrance  by  the 
outer  door ;  but  before  he  could  make  an  actual  arrest,  was  for- 
cibly expelled  from  the  house,  and  the  outer  door  fastened 
against  him.  The  ofiicer  thereupon,  having  obtained  assistance, 
broke  open  the  outer  door  and  made  the  arrest ;  and  it  was  held 
that  he  was  justified  in  so  doing ;  for  the  outer  door  being  open 
in  the  first  instance,  the  ofiicer  was  entitled  to  enter  the  house 
under  civil  process,  and,  being  lawfully  in  the  house,  the  prose- 
cutor was  guilty  of  a  trespass  in  expelling  him ;  and  that  the  act 
of  locking  the  outer  door  being  unlaAvful,  the  prosecutor  could 
confer  no  privilege  upon  himself  by  that  unlawful  act.  In  the 
above  case  it  was  further  held,  that  a  demand  of  re-entry  by  the 
of&cer  was  not,  under  the  circumstances,  requisite  to  justify  him 
in  breaking  open  the  outer  door ;  for  "  the  law,  in  its  wisdom, 
only  requires  this  ceremony  to  be  observed  when  it  possibly  may 
be  attended  with  some  advantage,  and  may  render  the  breaking 
open  of  the  outer  door  unnecessary.'" 

othly,  it  was  resolved,  that  a  man's  house  is  not  a  castle  p^og-i-i 
*for  any  one  but  himself,  and  shall  not  afibrd  protection  ^ 

■  Judgm.  7  A.  &  E.  840  :  34  E.  C.  L.  R. 

2  Penton  v.  Browne,  1  Sid.  186 ;  distinguished  in  Browne  v.  Glenn,  6  C  B. 
357 :  60  E.  C.  L.  R. 

3  Anon.,  6  Mod.  105  ;  Lloyd  v.  Sandilands,  8  Taunt.  250 :  4  E.  C.  L.  R.     See 
Genner  v.  Sparkes,  1  Salk.  79. 

•*  See4tli  I'esolution,  in  Semayne's  case,  adfinem;  3Bac.  Abr.,  "Execution," 
(N.);  Percival  v.  Stamp,  9  Exch.  167. 
5  Aga  Kurboolie  Mahomed  v.  The  Queen,  4  Moore,  P.  0.  Gas.  339. 
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to  a  third  party  wlio  flies  thither,  or  to  his  goods,  if  brought  or 
conveyed  into  the  house  to  prevent  a  lawful  execution,  and  to 
escape  the  ordinary  process  of  law.  In  these  latter  cases,  there- 
fore, the  sheriff  may,  after  request  and  denial,  break  open  the 
door,  or  he  may  enter  if  the  door  be  open.^  It  must  be  observed, 
however,  that  he  does  so  at  his  peril ;  and  if  it  turn  out  that  the 
defendant  was  not  in  the  house,  or  had  no  property  there,  he  is  a 
trespasser.^ 

The  distinction  being  now  clearly  established,  that,  if  a  sheriff 
enters  the  house  of  the  defendant  himself  for  the  purpose  of  ar- 
resting him  or  taking  his  goods,  he  is  justified,  provided  he  has 
reasonable  grounds  for  believing  that  the  party  is  there  or  his 
goods ;  but  if  he  enters  the  house  of  a  stranger  with  the  like 
object  in  view,  he  can  be  justified  only  by  the  event.^ 

It  may  not  be  inappropriate  to  add,  in  connection  with  the 
maxim  under  consideration,  that  although,  as  a  general  rule, 
where  a  house  has  been  unlawfully  erected  on  a  common,  a  com- 
moner, whose  enjoyment  of  the  common  has  been  thus  interrupted, 
may  pull  it  down ;  he  is,  nevertheless,  not  justified  in  doing  so 
without  previous  notice  or  request,'^  if  there  are  persons  actually  in 
it  at  the  time.''  But,  as  remarked  by  Lord  Campbell,  0.  J.,*  it 
rxoQon  "would  be  giving  a  most  dangerous  extension  to  the  *doc- 
■^  trine  thus  laid  down  "  to  hold  that  the  owner  of  a  house 
could  not  exercise  the  right  of  pulling  it  down  because  a  tres- 
passer was  in  it."  And,  notwithstanding  some  conflict  amongst 
judicial  dicta  upon  the  subject,^  it  seems  that  in  trespass  "it  is  a 
perfectly  good  justification  to  say  that  the  plaintiff  was  in  posses- 
sion of  the  land  against  the  will  of  the  defendant,  who  was  owner, 

1  Semayne's  case,  supra;  per  Tindal,  C.  J.,  Cook  v.  Clark,  10  Bing.  21 ;  35 
E.  C.  L.  E.;  Com.  Dig.,  "Execution,"  (C.  5);  Penton  v.  Browne,  1  Sid.  186. 

2  Johnson  v.  Leigh,  6  Taunt.  246  :  IE.  C.  L.  E. :  Morrish  v.  Murray,  infra; 
Com.  Dig.,  "Execution,"  (C.  5). 

3  Morrish  v.  Murray,  13  M.  &  W.  53,  57;  Cooke  v.  Birt,  5  Taunt.  765 : 1  E. 
C.  L.  E. 

■*  Davies  v.  Williams,  16  Q.  B.  546,  556  :  71  E.  C.  L.  E. 

»  Perry  v.  Eitzhowe,  8  Q.  B.  757;  55  E.  C.  L.  R. 

6  Burling  v.  Eead,  11  Q.  B.  904,  908  :  63  E.  C.  L.  R, ;  Davison  v.  Wilson, 
Id.  890. 

^  See  Newton  v.  Harland,  1  M.  &  Gr.  644 :  39  E.  C.  L.  E.;  per  Cresswell,  J., 
Davis  v.  BuiTell,  10  C.  B.  835 :  70  E.  C.  L.  E.;  per  Parke,  B.,  and  Alderson, 
B.,  14  M.  &  W.  437.  In  Delaney  v.  Pox,  1  C.  B.  N.  S.  166  :  87  E.  C.  L.  R.: 
the  point  above  mentioned  was  also  raised. 
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and  tliat  lie  entered  upon  it  accordingly,  even  though  in  so  doing 
a  breach  of  the  peace  was  committed.'"  ■  The  learned  judge, 
whose  words  have  been  just  quoted,  further  intimates  an  opinion^ 
that,  where  a  breach  of  the  peace  is  committed  by  a  freeholder 
who,  in  order  to  get  into  possession  of  his  land,  assaults  a  person 
wrongfully  holding  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the  shape  of  an 
indictment  for  a  forcible  entry,'  he  is  not  liable  to  the  other 
party." 

We  may  conclude  these  remarks  observing,  that,  although  the 
law  of  England  has  so  particular  and  tender  a  regard  to  the 
immunity  of  a  man's  house,  that  it  will  not  suffer  it  to  be  violated 
with  impunity, — and  although,  for  this  reason,  outward  doors 
cannot,  in  general,  be  broken  open  to  execute  any  civil  process 
(the  principal  exception  which  occurs  to  the  rule,  viz.,  in  crim- 
inal cases,  resulting  from  the  principle  that  the  public  safety 
should  supercede  the  private,^) — yet,  in  the  words  of  an  eminent 
lawyer,'  *"This  rule,  that  every  man's  house  is  his  castle,  r*oqq-| 
when  applied  to  arrests  in  legal  process,  hath  been  car- 
ried as  far  as  the  true  principle  of  political  justice  will  warrant 
— perhaps  beyond  what  in  the  scale  of  sound  reason  and  good, 
policy,  will  warrant." 


§  III. — THE   TRAjSTSPER   OF   PROPERTY. 

The  two  leading  maxims  relative  to  the  transfer  of  property 
are,  first,  that  alienation  is  favoured  by  the  law ;  and,  secondly, 
that  an  assignee  holds  property  subject  to  the  same  rights  and 
liabilities  as  attached  to  it  whilst  in  the  possession  of  the  grantor. 
Besides  the  above  very  general  principles,  we  have  included  in 
this  section  several  minor  maxims  of  much  practical  importance, 
connected  with  the  same  subject ;  and  each  of  these,  according  to 
the  plan  pursued  in  this  treatise,  has  been  briefly  illustrated  by 
decided  cases. 

'  Per  Parke,  B.,  Harvey  v.  Brydges,  14  M.  &  "W.  442  ;  S.  C,  1  Exch.  361. 
See,  per  Cresswell,  J.,  Meriton  v.  Coombes,  9  C.  B.  789  :  67  E.  C.  L.  R. 
2 14  M.  &.  W.  442. 

'  See,  per  Lord  Kenyon,  C.  J.,  Taunton  v.  Costar,  7  T.  R.  432. 
MBla.  Com.,  21at  ed.,  323. 
'  Sir  M.  Poster,  Discoui'se  of  Homicide,  p.  319. 
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Alienatio  Eei  pr^feetur  Juri  acorescendi. 

(Co.  Litt.  185,  a.) 
Alienation  is  favoured  by  tlie  law  rather  than  accumulation. 

Alienatio  is  defined  to  be,  omnis  actus  per  quern  dominiurri  trans- 
fertur}  and  it  is  the  -well-known  policy  of  our  law  to  favour 
alienation,  and  to  discountenance  every  attempt  to  tie  up  pro- 
perty unreasonably,  or,  in  other  words,  to  create  a  perpetuity. 

*Tlie  reader  will  at  once  remark,  that  the  feudal  policy 
was  directly  opposed  to  those  more  wise  and  liberal  views 
which  have  now  long  prevailed.  It  is,  indeed,  generally  admitted,^ 
that,  under  the  Saxon  sway,  the  power  of  alienating  real  property 
was  altogether  unrestricted ;  and  that  land  first  ceased  to  be 
alienable  when  the  feudal  system  was  introduced  into  this 
country,  shortly  after  the  Norman  conquest;  for,  although  the 
Conquerer's  right  to  the  Crown  of  England  seems  to  have  been 
founded  on  title,  and  not  on  conquest,  yet,  according  to  the  fun- 
damental principle  of  that  system,  all  land  within  the  king's  ter- 
ritories was  held  to  be  derived,  either  mediately  or  immediately, 
from  him  as  the  supreme  lord,  and  was  subjected  to  those  bur- 
thens and  restrictions  which  were  incident  to  the  feudal  tenure. 
'Now,  this  tenure  originated  in  the  mutual  contract  between  lord 
and  vassal,  whereby  the  latter,  in  consideration  of  the  feud  with 
which  he  was  invested,  bound  himself  to  render  certain  services 
to  the  former,  and  as  the  feudatory  could  not,  without  the  consent 
of  his  lord,  substitute  the  services  of  another  for  his  own,'  so 
neither  could  the  lord,  without  the  feudatory's  consent,  transfer 
his  fealty  and  allegiance  to  another.^  It  is,  however,  necessary  to 
bear  in  mind  the  distinction  which  was  recognized  by  the  feudal 
laws  between  alienation  and  subinfeudation ;  for,  although  aliena- 
tion, meaning  thereby  the  transfer  of  the  original  feud,  and  sub- 
stitution of  a  new  for  the  old  feudatory,  was  strictly  prohibited, 
yet  subinfeudation,  whereby  a  new  and  inferior  feud  was  carved 
out  of  that  originally   created,   was  practiced  and  permitted. 

„^    Moreover,*  as  feudatories  did,  in  fact,  under  colour  of 

subinfeudation,  frequently  dispose   of  their  lands,  this 

practice,  which  was  in  its  tendency  opposed  to  the  spirit  of  the 

>  Brisson.  ad  verb.  "  Alienatio."  2  "Wriglit,  Tenures,  154,  et  seq. 

s  See  Bradsliaw  v.  Lawson,  4  T.  E.  443. 

*  Wright,  Tenui-es,  171 ;  Mr.  Butler's  note,  Co.  Litt.  309,  a.  (1.) 
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feudal  institutions,  was  expressly  restrained  by  the  32nd  chap,  of 
Magna  Oharta,  wtick  was  meifely  in  af&rmance  of  the  common 
law  on  this  subject,  and  which  allowed  the  tenants  of  common  or 
mesne  lords — though  not,  it  seems,  such  as  held  directly  of  the 
Crown — to  dispose  of  a  reasonable  part  of  their  lands  to  subfeuda- 
tories. 

The  right  of  subinfeudation  to  the  extent  thus  expressly 
allowed  by  statute,  evidently  prepared  the  way  for  the  more 
extensive  power  of  alienation  which  was  conferred  on  mesne  feu- 
datories by  the  statute  Quia  Emptores,  18  Edw.  1,  st.  1,  c.  1.  This 
statute,  which  affected,  indeed,  a  most  material  change  in  the  na- 
ture of  the  feudal  tenure,  by  permitting  the  transfer  or  alienation 
of  lands  in  lieu  of  subinfeudation,  after  stating,  by  way  of  pre- 
amble, that,  in  consequence  of  this  latter  practice,  the  chief  lords 
had  many  times  lost  their  escheats,  marriages,  and  wardships  of 
lands  and  tenements  belonging  to  their  fees,  enacted,  "  that  from 
henceforth  it  shall  be  lawful  to  every  freeman  to  sell  at  his  own 
pleasure  his  lands  and  tenements,  or  part  of  them,  so  that  the 
feoffee  shall  hold  the  same  lands  and  tenements  of  the  chief  lord 
of  the  same  fee,  by  such  service  and  customs  as  his  feoffee  held 
before." 

This  statute,  it  will  be  observed,  did  not  extend  to  tenants  in 
capite;  and  although  by  the  subsequent  Act,  17  Edw.  2,  c.  6,  Be 
Prserogativd  Regis,  it  was  declared  that  no  one  holding  of  the 
Crown  by  military  service  can,  without  the  king's  license,  alien 
the  greater  part  of  his  lands,  so  that  enough  shall  not  remain 
for  the  due  performance  of  such  service :  from  which  it  has 
been  ^'inferred  that,  prior  to  this  enactment,  tenants  in  r^.oqo-i 
capite  possessed  the  same  right  of  subinfeudation  as  ordi- 
nary feudatories  possessed  prior  to  the  stat.  Quia  Ernptores ;  yet 
it  does  not  appear  that  even  after  the  stat.  De  Prmrogativd,  aliena- 
tion of  any  part  of  lands  held  in  capite  ever  occurred  without  the 
king's  license ;  and,  at  all  events,  this  question  was  set  at  rest  by 
the  subsequent  stat.  34  Edw.  3,  c.  15,  which  rendered  valid  such 
alienations  as  had  been  made  by  tenants  holding  under  Hen.  3, 
and  preceding  sovereigns,  although  there  was  a  reservation  of  the 
royal  prerogative  as  regarded  alienations  made  during  the  reigns 
of  the  two  first  Edwards. 

Having  thus  remarked  that,  by  a  fiction  of  the  feudal  law,  all 
land  was  held,  either  directly  or  (owing  to  the  practice  of  subin- 
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feudation)  mediately  of  the  Crown,  we  may  next  observe  that 
gifts  of  land  were  in  their  origin  simple,  without  any  condition  or 
modification  annexed  to  them;  and  although  limited  or  condi- 
tional donations  were  gradually  introduced  for  the  purpose  of 
restraining  the  right  of  alienation,  yet,  since  the  Courts  construed 
such  limitations  liberally,  in  order  to  favour  that  right  which 
they  were  intended  to  restrain,  the  stat.  of  "Westm.  2,  13  Edw.  1, 
usually  called  the  statute  De  Bonis,  was  passed,  which  enacted, 
''  That  the  will  of  the  giver,  according  to  the  form  in  the  deed  of 
gift  manifestly  expressed,  shall  be  from  henceforth  observed,  so 
that  they  to  whom  the  land  was  given  under  such  condition  shall 
have  no  power  to  alien  the  land  so  given,  but  that  it  shall  remain 
unto  the  issue  of  them  to  whom  it  was  given  after  their  death,  or 
shall  revert  unto  the  giver,  or  his  heir,  if  issue  fail."  The  effect, 
therefore,  of  the  above  statute  was  to  prevent  a  tenant  in  tail 
r*QQ'7-i  f^*^™-  alienating  his  estate  for  a  greater  term  than  that  of 
*his  own  life ;  or  rather,  its  effect  was  to  render  the  gran- 
tee's estate  certain  and  indefeasible  during  the  life  of  the  tenant 
in  tail  only,  upon  whose  death  it  became  defeasible  by  his  issue 
or  the  remainderman  or  reversioner.* 

Prior  to  this  Act,  indeed,  where  land  was  granted  to  a  man  and 
the  heirs  of  his  body,  the  donee  was  held  to  take  a  conditional 
fee-simple,  which  became  absolute  the  instant  issue  was  born; 
but  after  the  passing  of  the  statute  De  Bonis,  the  estate  was,  in 
contemplation  of  law,  divided  into  two  parts,  the  donee  taking  a 
new  kind  of  particular  estate,  which  our  judges  denominated  a 
fee-tail,  the  ultimate  fee-simple  of  the  land  expectant  on  the 
failure  of  issue  remaining  vested  in  the  donor .^ 

"  At  last,"  says  Lord  Mansfield,  C.  J.,'  "  the  people  having 
groaned  for  two  hundred  years  under  the  inconveniences' of  so 
much  property  being  unalienable ;  and  the  great  men,  to  raise 
the  pride  of  their  families,  and  (in  those  turbulent  times)  to  pre- 
serve their  estates  from  forfeitures,  preventing  any  alteration  by 
the  Legislature,"  the  judges  adopted  various  modes  of  evading 
the  statute  Be  Bonis,  and  of  enabling  tenants  in  tail  to  charge  or 
alien  their  estates.^     The  first  of  these  was  founded  on  the  idea 

'  1  Cruise,  Dig.,  4t]i  ed.,  77,  78. 

2  2  Bla.  Com.,  31st  ed.,  113.  »  Taylor  v.  Horde,  1  Burr.  115. 

4  In  Mary  Portington's  case,  10  Rep.  85,  b.,  it  was  held,  in  accordance  with 
prior  authorities,  that  tenant  in  tail  could  not  be  restrained  by  any  condition  or 
limitation  from  sufll'ring  a  common  recovery. 
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of  a  recompense  in  value  ;  in  consequence  of  -vvhicli  it  was  held, 
that  the  issue  in  tail  was  hound  h^'  the  warranty  of  his  ancestor, 
where  assets  of  equal  value  descended  to  him  from  such  ancestor. 
In  the  next  place,  they  held,  in  the  reign  of  Edw.  4,  that  a  feigned 
*recovery  should  bar  the  issue  in  tail  and  the  remainders  r-jtono-i 
and  reversion.^  And,  by  the  stat.  32  Hen.  8,  c.  36,  the 
Legislature  expressly  declared  that  a  fine  should  be  a  bar  to  the 
issue  in  tail.^ 

Further,  under  the  Act  for  abolishing*  fines  and  recoveries,  3  & 
4  Will.  4,  c.  74,  a  tenant  in  tail  may,  by  any  species  of  deed  duly 
enrolled,  and  otherwise  made  in  conformity  with  the  Act,  abso- 
lutely dispose  of  the  estate  of  which  he  is  seised  in  tail  in  the 
same  faanner  as  if  he  were  absolutely  seised  thereof  in  fee  ;^  and 
the  sale  of  "settled  estates'"  is  by  the  stat.  19  &  20  Yict.,  c.  120, 
much  facilitated. 

Having  thus  seen  in  what  manner  the  restrictions  which  were, 
in  accordance  with  the  spirit  of  the  feudal  laws,  imposed  upon 
the  alienation  of  land  by  deed,  have  been  gradually  relaxed,  we 
must  further  observe,  that  the  power  of  disposing  of  land  by  v:iU 
was  quite  as  much  opposed  to  the  policy  of  those  laws ;  and, 
consequently,  although  land  in  this  country  was  devisable  until 
the  conquest,  yet  it  shortly  afterwards  ceased  to  be  so,  and,  in 
fact,  remained  inalienable  by  wilP  until  the  stats.  32  Hen.  8,  c.  1, 
and  34  &  35  Hen.  8,  c.  5 ;  the  latter  of  which  statutes  is  expla- 
natory of  the  former,  and  declares  that  every  person  (exeept  as 
therein  mentioned)*  having  a  sole  estate  or  interest  or  r^;.qqq-i 
being  seised  in  fee-simple  of  and  in  any  manors,  lands, 
tenements,  rents,  or  other  hereditaments  in  possession,  reversion, 
remainder,  or  of  rents  or  services  incident  to  any  reversion  or 
remainder,  shall  have  full  and  free  liberty,  power,  and  authority, 

'  Taltanim's  case,  Yr.  Bk.  13  Edw.  4,  14,  19,  where  the  Court  expressly 
founded  their  argument  upon  the  assumption  that  a  recovery  properly  sufl'ered 
would  destroy  an  entail,  although  they  decided  that,  under  the  particular  cir- 
cumstances of  that  case,  the  entail  had  not  been  destroyed. 

2  Except  where  the  reversion  was  ill  the  Crown,  34  &  35  Hen.  8,  c.  20.  As 
to  the  respective  effects  of  the  stats.  4  Hen.  7,  c.  24,  and  33  Hen.  8,  c.  36,  see 
Mr.  Hargrave's  note  (1),  Co.  Litt.  131.  a. 

^  See  1  Cruise,  Dig.,  4th  ed.,  83. 

"  For  the  statutory  signification  of  this  term,  see  the  interpretation  clause  (s .  1 ) . 

5  A  tenant  in  gavel  kind,  however,  could  devise  by  will  prior  to  the  Statute  of 
Wills :  Wright,  Tenures,  307. 
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to  give,  dispose,  will,  or  devise  to  any  person  or  persons  (except 
bodies  politic  and  corporate)  Jpy  his  last  will  and  testament  in 
■writing,  all  his  said  manors,  lands,  tenements,  rents,  and  heredi- 
taments, or  any  of  them,  at  his  own  free  will  and  pleasure.  It  is, 
indeed  true,  that,  by  the  above  statutes,  some  restriction  was  im- 
posed upon  the  right  of  alienating  by  will  lands  held  by  military 
tenure ;  yet  since  such  tenures  were,  by  the  stat.  12  Car.  2,  c.  24, 
converted  into  free  and  common  socage  tenures,  we  do,  in  fact, 
derive  from  the  Acts  passed  in  the  reign  of  Hen.  8,  the  important ' 
right  of  disposing  by  will  of  all  (except  copyhold^  lands  and 
tenements:  a  privilege  which  has  received  some  important  ex- 
tensions by  the  modern  stat.  1  Vict.  c.  26,  and  which  now 
attaches  to  all  real  and  personal  estate  to  which  an  individual 
may  be  entitled,  either  at  law  or  in  equity,  at  the  time  of  his 
death.^ 

It  remains  to  consider  how  far  the  right  of  alienation  exists  at 
common  law,  when  viewed  without  reference  to  the  arbitrary 
restrictions  which  were  imposed  under  the  feudal  system,  and  to 
show  in  what  manner  this  fight  has  been  recognised  and  favoured 
by  our  Courts  of  law,  and  encouraged  by  the  Legislature.  And, 
in  the  first  place,  we  must  observe,  that  the  potestas  alienandi,  or 
right  of  alienation,  is  a  right  necessarily  incident,  in  contempla- 
tion  of  law,  to  an  estate  in  fee-simple ;  it  is  ^inseparably 
annexed  to  it,  and  cannot,  in  general,  be  indefinitely  re- 
strained by  any  proviso  or  condition  whatsoever  f  for,  although 
a  "  fee-simple"  is  explained  by  Littleton''  as  being  hasreditas  pura, 
yet  it  is  not  so  described  as  importing  an  estate  purely  allodial 
(for  we  have  already  seen  that  such  an  estate  did  not,  in  fact, 
exist  in  this  country,)  but  because  it  implies  a  simple  inheritance 
clear  of  any  condition,  limitation,  or  restriction  to  any  particular 
heirs,  and  descendible  to  the  heirs  general,  whether  male  or 
female,  lineal  or  collateral.^  In  illustration  of  the  above  incident 
of  an  estate  in  fee-simple,  we  find  it  laid  down,"  that,  "if  a  man 
makes  a  feoffment  on  condition  that  the  feoffee  shall  not  alien  to 

I  As  to  wbich  see  now,  1  Yict.  c.  26,  s.  8  ;  Shelf.  Copyliolds,  53. 
2S.  3. 

3  4  Cruise,  Dig„  4th  ed.,  330.     And  see  the  analogous  cases,  cited  post,  p. 
407,   et  seq. 
*  S.  1.  6  Wright,  Tenures,  147. 

6  Mildmay's  case,  6  Rep.  42  ;  Co.  Litt.  306,  b. 
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any,  the  condition  is  void,  because,  where  a  man  is  enfeoffed  of 
land  or  tenements,  he  has  power  to  alien  them  to  any  person  by 
the  law;  for,  if  such  condition  should  be  good,  then  the  condition 
would  oust  him  of  the  whole  power  which  the  law  gives  him, 
which  would  be  against  reason,  and  therefore  such  condition  is 
void."     A  testator  devised  land  to  A.  B.  and  his  heirs  for  ever ; 
but,  in  case  A.  B.  died  without  heirs,  then  to  C.  D.  (who  was  a 
stranger  in  blood  to  A.  B.)  and  his  heirs ;  and,  in  case  A.  B. 
offered  to  mortgage  or  suffer  a  fine  or  recovery  upon  the  whole 
or  any  part  thereof,  then  to  the  said  0.  D.  and  his  heirs.     It 
was  held,  that  A.  B.  took  an  estate  in  fee,  with  an  executory 
devise  over,  to  take  effect  upon  the  happening  of  conditions 
which   were   void  in   law,   and  that   a  purchaser  in  fee.  from 
A.  B.  would  have   a  good  title  against  all   persons   claiming 
*under  the  said  will.^    So,  if  a  man,  before  the  statute   r^f4^M-|-| 
Be  Bonis,  had  made  a  gift  to  one  and  the  heirs  of  his 
body,  after  issue  born  he  had,  by  the  common  law,  potestatem 
alienandi ;  and,  therefore,  if  the  donor  had  in  such  a  case  added  a 
condition,  that,  after  issue,  the  donee  should  not  alien,  the  condi- 
tion would  have  been  repugnant  and  void.    And,  by  like  reason- 
ing, if,  after  the  statute,  a  man  had  made  a  gift  in  tail,  on  condi- 
tion that  the  tenant  in  tail  should  not  suffer  a  common  recovery, 
such  condition  would  have  been  void  ;  for,  by  the  gift  in  tail,  the 
tenant  has  an  absolute  power  given  to  suffer  a  recovery,  and  so 
to  bar  the  entail.''    And  here  we  may  conveniently  remark,  that 
the  distinction  which  exists  between  real  and  personal  property 
is  further  illustrative  of  the  present  subject ;  for,  with  respect  to 
the  latter,  it  is  laid  down,  that  where  an  estate  tail  in  things  per- 
sonal is  given  to  the  first  or  any  subsequent  possessor,  it  vests  in 
him  the  total  property,  and  no  remainder  over  shall  be  permitted 
on  such  a  limitation ;  for  this,  if  allowed,  would  tend  to  a  perpe- 
tuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no  method 
of  barring  the  entail ;  and,  therefore,  the  law  vests  in  him  at  once 
the  entire  dominion  of  goods,  being  analogous  to  the  fee -simple 
which  a  tenant  in  tail  may  acquire  in  real  estate.'   "A.  B.,*  wish- 

>  Ware  v.  Cann.  10  B.  &  C.  433 :  31  E.  C.  L.  E. 

2  6  Rep.  41 ;  Arg.  Taylor  v.  Horde,  1  Burr.  84 ;  Corbet's  case,  1  Eep.  83 ; 
Portington's  case,  10  Rep.  85. 
=  2  Bla.  Com.,  31st  ed.,  898  ;  3  Wms.  Exors.,  5tli  ed.,  995. 
«  Litt.  s.  730  ;  Co.  Litt.  379,  b.  (1). 
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ing  to  devise  Hs  estates  to  each  son  and  liis  issue  successively  in 
remainder,  and  to  prevent  the  possibility  of  alienation,  so  as  to 
defeat  the  remainder  over;  caused  an  indenture  to  be  made  to 
this  purport :  "  that  the  lands  and  tenements  were  given 
■-  -'  *to  his  eldest  son  upon  such  condition ;  that,  if  the  eldest 
son  alien  in  fee  or  in  fee  tail,  &c.,  or  if  any  of  his  sons  alien,  &c., 
that  then  their  estate  should  cease  and  be  void,  and  that  then  the 
same  lands  and  tenements  immediately  should  remain  to  the 
second  son,  and  to  the  heirs  of  his  body  begotten,  et  sic  ultra,  the 
remainder  to  his  other  sons ;"  and  livery  of  seizin  was  made 
accordingly.  "But,"  observes  Littleton,Mt  "seemeth  by  reason, 
that  all  such  remainders  in  the  form  aforesaid  are  void  and  of  no 
value."  And  if,  in  the  case  put,  the  eldest  "son  had  aliened  in 
fee,  the  estates  would  thereupon  have  vested  in  the  alienee,  and 
the  parties  in  remainder  would  have  been  barred  ;  th^t  is  to  say, 
the  condition  which  the  testator  attempted  to  annex  to  the  estate 
would  have  been  inoperative. 

We  may,  in  connection  with  this  subject,  likewise  refer  to  Sir 
W.  Blackstone's  celebrated  judgment  in  Perrin  v.  Blake,^  where 
a  distinction  is  drawn  between  those  rules  of  law  which  are  to  be 
considered  as  the  fundamental  rules  of  the  property  of  this  king- 
dom,' and  which  cannot  be  exceeded  or  transgressed  by  any  in- 
tention of  a  testator,  however  clearly  or  manifestly  expressed, 
and  those  rules  of  a  more  arbitrary,  technical,  and  artificial  kind, 
which  the  intention  of  a  testator  may  control.  Amongst  rules 
appertaining  to  the  first  of  these  two  classes.  Sir  W.  Blaokstone 
mentioned  these ; — first,  that  every  tenant  in  fee-simple  or  fee-tail 
shall  have  the  power  of  alienating  his  estates  by  the  several 
modes  adapted  to  their  respective  interests ;  and,  secondly,  that 
no  disposition  shall  be  allowed  which,  in  its  consequence,  tends 
r*4-nm  **°  ^  perpetuity.*  Mr.  Butler,  moreover,  remarks,*  with 
reference  to  the  case  from  Littleton  above  cited,  that  it 
"  is  one  of  the  many  attempts  which  have  been  made  at  different 
times  to  prevent  the  exercise  of  that  right  of  alienation  which  is 
inseparable  from  the  estate  of  a  tenant  in  tail." 

Not  only  will  our  Courts  oppose  the  creation  of  a  perpetuity 

'  Litt.  s.  731.  2  Hargrave's  Tracts,  fol.  500. 

3  See,  also,  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1,  passim. 
"  Mr.  Butler's  note,  Co.  Litt.  376,  b.  (1). 
6  Co.  Litt  381,  a.,  note. 
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by  deed,  but  they  will  likewise  frustrate  the  attempt  to  create  it 
by  will,  and,  therefore,  "  upon  the  introduction  of  executory  de- 
vises,, and  the  indulgence  thereby  allowed  to  testators,  care  was 
taken  that  the 'property  which  was  the  subject  of  them  should  not 
be  tied  up  beyond  a  reasonable  time,  and  that  too  great  a  restraint 
upon  alienation  should  not  be  permitted."'  The  rule  is  accord- 
ingly well  established,  that  although  an  estate  may  be  rendered 
inalienable  during  the  existence  of  a  life  or  of  any  number  of 
lives  in  being,  and  twenty-one  years  after,  or,  possibly,  even  for 
nine  months  beyond  the  twenty-one  years,  in  case  the  person 
ultimately  entitled  to  the  estate  should  be  an  infant  in  ventre  sa 
mh-e,"  at  the  time  of  its  accruing  to  him,  yet  that  all  attempts  to 
postpone  the  enjoyment  of  the  fee  for  a  longer  period  are  void.^ 

*With  respect  to  trusts  for  accumulation,  we  may  ob-  r.x-i n^-i 
serve,  that  these  are  now- regulated  by  stat.  39  &  40  Geo. 
3,  c.  98,^  an  Act  which  was  passed  in  consequence  of  the  will  of 
the  late  Mr.  Thellusson,  and  subsequently  to  the  decision  estab- 
lishing the  validity  of-  that  will  in  the  well-known  case  of  Thel- 
lusson V.  "Woodford.^  The  above-mentioned  statute  enacts,  that 
no  person  shall  thenceforth,  by  any  deed,  surrender,  will,  codicil, 
or  otherwise,  settle  or  dispose  of  any  real  or  personal  property, 
so  that  the  rents  or  produce  thereof  shall  be  wholly  or  partially 
accumulated  for  any  longer  term  than  the  life  of  the  grantor  or 
settlor,  or  the  term  of  twenty-one  years  from  the  death  of  the 
grantor,  settlor,  or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living,  or  in 
ventre  sa  mh-e,  at  the  time  of  the  death  of  such  grantor  or  testator,' 

'  Judgm.  Cadell  v.  Palmer,  10  Bing.  143  ;  25  E.  C.  L.  R.  See  Ware  v,  Cann, 
10  B.  &C.  433:  31  E.  C.  L.  R. 

2  In  an  executory  devise,  the  period  of  gestation  may  be  reckoned  both  at  the 
beginning  and  the  end  of  the  twenty-one  years  ;  thus,  if  land  is  devised  with 
remainder  over  in  case  A.'s  son  die  under  the  age  of  twenty-one,  and  A.  dies 
leaving  a  son  in  ventre  sa  inere,  then  if  the  son  marries  in  his  twenty-first  year, 
and  dies  leaving  his  widow  eneiente,  the  estate  vests,  nevertheless,  in  the  infant 
in  ventre  sa  mere,  and  does  not  go  over.  See,  per  Lord  Eldon,  C,  Thellusson 
V.  Woodford,  11  Ves.  jun.  149. 

3  Cadell  V.  Palmer,  10  Bing.  140 :  25  E.  C.  L.  R.  See  Lord  Dungannon  v. 
Smith,  12  CI.  &  Pin.  546  ;  Sp?;ncer  v.  Duke  of  Marlborough,  3  Bro.  P.  C.  233  ; 
3  Williams,  Real  Property,  4th  ed.,  363. 

■*  As  to  this  statute,  see  Lewin  on  Trusts,  3d  ed.,  113,  et  seq. 
=  4  Ves.  jun.  337 ;  S.  C,  11  Id.  112,  in  which  case  Mr.  Hargrave's  argument 
respecting  perpetuities  is  well  worthy  of  perusal. 
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or  duriug  the  minority  or  respective  minorities  only  of  any  per- 
son or  persons  who,  under  the  uses  or  trusts  of  the  deed,  surren- 
der, will,  or  other  assurance,  directing  such  accumulations,  would, 
for  the  time  being,  if  of  full  age,  be  entitled  to  the  rents  or  annual 
produce  so  directed  to  be  accumulated. 

It  will  be  evident,  from  the  preceding  remarks  and  cases 
already  cited,  that  the  rule  against  perpetuities  is  observed  by 
Courts,  both  of  law  And  of  equity.^  In  consequence,  however,  of 
the  peculiar  jurisdiction  which  Courts  of  Equity  exercise,  for  the 
protection  of  the  interests  of  married  women,  the  right  of  aliena- 
tion has,  in  one  case,  with  a  view  to  their  benefit,  been  restricted, 
l-^, .  *and  that  restriction  thus  imposed  Taaj,  in  fact,  be  re- 
garded  as  an  exception  to  the  operation  of  the  maxim  in 
favour  of  alienation,  which  we  have  been  considering.  It  is  now 
fully  established,  that  where  property  is  conveyed  to  the  separate 
use  of  a  married  woman  in  fee,  with  a  clause  in  restraint  of  an- 
ticipation, such  clause  is  valid ;  for  equity,  having  in  this  instance 
cre'ated  a  particular  kind  of  estate,  will  reserve  to  itself  the  power 
of  modifying  that  estate  in  such  manner  as  the  Court  may  think 
fit,  and  will  so  regulate  its  enjoyment  as  to  effect  the  purpose  for 
which  the  estate  was  originally  created.^  The  law  upon  this  sub- 
ject may  be  considered  to  have  been  finally  settled  by  the  deci- 
sions in  TuUett  v.  Armstrong,^  and  Scarborough  v.  Borman,^ 
where  Lord  Cottenham,  C,  after  an  elaborate  review  of  the  cases 
and  authorities,  held  that  a  gift  to  the  sole  and  separate  use  of  a 
woman,  whether  married  or  unmarried,  with  a  clause  against  an- 
ticipation, was  good  against  an  after-acquired  husband ;  and  this 
decision  has  been  in  subsequent  cases  fully  recognized  and 
adopted.^ 

The  reason  of  the  rule  thus  established  is  fully  stated  by  his 
lordship,  in  a  subsequent  ease,  in  these  words : — "  When  first,  by 
the  law  of  this  country,  property  was  settled  to  the  separate  use 
of  the  wife,  equity  considered  the  wife  as  a  feme  sole,  to  the  ex- 
tent of  having  a  dominion  over  the  property.  But  then  it  was 
found  that  that,  though  useful  and  operative,  so  far  as  securing 

'  See,  also,  per  Wilmot,  C.  J.,  Bridgeman  y.  Green,  Wilmot,  Opin.  61. 

2  See,  per  Lord  Lyndhurst,  C,  Baggett  v.  Meux,  1  Pliill.  637:  S.  C,  1 
Coll.  138. 

3  4  My.  &  Cr.  377,  390.  "  4  My.  &  Or.  378. 
5  Bagget  V.  Meux,  supra. 
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to  her  a  dominion  over  tlie  property  so  devoted  to  her  support, 
was  open  to  this  difficulty — that,  she  being  considered  as  a  feme 
sole,  was  of  course  at  liberty  to  dispose  of  it  as  a  '''fmne  .... 
sole  might  have  disposed  of  it,  and  that,  of  course  expo- 
sing her  to  the  inflaence  of  her  husband,  was  found  to  destroy 
the  object  of  giving  her  a  separate  property ;  therefore,  to  meet 
that,  a  provision  was  adopted  of  prohibiting  the  anticipation  of 
the  income  of  the  property,  so  that  she  had  no  dominion  over  the 
property  till  the  payments  actually  became  due.'"  To  the  above 
exposition  of  the  doctrine  of  Courts  of  Equity  we  must  add 
that,  by  various  sections  of  the  stat.  20  &  21  Vict.  c.  85,  for 
amending  the  law  relating  to  divorce  and  matrimonial  causes,  a 
feme  covert  will,  for-  her  protection,  be  considered  as  a  feme  sole 
with  respect  to  her  acquired  property,  and  for  the  purposes  of 
suing  and  contracting.^ 

Conformable  to  the  spirit  of  the  elementary  maxim  now  under 
consideration  is  the  stat.  20  &  21  Vict.  c.  57,  intituled  "  An  Act 
to  enable  married  women  to  dispose  of  reversionary  interests  in 
personal  estate." 

'  Having  thus  observed  that  our  law  favours  the  alienation  of 
real  property,  or,  to  use  the  words  of  Lord  Mansfield,  that,  "the 
sense  of  wise  men,  and  the  general  bent  of  the  people  in  this 
country,  have  ever  been  against  making ,  land  perpetually  un- 
alienable;" and  having  seen  that  "the  utility  of  the  end  was 
thought  to  justify  any  means  to  attain  it,"^,it  remains  to  add, 
that  the  same  policy  obtains  with  reference  to  personalty ;  and, 
in  support  of  this  remark  may  be  adduced  the  well-known  rule 
of  the  law-merchant,  that,  for  the  ejicouragement  of  commerce, 
the  right  of  survivorship,  which  is  ordinarily  incident  to  a  joint 
tenancy,  shall  not  exist  amongst  trading  partners — jus  accrescendi 
inter  Tnercatores  pro  ^'ieneficio  commercii  locum  non  habet* —  .  „ 
a  rule  which  applies  to  manufacturers  as  well  as  to  mer- 
chants^— to  trade  fixtures  also,  which,  being  removable,  are  part 

'  Per  Lord  Cottenham,  Rennie  y.  Ritchie  13  CI.  &  Fin.  234. 

2  See  ss.  31,  35,  36. 

3  Per  Lord  Mansfield,  C.  J.,  1  Burr.  115. 

<  Co.  Litt.  183,  a.;  3  Brownl.  99  ;  Noy,  Max.,  9tli  ed.,  79  ;  1  Beawes,  Lex. 
Merc.,  6th  ed.,  43. 

5  Buckley  t.  Barber,  6  Exch.  1C4,  by  comparing  which  case  with  Crossfleld 
V.  Such,  8  Exch.  835  ;  and  Morgan  v.  Marquis,  9  Exch.  145,  the  signification 
and  operation  of  the  maxim,  as  iojus  accrescendi,  will  be  perceived. 
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of  the  stock  in  trade- — and  has  been^  extended  to  real  as  well  as 
personal  property :  so  that  all  property,  whatever  be  its  nature, 
purchased  with  partnership  capital  for  the  purposes  of  the  part- 
nership trade,  continues  to  be  partnership  capital,  and  to  have  to 
every  intent  the  quality  of  personal  estate,^  unless,  indeed,  a 
special  stipulation  be  made  between  the  partners  to  prevent  the 
application  of  this  equitable  doctrine.'  The  rule  which  thus 
holds  in  cases  of  partnership  evidently  favours  alienation,  by 
rendering  capital  invested  in  trade  applicable  to  partnership  pur 
poses,  and  directly  available  to  the  creditors  of  the  firm. 

We  have  already  had  occasion  to  observe,  that  there  cannot 
be  an  estate  tail  in  personalty  ;*  so  neither  can  a  perpetuity  be 
created  in  property  of  this  description.  Indeed,  where  the  sub- 
ject-matter of  a  grant  is  a  personal  chattel,  it  is  impossible  so  to 
tie  up  the  use  and  enjoyment  of  it  as  to  create  in  the  donee  a  life 
r*±nfii  ^^t^t®  which  he  *may  not  alien.  It  is  true,  however,  that 
this  object  may  be  attained  indirectly,  in  a  manner  con- 
sistent  with  the  known  rules  of  law,  by  annexing  to  the  gift  a 
forfeiture  or  defeasance  on  the  happening  of  a  particular  event, 
or  on  a  particular  act  being  done ;  for  in  that  case  the  donee 
takes  by  the  limitation  a  certain  estate,  of  which  the  event  or  act  is 
the  measure,  and  upon  the  happening  of  the  event,  or  the  doing 
of  the  act,  a  new  and  distinct  estate  accrues  to  a  different  indi- 
vidual. If,  for  instance,  a  testator  be  desirous  to  give  an  annuity 
without  the  power  of  anticipation,  he  can  only  do  so  by  declaring 
that  the  act  of  alienation  shall  determine  the  interest  of  the  leg- 
atee, and  create  a  new  interest  in  another.^ 

Property  may  also  be  given  to  a  party  to  be  enjoyed  by  him 
until  he  becomes  bankrupt  or  insolvent,  and,  if  either  of  those 
events  happen,  the  property  may  be  given  over  to  another  party. 

'  Buckley  v.  Barber,  supra. 

2  Per  Sir  J.  Leach,  M.  R.,  Phillips  v.  Phillips,  1  My.  &  K:  663  ;  and  in  Fereday 
V.  "Wightwick,  1  Russ.  &  My.  49 ;  Townshend  v.  Devaynes,  1  Mont. ,  Partnership, 
2d  ed.,  note,  p.  96  (2  A.);  per  Lord  Eldon,  C,  Selkrig  v.  Davis,  2  Dow,  242; 
Houghton  V.  Houghton,  11  Sim.  491 ;  Crawshay  v.  Maule,  1  Swanst.  521,  cited 
Baxter  v.  Newman,  8  Scott,  N.  R.  1035  ;  Smith,  Merc.  L.,  5th  ed.,  179 ;  Phillips 
V.  Phillips,  supra,  was  over-ruled  as  to  a  different  point  therein  decided  by  Tay- 
lor V.  Taylor,  3  De  G.  M.  &  G.  190. 

^  Balmain  v.  Shore,  9  Ves.  jun.  500. 

■*  As  to  heir-looms,  see  the  maxim  accesorium  sequitur  principale,  post.  As  to 
annexing  personal  to  real  estate,  the  latter  being  devised  in  strict  settlement,  see 
2  Jarm.,  Wills,  2d  ed.,  492.  '^  Per  Lord  Brougham,  2  My.  &  K.  204. 
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A  person  cannot,  however,  create  an  absolute  interest  in  property 
and  at  the  same  time,  deprive  the  party  to  whom  that  interest 
was  given,  of  those  incidents  and  of  that  right  of  alienation 
Avhich  belonged,  according  to  the  elementary  principle  of  the 
common  law,  to  the  ownership  of  the  estate.  Where,  therefore, 
a  testator  directed  his  trustee  to  pay  an  annuity  to  his  brother, 
until  he  should  attempt  to  charge  it,  or  some  other  person  should 
claim  it,  and  then  to  apply  it  for  his  support  and  maintenance,  it 
was  held  that,  on  the  insolvency  of  the  annuitant,  his  assignees 
became  entitled  .to  the  annuity.'- 

The  distinction  between  a  proviso  or  condition  subsequent  and 
a  limitation  above  exemplified,  may  be  further  explained  in  the 
words  of  Lord  Eldon,  who  says :  "  There  *is  no  doubt  r.^ ,  nq-, 
that  property  may  be  given  to  a  man  until  he  shall  be- 
come bankrupt.  It  is  equally  clear,  generally  speaking,  that,  if 
property  is  given  to  a  man  for  his  life,  the  donor  cannot  take 
away  the  incidents  to  a  life  estate,  and,  as  I  have  observed,  a  dis- 
position to  a  man  until  he  shall  become  bankrupt,  and  after  his 
bankruptcy  over,  is  quite  different  from  an  attempt  to  give  to 
him  for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it. 
If  that  condition  is  so  expressed  as  to  amount  to  a  limitation, 
reducing  the  interest  short  of  a  life  estate,  neither  the  man  nor 
his  assignees  can  have  it  beyond  the  period  limited."^ 

The  preceding  remarks  will  suf&ce  to  establish  the  truth,  and 
to  show  the  very  wide  application,  of  the  proposition,  that,  in 
our  law,  alienatio  rei  prsefertur  juri  accrescendi ;  for,  as  we  have 
seen,  the  power  of  alienation,  whether  by  deed  or  by  will,  of 
which  the  land-owners  Vv^ere  deprived  on  the  introduction  of  the 
feudal  system,  has  been  in  succeeding  ages  gradually  restored  to 
them.  Both  our  Courts  of  law  and  our  Legislature  have,  on  all 
occasions,  discountenanced  attempts  to  create  perpetuities,  either 
by  an  astute  application  of  legal  machinery,  for  the  purpose  of 
defeating  them,  or  by  special  enactments  calculated  to  effect  the 
same  salutary  object.  A  perpetuity  has,  indeed,  been  pronounced 
to  be  "  a  thing  odious  in  law  and  destructive  to  the  common- 
wealth,"^ inasmuch  as  its  tendency  is  to  put  a  stop  to  commerce, 

'  Younghusband  v.  Gisborne,  1  Colly.  400. 

2  Brandon  v.  Robinson,  18  Ves.  433,  434.  See  further,  on  the  subject  touched 
upon,  supra,  Shelford,  Bank,  L.  308,  209. 
3 1  Vern.  164. 
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and  to  prevent  tlie  free  circulation  of  the  riches  of  the  kingdom ; 
and  we  may  accordingly  ascribe  to  the  policy  of  our  law  in  fa- 
r-x-Ai  m  ''■"O^^ing  alienation,  not  only  those  extensive  *innovations 
on  the  feudal  system  to  which  we  have  above  adverted, 
but  likewise  the  various  measures  which  have  from  time  to  time 
been  adopted,  as  well  as  for  simplifying  the  forms  of  conveyance 
as  for'  rendering  the  realty  liable  to  debts,^  and  making  property 
in  general  more  easily  available  to  creditors,  and  therefore  more 
directly  applicable  to  the  exigencies  of  the  trading  portion  of  the 
community.  The  alienatio  rei  has,  moreover,  .been  effectually 
promoted  by  the  negotiable  character  which  has  been  established 
as  belonging  to  bills  of  exchange,  and  which  has  been  specifically 
annexed  to  promiss'ory  notes  and  some  other  mercantile  instru- 
ments. And  the  disposition  of  our  Legislature  still  is  to  favor 
the  assignment  of  choses  in  action,  and  thus  to  afford  increased 
facilities  for  the  transfer  and  circulation  of  property,  which  are 
so  essential  to  the  true  interests  of  a  great  commercial  country. 


CUJUS  EST  DAEE  EJUS  EST  DISPOJSTEEE. 
(Wing.  Max.  53.) 

The  hestower  of  a  gift  lias  a  riglit  to  regulate  its  i 

It  will  be  evident,  from  a  perusal  of  the  preceding  pages,  that 
the  above  general  rule  must,  at  the  present  clay,  be  received  with 
very  considerable  qualification.  It  does,  in  fact,  set  forth  the  prin- 
ciple on  which  the  old  feudal  system  of  feoffment  depended  :  tenor 
est  qui  legem  dat  feuclo^ — it  is  the  tenor  of  the  feudal  grant  which 
regulates  its  effect  and  extent :  and  the  maxim  itself  is, 
■^  in  another  form,  still  applicable  to  modern  grants — modus 
legem  dat  donaiioni^ — the  bargainor  of  an  estate  may,  since  the 
land  moves  from  him,  annex  such  conditions  as  he  jileases  to  the 
estate  bargained,  provided  that  they  are  not  illegal,  repugnant  or 
impossible.^     Moreover,  it  is  always  necessary  that  the  grantor 

■  The  feudal  restraint  of  alienation  necessarily  prevented  land  from  being 
subject  to  the  debts  of  the  tenant ;  but  by  Stat.  Westm.  3,  13  Edw.  1,  St.  1,  c. 
18,  one  moiety  of  the  land  was  made  liable  to  execution.  Wright,  Tenures, 
1C9,  179. 

2  Bell,  Diet.  &  Dig.  of  Scotch  Law,  243. 

3  Craig,  Jus  Feud.,  3d  ed.,  66.    '  -i  Co.  Litt.  19,  a. 
5  3  Rep.  71 ;  3  B.a.  Com.,  3tst  ed.,  398. 
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sbould  expressly  limit  and  declare  the  continuance  and  quantity 
of  the  estate  which  he  means  to  confer ;  for,  by  a  bare  grant  of 
lands,  the  grantee  will  take  an  estate  for  life  only,  a  feoffment 
being  still  considered  as  a  gift,  which  is  not  to  be  extended  be- 
yond the  express  limitation  or  manifest  intention  of  the  feoffor.' 
As,  moreover,  the  owner  may,  subject  to  certain  beneficial 
restrictions,  impose  conditions  at  his  pleasure  on  the  feoffee,  so 
he  may  likewise,  by  insertion  of  special  covenants  in  a  convey- 
ance or  demise,  reserve  to  himself  rights  of  easement  and  other 
privileges  in  the  land  so  conveyed  or  demised,  and  thus  surrender 
the  enjoyment  of  it  only  partially,  and  not  absolutely,  to  the 
feoffee  or  tenant.  It  is  not,"  as  remarked  by  Lord  Brougham, 
0.,-  "  at  all  inconsistent  with  the  nature  of  property,  that  certain 
things  should  be  reserved  to  the  revisioners  all  the  while  the 
term  continues.  It  is  only  something  taken  out  of  the  demise — 
some  exception  to  the  temporary  surrender  of  the  enjoyment :  it 
is  only  that  they  retain  more  or  less  partially  the  use  of  what 
was  wholly  used  by  them  before  the  demise,  and  what  will  again 
be  wholly  used  by  them  when  that  demise  is  at  an  end." 

*It  must  not,  however,  therefore  be  inferred  that  "  inci-  ^_.,.^  __ 
dents  of  a  novel  kind  can  be  devised  and  attached  to 
property  at  the  fancy  or  caprice  of  any  owner."^  "No  man," 
remarks  Lord  St.  Leonards,  in  Egerton  v.  Earl  Brownlow,^  "can 
attach  any  condition  to  his  property  which  is  against  the  public 
good,"  nor  can  he  "  alter  the  usual  line  of  descent  by  a  creation 
of  his  own.  A  man  cannot  give  an  estate  in  fee-simple  to  a 
person  and  his  heirs  on  the  part  of  his  mother.  Why?  Be- 
cause the'  law  has  already  said  how  a  fee-simple  estate  shall 
descend." 

"The  general  principle,"  says  Mr.  Justice  Ashhurst,'''  "is  clear, 
that  the  landlord  having  the  jus  disponendi  may  annex  whatever 
conditions  he  pleases  to  his  grant,  provided  they  be  not  illegal 
or  unreasonable."  It  is,  for  instance,  reasonable  that  a  landlord 
should  exercise  his  judgment  with  respect  to  the  person  to  whom 
he  trusts  the  management  of  his  estate  ;    and,  therefore,  a  cove- 

'  Wright,  Tenures,  151,  152. 

2  Keppell  V.  Bailey,  2  My.  &  K.  536,  537.  As  to  which  case,  sec  Sugd.,  V. 
et  P.,13thea.,  647,  et  seq. 

'  Per  Lord  Brougham,  C,  2  My.  &  K.  535  ;  Acltroyd  v.  Smith,  10  C.  B.  104  ; 
70  E.  C.  L.  R. 

M  H.  L.  Cas.  241,  242.  =  Eoe  d.  Hunter  v.  Galliere,  2  T.  R.  137. 
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nant  not  to  assign  is  legal ;  and  ejectment  will  lie  on  breach  of 
such,  a  covenant.'- 

In  accordance  with  the  above  maxim,  it  is  also  laid  down  that 
a  college  or  charity  is  the  founder's  creature  ;  that  he  may  dis- 
pose and  order  it  as  he  will,  and  may  give  it  whatever  shape  he 
pleases,  provided  it  be  a  legal  one.  And  hence  the  founder  of 
any  lay  corporation,  whether  civil  or  eleemosynary,  may  appoint 
him.3elf,  his  heirs  or  assigns,  or  any  other  persons  specially  named 
as  trustees,  to  be  the  visitors ;  such  trustees  being,  however,  sub- 
ject to  the  superintending  power  of  the  Court  of  Chancery, 
*as  possessing  a  general  jurisdiction,  in  all  cases  of  an 
abuse  of  trust,  to  redress  grievances  and  suppress 
frauds.^ 

On  ■  this  principle,  likewise,  an  agreement  by  defendant  to 
allow  plaintiff,  with  whom  he  cohabited,  an  annuity  for  life,  pro- 
vided she  should  continue  single,  was  held  to  be  valid,  for  this 
was  only  an  original  gift,  with  a  condition  annexed ;  and  cujus  est 
dare  ejus  est  disponere.  Moreover,  the  grant  of  the  annuity  was 
not  an  inducement  to  the  plaintiff  to  continue  the  cohabitation,  it 
was  rather  an  inducement  to  separate.' 

Another  remarkable  illustration  of  the  jus  disponendi  presents 
itself  in  that  strict  compliance  with  the  wishes  of  the  grantor, 
which  was  formerly"*  regarded  as  essential  to  the  due  execution  of 
a  power.' 

As,  moreover,  the  wishes  and  intention  of  a  testator  will,  as  far 
as  possible,  be  complied  with,  and  carried  into  effect  in  a  Court 
t)f  justice,^  a  person  taking  under  a  will  may  have  a  right  of 
alienating  the  property  devised  in  his  lifetime,  and  yet  have  no 

1  Per  Ashlinrst,  J.,  3  T.  R.  138 ;  Woodf.  L.  &  T.,  7tli  ed.,  497. 

2  Bell,  Diet.  &  Dig.  of  Scotch  Law,  242.  See  1  Kyd  on  Corporations,  50 ;  2 
Id.  195 ;  Skin.  R.  481,  502. 

s  Gibson  v.  Dickie,  3  M.  &  S.  463 :  30  E.  C.  L.  R. :  cited  Arg.  Parker  v. 
Rolls,  14  C.  B.  697 :  78  E.  C.  L.  R. 

''  By  1  Vict.  c.  26,  s.  10,  every  will  executed  as  prescribed  by  that  Act  -will  be 
a  valid  execution  of  a  power  of  appointment  by  will,  although  other  required 
solemnities  may  not  have  been  observed.  This  Act,  however,  does  not  extend 
to  any  will  made  before  January  1st,  1833. 

5  Rutland  v  Doe  d.  Wythe,  12  M.  &  W.  857,  373,  378  ;  S.  C,  10  CI.  &  Fin. 
419  ;  Doe  d.  Earl  of  Egremont  v.  Burrough,  6  Q.  B.  229 :  51  E.  C.  L:  R.;  Doe 
d.  Blomfield  v.  Eyre,  3  C.  B.  557 :  54  E.  C.  L.  R. 

"  As  illustrating  this  well-known  principle,  see,  per  Lord  Brougham,  Pren- 
dergast  v.  Prendergast,  3  H.  L.  Cas.  218,  210  ;  et  vide  post,  Chap.  VIII. 
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power  of  disposing  of  it  by  any  testamentary  instrument.  For 
instance,  A.  devised  his  copyhold  and  real  estates  to  B.,  his  heirs 
and  assigns,  *with  a  restriction  upon  alienation,  in  these  ^.^ ,  ^  . -, 
words:  "In  case  B.  shall  depart  this  life  without  leaving 
any  issue  of  his  body  lawfully  begotten  then  living  or  being  no 
such  issue,  and  he  my  said  son  shall  not  have  disposed  and  parted 
with  his  interest  of,  in  and  to  the  aforesaid  copyhold  estate  and 
premises ;"  and  then  followed  a  devise  over  to  0.  The  Court 
held,  that  the  intention  of  the  testator  evidently  was  to  give'to 
his  son  absolute  dominion  over  the  estate,  provided  he  chose  to 
exercise  that  dominion  in  his  lifetime ;  that  the  restriction  im- 
posed u.pon  the  power  of  alienation  became  effectual  by  the  son 
dying  seized ;  and  that  a  devise  of  the  estate  in  question  was  not 
a  dispiosing  of  it  within  the  meaning  of  the  will."- 

Without  citing  additional  instances  showing  the  application  of 
the  maxim  cujus  est  dare  ejus  est  disponere,  here  mentioned  as  in- 
troductory merely  to  that  which  concerns  rights  and  liabilities 
passing  by  an  assignment  of  property,  we  may  observe,  that 
although,  in  general,  the  law  permits  every  man  to  part  with  his 
own  interest,  and  to  qualify  his  own  grant  as  it  pleases  himself, 
it  nevertheless  does  not  permit  .any  allowance  or  recompense  .to 
be  made,  if  the  thing  granted  be  not  taken  as  it  is  granted ;  or,  in 
the  words  of  Lord  Bacon's  maxim —  Quod  suh  certd  forma  conces- 
sum  vel  reservatum  est  non  trahitur  ad  valorem  vel  compensationem : 
— and,  therefore,  if  I  grant  common  for  ten  beasts  for  three  years, 
and  the  grantee  neglect  for  two  years  to  use  the  right  thus  given, 
he  shall  not  the  third  year  have  common  for  thirty  beasts,  for  the 
time  is  certain  and  precise.- 


*AsSIGJSrATUS   UTITUR   JURE   AUCTORIS.  [*-J:15] 

(Halk.  Max.,  p.  14.) 

An  assignee  is  clotlied  with  the  rights  of  his  principal.^ 
It  is  laid  down  as  a  general  and  leading  rule  with  reference  to 
alienations  and  forfeitures,  that  quod  neum  est  sine  facto  meo  vel 
defectu  meo  amitii  vel  in  alium  transferri  non  potest,  where  factum 

1  Doe  cl.  Stevenson  v.  Glover,  1  C.  B.  448  :  50  E.  C.  L.  E. 

2  Bac.  Max.,  reg.  4. 

^  "  Auctores'''  dieunturaquibusjusinnostransiit.  Brisson,  ad  verb.  "^Kctor." 
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may  be  translated  "alienation,"  and  defectus  "forfeiture;"*  and  it 
seems  desirable  to  preface  our  remarks  as  to  the  rights  and 
liabilities  which  pass  by  the  transfer  of  property,  by  stating  this 
elementary  and  obvious  principle,  that  where  property  in  land  or 
chattels  has  once  been  effectively  and  indefeasibly  acquired,  the 
right  of  property  can  only  be  lost  by  some  act  amounting  to 
alienation  or  forfeiture  on  the  part  of  the  owner  or  his  represen- 
tatives. 

An  "  assignee"  is  one  who,  by  such  act  as  aforesaid,  or  by  the 
operation  of  law,  as  in  the  event  of  death,  possesses  a  thing  or 
enjoys  a  benefit ;  the  main  distinction  between  an  assignee^  and  a 
deputy  being,  t^iat  the  former  occupies  in  his  own  right,  whereas 
the  latter  occupies  in  the  right  of  another.^ 

A  familiar  instance  of  the  first  mode  of  transfer  just  mentioned, 
presents  itself  in  the  assignment  of  a  lease  by  deed ;  and  of  the 
ry-A-in^   sccond,  lu  the  case  of  the  heir  *of  an  intestate  who  is  an 

I      4:1  D 

■  assignee  in  law  of  his  ancestor.* 

Further,  under  the  term  "  assigns"  is  included  the  assignee  of 
an  assignee  in  perpetuum,''  provided  the  interest  of  the  person 
originally  entitled  is  transmitted  on  each  successive  devolution 
of  the  estate  or  thing  assigned ;  for  instance,  the  executor  of  A.'s 
executor  is  the  assignee  of  A.,  but  not  so  the  executor  of  A.'s 
administrator,  or  the  administrator  of  A.'s  executor,  who  is  in  no 
sense  the  representative  of  A.,  and  to  whom,  therefore,  the 
unadministered  residue  of  A.'s  estate  will  not  pass.^ 

In  order  to  place  in  a  clear  light  the  general  bearing  and 
application  of  the  maxim  assignatus  utitur  jure  auctoris,  we 
propose  to  inquire,  1st,  as  to  the  quantity  ;  and,  secondly,  as  to 
the  quality  or  nature  of  the  interest  in  property  which  can  be 
assigned  by  the  owner  to  another  party.  And,  1st,  it  is  a  well- 
known  rule,  imported  into  our  own  from  the  civil  law,  that  no 
man  can  transfer  a  greater  right  or  interest  than  he  himself 
possesses — Nemo  plus  juris  ad  alium  transferre  potest  quara  ipse 

'  1  Prest.,,Abs.  Tit.  147,  318..  The  kindred  maxims  are,  quod  semel  meumest 
amplius  meum  esse  non  potest,  Co.  Litt.  49,  b. ;  Duo  non  possuntin  solido  unam 
rem  possidere,  Co.  Litt.  368,  a.  See  1  Prest.,  Abs.  Tit.  318 ;  3  Id.  86,  286 ;  3 
Dods,,  Adm.  R.  157;  3  Curt.  76. 

2  See  Bromage  v.  Lloyd,  1  Excli.  83  ;  Bisliop  v.  Curtis,  18  Q.  B.  878  :  83  E. 
C.  L.  K.;  Lysaglit  v.  Bryant,  9  C.  B.  46  :  07  E.  C.  L.  R. 

3  Perkins'  Prof.  Bk.,  s.  100  ;  Dyer,  6.  "  Spencer's  case  5  Rep.  16. 

5  Co.  Litt.  384,  b.  e  3  Bla.  Com.,  31st  ed.,  506. 
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haheret}  The  owner,  for  example,  of  a  base  or  determinable  fee 
can  do  no  more  than  transfer  to  another  his  own  estate,  or  some 
interest  of  inferior  degree  created  out  of  it ;  and  if  there  be  two 
joint-tenants  of  land,  a  grant  or  a  lease  by  one  of  them  will 
operate  only  on  his  own  moiety.^  In  like  manner,  where  the 
grantor  originally  possessed  only  a  temporary  or  revocable  right 
in  the  thing  granted,  and  this  right  becomes  extinguished  by 
efflux  of  time  or  by  revocation,  the  title  of  the  assignee  |-^  .  ^  y, 
*must,  of  course,  cease  to  be  valid,  according  to  the  rule 
resolute  jure  concedentis  resolvitur  jus  concessum?  We  find  it, 
however,  laid  down  that  the  maxim  above  mentioned,  which  is 
one  of  the  leading  rules  as  to  titles,  or  the  equivalent  maxim,  non 
dat  qui  non  hahet,  did  not,  prior  to  the  stat.  8  &  9  Vict.  c.  106, 
apply  to  wrongful  conveyances  or  tortious  acts  ;^  for  instance, 
before  the  passing  of  that  Act,  if  a  tenant  for  years  made  a 
feoffment,  this  feoffment  vested  in  the  feoffee  a  defeasible  estate 
of  freehold ;  for,  according  to  the  ancient  doctrine,  every  person 
having  possession  of  land,  however  slender  or  however  tortious 
his  possession  might  be,  was,  nevertheless,  (unless,  indeed,  he 
were  the  mere  bailiff  of  the  party  having  title,)  considered  to  be 
in  the  seizin  of  the  fee,  so  as  to  be  able  by  livery  to  transfer  it  to 
another ;  and,  consequently,  if,  in  the  case  above  supposed,  the 
feoffee  had,  subsequently  to  the  conveyance,  levied  a  fine,  such 
fine  would,  at  the  end  of  five  years  after  the  expiration  of  the 
term,  have  barred  the  lessor.^  But  now,  by  sect.  4  of  the  statute 
just  cited,^  a  feoffment  "shall  not  have  any  tortious  operation." 

In  connection  with  copyhold  law  also,  an  exception  presents 
itself  to  the  elementary  rule  above  noticed,  for  the  lord  of  a 
manor  having  only  a  particular  interest  therein  as  tenant  for  life, 
may  grant  by  copy  for  an  estate  which  may  continue  longer 
than  his  own  estate  in  the  manor,  or  for  an  estate  in  reversion, 
which  may  not  come  into  possession  during  the  existence  of  his 
*own  estate.'  The  special  principle  on  which  the  grants  ,, 
of  a  lord  pro  temjpore  stand  good  after  his  estate  has  ^ 

1  D.  50.  17.  54 ;  Wing.  Max.,  p.  56.         «  3  Prest.,  Abs.  Tit.  35,  223. 

'  Maokeld.,  Civ.  Law,  179.  "  3  Prest.,  Abs.  Tit.  25  ;  Id.  244. 

5  Tlie  reader  -will  find  this  subject  elaborately  considered  in  Mr.  Butler's  note 
(1)  Co  Litt.  380,  b.;  Machell  v.  Clarke,  3  Lord  Raym.  778  ;  1  Cruise,  Dig.,  4th 
ed.,  80. 

6  See  Shelford  Eeal  Prop.  Stats.,  Gth  ed.,  595. 
'  ehelford  Copyholds,  30. 
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ceased,  being  that  the  grantee's  estate  is  not  derived  out  of  the 
lord's  only,  but  stands  on  the  custom.^ 

Also,  as  between  the  assignor  and  assignee,  an  interest  in 
realty  may,  in  the  following  cases,  be  granted  to,  or  vested  in,  an 
assignee,  although  greater  than  that  which  the  assignor  himself 
possessed.  A  jury  found  that  the  lessor  had  nothing  in  the  land 
when  he  made  the  lease  to  the  plaintiff,  and  afterwards  the  lessor 
entered  and  ejected  him,  and  it  was  held  that  this  lease  was  good 
as  between  the  parties.^  So,  where  a  termor  having  previously 
assigned  the  term  by  way  of  mortgage,  makes  a  sub-demise,  such 
lease  will  be  good  by  way  of  estoppel,  as  between  the  mortgagor 
and  tenant ;  and  if  in  this  case  the  mortgagor  should  subse- 
quently re-acquire  the  legal  estate,  the  lease  by  estoppel  would 
become  a  lease  in  interest,  and  the  relation  of  landlord  and 
tenant  would  thereupon  exist,  as  perfectly  as  if  the  lessor  had 
been  actually  seized  of  the  land  at  the  time  when  the  lease  was 
made.^ 

In  mercantile  transactions,  as  well  as  in  those  connected  with 
real  property,  the  general  rule  undoubtedly  is,  that  a  person 
cannot  transfer  to  another  a  right  which  he  does  not  himself 
possess ;  and  of  this  rule  a  familiar  instance  is  noticed  by  M. 
Pothier,  who  observes  that,  where  prescription  has  begun  to  run 
against  a  creditor,  it  will  continue  to  do  so  as  against  his  heir, 
r-x-Ai  01  executors,  *or  assignees,  for  the  latter  succeed  only  to  the 
rights  of  their  principal,  and  cannot  stand  in  a  better 
position  than  he  did  himself  nemo  plus  juris  in  alium  transferre 
potest  quam  ipse  haiet}  However,  in  considering  hereafter 
maxims  applicable .  to  the  law  of  contracts,'  we  shall  have  occa- 
sion to  notice  several  cases  which  are  directly  opposed  in  principle 
to  the  rule  now  under  review ;  for  instance,  by  a  sale  in  market 
overt,  one  wrongfully  in  possession  of  a  chattel  may  convey  a 
good  title  to  a  bond  fide  purchaser  f  and,  in  like  manner,  the 
holder  of  a  negotiable  instrument,  who  could  not  himself  recover 
upon  it  as  against  the  rightful  owner,  may  frequently,  by  transfer- 

1  Shelford  Copyholds,  20.         ^  Rawlyns's  case,  4  Rep.  53  ;  cited,  Pollexf.68. 

3  Sturgeon  v.  Wingfield,  15  M.  &  W.  324,  230 ;  Pargeter  v.  Harris,  7  Q.  B.  708 : 
53  E.  C.  L.  R.;  Blake  v.  Poster,  8  T.  R.  487;  Stokes  v.  Russell,  3  T.  R.  678; 
Webb  V.  Austin,  8  Scott,  N.  R.  419.     See  Arg.  Weld  t.  Baxter,  11  Exch.  816. 

■•  2  Pothier,  Oblig.  3C3.  The  maxim  supra  is  also  applied  per  Parke,  B.,  Awde 
v.  Dixon,  6  Exch.  873. 

5  Chap.  IX.  6  Post. 
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ring  it  for  value,  vest  a  perfectly  valid  and  unimpeacliable 
title  in  the  assignee.  Another  remarkable  exception  to  the  rule 
occurs  in  connection  with  the  important  subject  of  stoppage  in 
transitu:  for  although,  as  between  the  consignor  and  consignee 
of  goods,  the  title  to  the  goods,  and  the  question  whether  or  not 
the  property  in  them  has  passed,  will  depend  upon  the  real  con- 
tract ■  entered  into  by  the  parties :  yet,  if  the  consignor  and 
original  owner  indorses  and  delivers  the  bill  of  lading  to  the 
consignee,  he  thereby  puts  it  in  the  power  of  the  latter  to  transfer 
the  property  in  the  goods  to  a  bond  fide  purchaser  for  a  valuable 
consideration,  and  thus  to  deprive  himself  of  any  right  of  stop- 
page in  transitu  which  he  might  have  had  as  against  the  consignee 
prior  to  such  transfer.  "  The  actual  holder  of  an  indorsed  bill  of 
lading,"  said  Tindal,  C.  J.,  delivering  judgment  in  a  recent  case,' 
*" may,  undoubtedly,  by  indorsement,  transfer  a  greater  r^.nA-i 
right  than  he  himself  has.  It  is  at  variance  with  the 
general  principles  of  law,  that  a  man  should  be  allowed  to 
transfer  to  another  a  right  which  he  himself  has  not ;  but  the 
exception  is  founded  on  the  nature  of  the  instrument  in  question, 
which  being,  like  a  bill  of  exchange,  a  negotiable  instrument,  for 
the  general  convenience  of  commerce,  has  been  allowed  to  have 
an  effect  at  variance  with  the  ordinary  principles  of  law.  But 
this  operation  of  a  bill  of  lading,  being  derived  from  its  negoti- 
able quality,  appears  to  us  to  be  confined  to  the  case  where  the 
person  who  transfers  the  right  is  himself  in  possession  of  the  bill 
of  lading,  so  as  to  be  in  a  situation  to  transfer  the  instrument 
itself,  which  is  the  symbol  of  the  property  itself."^ 

Having  thus  adverted  to  the  amount  or  quantity  of  interest 
assignable,  with  reference  more  especially  to  the  grantor,  we 
must,  in  the  next  place,  observe  that,  as  a  general  rule,  the  as- 
signee of  property  takes  it  subject  to  all  the  obligations  or 
liabilities,'  and  clothed  with  all  the  rights  which  attached  to  it  in 
the  hands  of  the  assignor  ;*   and  this  is  in  accordance  with  the 

'  Jenkyns  v.  Usborne,  8  Scott,  N.  R.  523  :  8.  C,  7  M.  &  Gr.  678  :  49  E.  C. 
L.  E.  See  further,  as  to  the  effect  of  indorshig  a  hill  of  ladmg,  18  &  19  Vict. 
c.  Ill,  s.  1. 

2  See  Judgm.  Gumey  v.  Behrend,  3  E.  &  B.  633,  C34  :  77  E.  C.  L.  R.;  1 
Smith,  L.  C,  4th  ed.,  651.  »  See  White  v.  Crisp,  10  Exch.  313. 

■•  As  to  this  rule  in  equity,  see  Mangles  v.  Dixon,  3  H.  L.  Cas.  702.  If  a 
man  gives  a  license  and  then  parts  with  the  property  over  which  the  privilege 
is  to  be  exercised,  the  license  is  gone  :  Colman  v.  Foster,  1  H.  &  N.  37,  40. 
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maxim  of  tlie  civil  law,  qui  in  jus  dominiumve  alterius  succedit 
jure  ejus  uii  debet}  We  have  already  given  one  instance  illus- 
r*Aon  t];p.tive  of  this  rule,  viz.  where  an  heir  or  *exec"utor  be- 
comes invested  with  the  right  to  property  against  which 
the  Statute  of  Limitation  has  begun  to  run.  To  this  we  shall 
here  add  only  one  other  example,  as  the  same  general  principle 
will  necessarily  again  present  itself  to  our  notice  in  connection 
with  the  law  of  contracts,  which  has  been  reserved  for  especial 
consideration  in  a  subsequent  portion  of  this  work. 

Where,  then,  a  person  pays  a  bill  of  exchange  on  account  and 
for  the  honour  of  a  party  to  the  bill,  the  person  making  such 
payment  becomes  holder  of  the  bill,  as  upon  a  transfer  from  the 
party  from  whom  the  payment  was  made ;  that  is  to  say,  he  is 
put  in  the  situation  of  an  endorsee  under  such  party,  and  is 
clothed  with  all  the  rights  and  liabilities  incident  to  that  char- 
acter. Thus,  if  A.  pays  the  bill  for  the  honour  of  B.,  he 
thereupon  has  a  right  to  consider  himself  as  an  indorsee  under 
B.,  and,  consequently,  to  give  notice  of  the  dishonour  to  him; 
and  if  B.  thereupon  gives  a  notice  to  the  drawer,  which  is  within 
time,  so  far  as  he  is  concerned,  A.  will  have  a  right  to  adopt  and 
take  advantage  of  it  as  a  notice  given  by  himself:^- — Qui  alterius 
jure  utitur  eodem  jure  uti  debet? 

Without  pursuing  further  our  inquiry  respecting  the  quantity 
of  interest  in  property  which  is  capable  of  being  transferred,  we 
shall,  secondly,  proceed  to  consider  briefly  the  quality  or  nature 
of  that  interest ;  and  we  must  commence  our  remarks  upon  this 
branch  of  the  subject  with  observing,  that  there  is  an  important 
distinction  which  must  always  be  kept  in  view  between  the 
transfer  of  the  right  of  property  in  a  chattel,  and  the  transfer  of 
r*4-99i  ^^®  i-ight  of  action  for  the  same.  It  is,  "•■indeed,  a  well- 
known  rule  of  the  law,  that  a  chose  in  action  ex.  gr.  a 
debt,*  cannot  in  general  be  assigned  so  as  to  vest  in  the  assignee 
a  right  of  action  upon  it  in  his  own  name.*^     Where,  for  instance, 

'  D.  50.  17.  177.  pr.  For  instance,  fee-simple  estates  are  subject,  in  tlie  liands 
of  tlie  heirs  or  devisees,  to  debts  of  all  kinds  contracted  by  the  deceased. 

2  Goodall  V.  Polhill,  1  0.  B.  233,  243  :  50  E.  C.  L.  R. 

■'■  Pothier,  Tr.  de  Change,  pt.  1,  ch.  4,  art.  5,  s.  114. 

<  See  Graham  v.  Gracie,  13  Q.  B.  548  :  6C  E.  C.  L.  R.  ;  Thompson  v.  Bell,  3 
E.  &  B.  236  ;  77  E.  C.  L.  R. 

6  2BIa.  Com.,  21st  ed.,  443;  Lampet's  case,  10  Rep.  48:  Co.  Litt.  232,  h; 
per  Maule.  J.,  Howard  v.  Shepherd,  9  C.  B.  819  :  67  E.  C.  L.  R.;  and  in  Tern- 
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the  drawer  of  a  ticket  in  a  Derby  lottery  sold  it  to  the  plaintiff 
before  the  race  and  the  horse  named  in  it  was  ultimately  declared 
to  be  the  winner,  it  was  held  that  an  action  for  money  had  and 
received  would  not  lie  by  the  plaintiff  against  the  stakeholder, 
there  being  no.  privity  of  contract  originally  between  those  par- 
ties, and  the  assignment  of  a  chose  in  action  not  giving  to  the 
assignee  a  right  of  action.^  So,  although  an  interest  in  a  part- 
nership, or  an  equitable  interest  in  land,  is  a  thing  of  value,  and 
may  be  made  the  subject  of  a  valid  contract,  yet  it  is  not 
assignable  at  law,  so  as  to  enable  the  assignee  to  sue  in  his  own 
name, — for  example,  as  co-partner,  or  as  owner  of  the  beneficial 
interest  f  and  although  it  is  perfectly  legal,^  and  in  practice  very 
common,  to  assign  debts — for  the  benefit  of  creditors  or  other- 
wise— yet  the  assignee  must  sue  for  them  in  the  name  of  the 
assignor.*  Even  at  law,  however,  the  assignment  of  a  debt  will 
in  certain  cases,  give  to  the  assignee  a  right  to  sue  in  his  own 
name  for  its  recovery  f  and,  in  *order  to  constitute  a  good  r.;;.jnq-, 
equitahle  assignment,  it  is  in  general  sufficient  if  there  be 
an  engagement  by  the  debtor  that  a  particular  fund  shall  be 
charged  with  or  appropriated  to  the  payment  of  the  debt.^  Courts 
of  equity  will,  moreover,  give  effect  to  assignments,  not  only  of 
choses  in  action,  but  likewise  of  property,  in  many  cases,  where 
such  assignments  would  not  be  recognized  at  law  as  valid  or 

pest  V.  Kilner,  3  C.  B.  308  :  53  E.  C.  L.  E.  See  as  to  tMs  rule,  tlie  remarks  of 
BuUer,  J.,  4  T.  R.  340  ;  some  of  the  leading  exceptions  to  it  are  specified  in 
Broom's  Com.  443,  444. 

1  Jones  V.  Carter,  8  Q.  B.  134 :  55  E.  C.  L.  R.  See,  now,  stat.  8  &  9  Vict.  c. 
109,  -wliicli  renders  wagers  illegal. 

2  Tempest  v.  Kilner,  3  C.  B.  300,  308  :  53  E.  C.  L.  R.:  per  Buller,  J.,  Mas- 
ter V.  Miller,  4  T.  R.  341.     See  Jones  v.  Robinson,  1  Exch.  454. 

2  See,  per  Willes,  J.,  Balfour  v.  Off.  Man.  of  the  Sea  Fire  and  Life  Ass.  Co. 
27  L.  J.,  C   P.  19. 

1  Per  Bayley,  J.,  Price  v.  Seaman,  4  B.  &  C.  528 :  10  E..  C.  L.  R. 

5  Per  Buller,  J.,  Tatlock  v.  Harris,  3  T.  R.  180;  Fairlie  v.  Denton,  8  B.  & 
C.  395,  400 :  15  E.  C.  L.  R.;  Wharton  v.  Walker,  4  B.  &  C.  166  :  10  E.  C.  L. 
R. ;  Walker  v.  Rostron,  9  M.  &  W.  411 ;  Com.  Dig.,  Action  upon  the  case  upon 
Assumpsit  (B.  1.  3.)  See  also,  Ex  parte  Lane.  De  G.  Bankruptcy  Cas.  800  ; 
Eastern  tjnion  R,  C.  v.  Cochrane,  9  Exch.  197  ;  London,  Brighton,  and  South 
Coast  R.  C.  v.  Goodwin,  3  Exch.  330  ;  Judgm.  1  Exch.  643.  The  common  law 
rule  forbidding  the  assignment  of  a  chose  in  action  does  not  bind  the  Crown  : 
see  Story,  Eq.  Jurisp. ,  6th  ed.  405. 

«  See  3  Story,  Eq.  Jurisp.,  6th  ed.,  427,  428  ;  Rodick  v.  Gandell,  1  De  G.,  M. 
&  G.  763. 
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effectual  to  pass  titles ;  they  will,  for  instance,  support  assign- 
ments of  contingent  interests,  of  expectancies,  and  of  things 
resting  in  mere  possibility,  and  they  look  upon  the  assignment  of 
a  debt  as  in  its  nature  amounting  to  a  declaration  of  trust,,  and 
to  an  agreement  to  permit  the  assignee  to  make  use  of  the  name 
of  the  assignor  for  its  recovery.^ 

Without  attempting  to  enumerate  the  various  rights  which  are 
assignable,  either  by  the  express  act  of  the  party,  or  by  the 
operation  of  law,  we  may  observe,  generally,  that  the  maxim, 
asdgnatus  utitur  jure  auctoris,  is  subject  to  .very  many  restrictions 
besides  those  to  which  we  have  just  alluded;  for  instance, 
although  the  assignee  of  the  reversion  in  land  is,  by  the  common 
law,  entitled  to  sue  upon  covenants  in  law,^  and  has,  under  the 
i-^ .  .  stat.  32  Hen:  8,  c.  34,  a  right  to  sue  on  express  covenants 
*contained  in  the  lease,  yet  the  operation  of  this  statute 
is  confined  to  such  covenants  as  are  technically  said  to  run  with 
the  land,  that  is,  such  as  require  something  to  be  done  which  is 
in  some  manner  annexed  and  appurtenant  to  the  land  itself.^  In 
like  manner,  although  the  general  effect  of  the  various  provisions 
in  the  enactments  relative  to  bankrupts  is  to  give  the  assignees 
of  an  uncertificated  bankrupt  the  beneficial  interest  in  property 
acquired  and  contracts  entered  into  by  him,  yet  when  an  injury 
is  done  to  the  person,  feelings,  or  reputation  of  the  bankrupt,  and 
not  to  his  property,  the  right  of  suit  for  such  an  injury  does  not 
pass  to  the  assignees,  but  remains  vested  in,  and  must  be  exer 
cised,  if  at  all,  by .  the  bankrupt ;  and  even  where  there  is  a 
consequential  damage  to  the  personal  estate  resulting  from  an 
injury  to  the  person,  as  in  the  case  of  a  breach  of  a  contract  to 
cure  or  to  marry,  the  damage  may  be  so  dependent  upon,  and 
inseparable  from,  the  injury,  that  no  right  of  action  in  respect  of 
such  consequential  damage  will  pass  to  the  assignees.''  So,  the 
legal  effect  of  marriage  is  to  vest  in  the  husband  the  right  of 
reducing  into  possession  the  chattels  real  and  choses  in  action 
generally  of  the  wife,  yet  if  he  dies  without  having  exercised 

'  3  Story,  Eq.  Jurisp.,  6th  ed.,  406,  407. 

2  See  Williams  t.  Burrell,  1  C.  B.  429  :  50  E.  C.  L.  R ;  Coote,  L.  &  T.  314 ; 
Vyvyan  v.  Arthur,  1  B.  &  C.  414  :  8  E.  C.  L.  R.;  Harper  t.  Burgh,  2  Lev.  206. 

3  Spencer's  case,  5  Eep.  16,  1st  resolution  ;  S.  C,  1  Smith,  L.  C,  4th  ed., 
36,  and  note  thereto  ;  Martyn  v.  Clue,  18  Q.  B.  661  :  83  E.  C.  L.  R. ;  Martyn 
v.  Williams,  1  H.  &  N.  817. 

4  See  Broom's  Com.,  582,  585,  623,  624. 
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this  power,  the  above  descriptions  of  property  will  survive  to  the 
wife  ;^  and,  as  we  shall  hereafter  see,  the  rule,  that  a  vested  right 
of  action  is  by  death  transferred  to  the  personal  representatives 
of  the  deceased,  is  subject  to  some  *important  exceptions,  ,,,  ,„,,, 
and  must,  therefore,  be  applied  with  considerable  caution.^ 

The  case  of  a  pawn  or  pledge  of  a  chattel  should  perhaps  al.so 
be  referred  to  in  connection  with  the  principle,  assignatus  uiitur 
jure  aucioris,  for  here  the  pawnor  retains  a  property  in  the 
chattel,  qualified  by  the  right  vested  in  the  pawnee ;  and  a  sale 
of  the  chattel  by  its  owner  would,  therefore,  transfer  to  the 
vendee  that  qualified  right  only  which  the  vendor  himself  pos- 
sessed.^ 

Again,  the  well-known  distinction  between  absolute  and  special 
property  may  be  adverted  to  generally,  as  showing  in  what 
manner  and  under  what  circumstances  the  maxim,  that  an  as- 
signee succeeds  to  the  rights  of  his  grantor,  must,  in  a  large  class 
of  cases,  be  understood.  Absolute  propei'ty,  according  to  Mr. 
Justice  Lawrence,  is,  where  one  having  the  possession  of  chattels, 
has  also  the  exclusive  right  to  enjoy  them,  which  right  can  only 
be  defeated  by  some  act  of  his  own.  Special  property,  on  the 
other  hand,  is,  where  he  who  has  the  possession  holds  them  sub- 
ject to  the  claims  of  other  persons.*  According,  therefore,  as  the 
property  in  the  grantor  was  absolute  or  subject  to  a  special  lien, 
so  will  be  that  transferred  to  his  assignee — qui  in  jus  dominlumve 
alierius  succedit  jure  ejus  uli  debet ;  and  the  same  principle  applies 
where  a  subsequent  transfer  of  the  property  is  made  by  such 
assignee.^ 

ItVill  be  evident,  that,  with  regard  to  a  legal  maxim    r.;:.|9A-| 
*so  comprehensive  and  so  general  in  its  application  as 
that  before  us,  little  can   be  attempted   beyond   giving  to  the 
reader  a  brief  and  necessarily  an  imperfect  outline  of  such  only 
of  the  various  classes  of  cases  exemplifying  its   meaning  and 

'  Per  Parke,  B.,  Gaters  v.  Madeley,  6  M.  &  W.  420,  427 ;  Com.  Dig.,  Bar.  & 
Feme  (E)  ;  and  cases  cited  Broom's  Com.,  598  (r). 

2  See  the  maxim,  Actio  personalis  moritur  cum  persona ;  post,  Chap.  IX. 

3  Franlilin  v.  Neate,  13  M.  &  W.  481,  cited  Re  Attcnborough,  11  Excli.  403. 
As  to  the  true  natm-e  of  a  pledge,  see,  per  Parke,  B.,  Choesman  v.  Exall,  0 
Exch.  344.  '  Webb  v.  Fox,  7  T.  R  308. 

5  As  to  a  sale  or  wrongful  conversion  by  bailee  for  hire,  see  Cooper  v.  Willo- 
matt,  1  C.  B.  672:  50  E.  C.  L.  R.;  Bviant  v.  Wardell,  2  Exch.  479;  Fenn  v. 
Bittleston,  7  Exch.  153. 

21 
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qualifications  as  may  seem  apposite  to  the  end  wtich  has  here 
been  kept  in  view,  that,  viz.,  of  presenting  a  compendious  state- 
ment of  the  most  practically  useful  and  important  principles 
connected  with  the  transfer  of  property. 

We  shall,  therefore,  without  occupying  additional  space  in 
remarking  upon  the  rule  above  illustrated,  proceed  at  once  to  an 
enumeration  of  some  few  other  kindred  maxims,  which  are  in- 
deed of  minor  importance,  but,  nevertheless,  could  not  properly 
be  omitted  in  even  the  most  cursory  notice  of  the  above-men- 
tioned branch  of  our  legal  system. 


CUICUNQUE   ALIQUIS  QUID  CONCEDIT   CONCEDERB    VIDETUE  ET   ID 

SINE  QUO  EeS  IPSA  ESSE  NON  POTUIT. 

(11  Eep.  53.) 

WJioever  r/ranis  a  thing  is  supposed  also  tacitly  to  grant  that  without  which  the 

grant  itself  would  he  of  no  effect. 

When  anything  is  granted,  all  the  means  to  attain  it,'  and  all 
the  fruits  and  effects  of  it,  are  granted  also,  and  shall  pass  inclu- 
sive, together  with  the  thing  by  the  grant  of  the  thing  itself, 
without  the  words  cum  pertinentiis,  or  any  such  like  words.^ 
J, ,  „  ^Therefore,  by  the  grant  of  a  piece  of  ground  is  granted 
"-  a  right  of  way  to  it  over  the  grantor's  land,  as  incident  to 

the  grant ;  and,  in  like  manner,  by  a  reservation  of  the  close  is 
reserved  also  a  right  of  way  to  it  f  and  by  the  grant  of  trees  is 
granted  power  to  enter  on  the  land  to  cut  them  down,  and  take 
them  away.^    If  a  man  leases  his  land  and  all  mines,  where  there 

■  See  Dalton's  Justice,  397,  (ed.  1G55);  cited,  Evans  v.  Rees,  13  A.  &"e.  57, 
58  ;  40  E.  C.  L.  R. ;  Arg.  Mayor  of  London  v.  Reg.,  13  Q.  B  37 :  66  E.  C.  L.  R. 

2  Sliep.  Toncli.  89  ;  Hobart,  334 ;  Vaugh.  R.  109.  See  also,  Jinks  v.  Edwards, 
11  Exch.  775,  in  illustration  of  the  above  maxim. 

3  1  "Wms.  Saunds.  333,  n. ;  Pinnington  v.  Galland,  9  Exch.  1,  13 ;  cited,  per 
Parke,  B.,  Richards  v.  Rose,  Id.  330;  Buckby  v.  Coles,  5  Taimt.  311 :  1  E.  C. 
L.  R.;  Robertson  v.  Gantlett,  16  M.  &  W.  389;  Woodf.,  L.  &  T.,  7th  ed., 
556,  557. 

A  right  of  way  of  necessity  can  only  arise  by  grant  express  or  implied ;  Proc- 
tor V.  Hodgson,  10  Exch.  834.     See  Arg.  Grove  v.  Withers,  4  Exch.  879. 

The  right  to  use  a  drain  may  pass  imphedly  by  the  grant  of  a  house,  Pyer  v. 
Carter,  1  H.  &  N.  916. 

<  Howton  V.  Erearson,  8  T.  R.  56  ;  Noy,  Max.,  9th  ed.,  54,  56 ;  Plowd.  Com. 
16,  a. ;  Finch,  Law,  63  ;  Clarke  v.  Cogge,  Cro.  Jac.  170 ;  Beaudely  v.  Brook,  Id. 
.190 ;  per  Best,  C.  J.,  3  Bing.  88  :  9  E.  C.  L.  E.  See  Robertson  v.  Gantlett,  16 
M.  &  W.  389. 
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are  no  open  ones,  the  lessee  may  dig  for  the  minerals ;  and  by  the 
grant  of  fish  in  a  man's  pond  is  granted  power  to  come  upon  the 
banks  and  fish  for  them.^  On  the  same  principle,  where  trees 
are  excepted  in  a  lease,  the  lessor  has  a  power  by  law,  as  incident 
to  the  exception,  to  enter  upon  the  land  demised  at  all  reasonable 
times  in  order  to  fell  and  carry  away  the  trees ;  and  the  like  law 
holds  with  a  regard  to  a  demise  by  parol?  So  a  rector  may  enter 
into  a  close  to  carry  away  the  tithes  over  the  usual  way,  as  inci- 
dent to  his  right  to  the  tithes.^  And  a  tenant  at  will,  after  notice 
to  quit,  or  any  other  party  who  is  entitled  to  emblements,  shall 
have  free  entry,  egress,  and  regress,  to  cut  *and  carry  r^.,no-, 
them  away.^  The  right  to  emblements  does  not,  how- 
ever, give  a  title  to  the  exclusive  occupation  of  the  land.  There- 
fore, it  seems,  that,  if  the  executors  occupy  till  the  corn  or  other 
produce  be  ripe,  the  landlord  may  maintain  an  action  for  the  use 
and  occupation  of  the  land.^'  On  the  same  principle,  where  a 
tenant  is  entitled  to  an  away-going  crop,  he  may  likewise  be 
entitled  by  custom  to  retain  possession  of  that  portion  of  the 
land  on  which  it  grows ;  and,  in  this  case,  the  custom  operates  as 
a  prolongation  of  the  term,  or  rather  of  the  legal  right  of  pos- 
session as  to  such  portion." 

So,  it  has  been  observed,  that,  when  the  use  of  a  thing  is 
granted,  everything  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use ;  as,  if  a  man  give  me  a  license  to  lay  pipes 
of  lead  in  his  land  to  convey  water  to  my  cistern,  I  may  after- 
wards enter,  and  dig  the  land,  in  order  to  mend  the  pipes,  though 
the  soil  belongs  to  another,  and  not  to  me.^ 

•  1  Wms.  Sannd.,  323,  n.  (6);  Shep.  Touch.  89 ;  Co.  Litt.  59,  b.;  Liford's  case, 
11  Eep.  52  ;  Foster  v.  Spooner,  Cro.  Eliz.  18  ;  Saunders'  case,  5  Rep.  12  ;  Noy, 
Max.,  9tli  ed.,  p.  56 ;  Doe  d.  Rogers  v.  Price,  8  C.  B.  894 ;  65  E.  C.  L.  R. 

2  Hewitt  V.  Isham,  7  E-tcli.  77,  79  ;  Liford's  case,  11  Rep.  52  ;  Ashmead  v. 
Ranger,  1  Ld.  Ra3'm.  552. 
=  1  Wms.  Saund.  323,  note  (6)  adjinem. 

*  Litt.  s.  68  ;  Co.  Litt.  56,  a.,  153,  a.,  cited  1  M.  &  S.  660. 

"  Woodf.,  L.  &  T.,  7th  ed.,  529;  1  "Wms.  Exors.,  5th  ed.,  639,  640. 

"  Per  Bayley,  J.,  Boraston  v.  Green,  16  East,  81 ;  Griffiths  v.  Puleston,  13  M. 
&  W.  358 ;  Ex  parte  Jilandrell,  2  Madd.  315.  See  Strickland  v.  JIaxwell,  2  Or. 
&  M.  539. 

'  Per  Twysden,  J.,  Pomfret  v.  Ricroft,  1  Saund.  R.  323  ;  per  Story,  J.,  Charles 
River  Bridge  v.  "Warren  Bridge,  11  Peters  (U.  S.)  R.  630,  cited  Richmond  R.  C. 
V.  Louisa  R.  C.  13  Howard  (U.  S.),  R.  81 ;  Judgm.  Hodgson  v.  Field,  7  East, 
632,  623. 
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And  where  an  Act  of  Parliament  empowered  a  railway  com- 
pany to  cross  the  line  of  another  company  by  means  of  a  bridge, 
it  was  held,  that  the  first-mentioned  company  had,  consequently, 
the  right  of  placing  temporary  scaffolding  on  the  land  belonging 
to  the  latter,  if  the  so  placing  it  were  necessary  for  the  purpose 
r«4.9qi  °^  constructing  the  bridge:'  *for  uhi  aliquid  conceditur, 
conceditur  el  id  sine  quo  res  ipsa  esse  non  potest.  And  a 
person  lawfully  exposing  goods  for  sale  in  a  public  market  has  a 
right  to  occupy  the  soil  with  baskets  necessary  and  proper  for 
containing  the  goods? 

In  a  somewhat  recent  case,  it  was  held,  that  a  certain  coal- 
shoot,  water  and  other  pipes,  all  which  were  found,  by  special 
verdict,  to  be  necessary  for  the  convenient  and  beneficial  use  and 
occupation  of  a  certain  messuage,  did,  under  the  particular  cir- 
cumstances, pass  to  the  lessee  as  integral  parts  of  such  messuage ; 
and  it  was  further  held,  in  strict  aocordance  with  the  rule  of  law 
now  imder  consideration,  that  the  right  of  passing  and  repassing 
over  the  soil  of  a  certain  passage  for  the  purpose  of  using  the 
said  coal-shoot,  and  using,  cleaning,  and  repairing  the  said  pipes, 
likewise  passed  to  the  lessee  as  a  necessary  incident  to  the  sub- 
ject-matter actually  demised,  although  not  specially  named  in  the 
lease.' 

In  a  deed  of  conveyance  of  certain  land,  the  grantor  excepted 
and  reserved  out  of  the  grant  all  coal-mines,  together  with  sufS- 
cient  way-leave  and  stay -leave  to  and  from  the  said  mines,  and 
the  liberty  of  sinking  pits  :  the  Court  held,  that,  as  the  coals 
were  excepted,  and  a  right  to  dig  pits  for  getting  those  coals 
reserved,  all  things  "  depending  on  that  right,  and  necessary  for 
the  obtaining  it,"  were,  according  to  the  above  rule,  reserved  also, 
and  consequently  that  the  owner  had,  an  incident  to  the  liberty 
to  sink  pits,  the  right  to  fix  such  machinery  as  would  be  neces- 
sary to  drain  the  mines,  and  draw  the  coals  from  the  pits;  and, 
further,  that  a  pond  for  the  *supply  of  the  engine,  and 
'-  -^  likewise  the  engine-hou.se,  were  necessary  accessaries  to 
such  an  engine,  and  were,  therefore,  lawfully  made.'' 

1  Clarence  R.  C.  v.  Great  North  of  England  R.  C.  13  M.  &  W.  706,  721;  S.  C, 
4  Q.  B.  46  :  45  E.  C.  L.  R.  See  Doe  v.  Archb.  of  York,  14  Q.  B.  81 :  68  E.  C. 
£,.  R,  2  Townend  v.  "Woodruff,  5  Exoh.  506. 

'  HincliclifFe  v.  Earl  of  Kinnoul,  5  Bing.,  N.  C,  1 :  35  E.  C.  L.  R.;  S!ic  Phey- 
sey  V.  Vicarey,  16  M.  &  W.  484. 

4  Dand  v.  Kingscote,  6  M.  &  W.  174,  and  cases  there  ci'cd  ;  Eo-es  v.  Tay- 
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Again,  tlie  power  of  making  bj-laws  is,  on  the  same  principle, 
incident  to  a  corporation ;  for,  when  the  Grown  creates  a  corpo- 
ration, it  grants  to  it,  by  implication,  all  powers  that  are  necessary 
for  carrying  into  effect  the  objects  for  which  it  is  created,  and 
securing  a  perpetuity  of  succession.  Now,  a  discretionary  power 
somewhere  to  make  minor  regulations,  usually  called  Ijy-laws, 
in  order  to  effect  the  objects  of  the  charter,  is  necessary ;  and  the 
reasonable  exercise  of  this  power  is,  therefore,  impliedly  granted 
by  the  Crown,  and  is  conferred  by  the  very  act  of  incorporation.' 

The  above  maxim,  however,  must  be  understood  as  applying 
to  such  things  only  as  are  incident  to  the  grant,  and  directly 
necessary  for  the  enjoyment  of  the  thing  granted :  therefore,  if  a 
man,  as  in  the  instance  above  put,  grants  to  another  the  fish  in 
his  ponds,  the  grantee  cannot  cut  the  banks  to  lay  the  ponds  dry, 
for  he  may  take  the  fish  with  nets  or  other  engines."  So,  if  a 
man,  upon  a  lease  for  years,  reserve  a  way  for  himself  through 
the  house  of  the  lessee  to  a  back-house,  he  cannot  use  it  but  at 
seasonable  times,  and  upon  request.^  *A  way  of  neces-  p....,qi-| 
sity  is  also  limited  by  the  necessity  which  created  it,  and,  -■ 

when  such  necessity  ceases,  the  right  of  way  likewise  ceases ; 
therefore,  if  at  any  subsequent  period,  the  party  formerly  entitled 
to  such  way  can,  by  passing  over  his  own  land,  approach  the 
the  place  to  which  it  led  by  as  direct  a  course  as  he  would  have 
done  by  using  the  old  way,  the  way  ceases  to  exist  as  of  necessity.'' 

On  a  principle  similar  to  that  which  has  been  thus  briefly 
consideTed,  it  is  a  rule,  that,  when  the  law  commands  a  thing  to  be 

lor,  1  H.  &  X.  706,  711 ;  citing  Dand  v.  Kingscote,  supra,  and  Earl  of  Cardigan 
V.  Armitage,  3  B.  &  C.  107 ;  9  E.  C.  L.  R.  ;  Hodgson  v.  Field,  7  East,  613. 

'  R.  T.  Westwood,  7  Bing.  20  :  30  E.   C.  L.  R.     See  Cliiiton  v.  London  and 
Croydon  R.  C,  IG  J[.  &  W.  213  ;  Calder  and  Hebble  Nav.   Go.  v.  PilLn-,  14  - 
M.  &  W.  70.     A  by-law  is  "a  rule  made  prospectively,  and  to  be  applied  when- 
ever the  circumstances  arise  for  which  it  is  intended  to  provide  :"  Judgra.  Gos- 
ling V.  Veley,  7  Q.  B.  451  .  5:!  E.  C'.  L.  R.;  Bac.  Abr.,  Corporations  (D). 

^1  Wms.  Saund.  2?>?^.  n.  (6),  adfinem;  Lord  Darcy  v.  Askwilh,  Hob.  2.34; 
per  Parke,  B.,  6  M.  &  W.  189. 

»  Tomlin  v.  Fuller,  1  Ventr.  48.  See  also,  IMorris  v.  Edgingtcn,  3  Taunt  24, 
cited  6  51.  &  W.  189  ;  Wilson  v.  Bagshaw,  5  Man.  &  Ry.  448  ;  Osborn  v.  Wise, 
7  C.  &  P.  761 :  33  E.  C.  L,  R. 

■<  Holmes  y.  Goring,  3  Bing.  76  :  9  E.  C.  L.  R.  As  to  which  case  see,  per 
Parke,  B.,  Proctor  v.  Hodgson,  10  E.xch.  838.  See  Grove  v.  Withers,  4  Exch. 
875  ;  ante,  p.  437. 

The  maxim  considered  in  tlie  text  is  also  applied,  per  Alderson,  B.,  Brcese  v. 
Owens,  6  Exch.  417. 
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done,  it  authorises  tte  performance  of  whatever  may  be  necessary 
for  executing  its  command  :  Quando  aliquid  mandatur,  mandatur 
et  omne  per  quod  pervenitur  ad  illud}  Thus,  constables,  whose 
duty  it  is  to  see  the  peace  kept,  may,  when  necessary,  command 
the  assistance  of  others.^  In  like  manner,  the  sheriff  is  authorised 
to  take  the  posse  comitatus,  or  power  of  the  county,  to  help  him  in 
executing  a  writ  of  execution,  and  every  one  is  bound  to  assist 
him  when  required  so  to  do  f  and,  by  analogy,  the  persons  named 
r*4.^91  ^^  ^  ^^^^*  °^  *rebellion,  and  charged  with  the  execution  of 
it,  have  a  right,  at  their  discretion,  to  require  the  assist- 
ance of  any  of  the  liege  subjects  of  the  Crown  to  aid  in  the 
execution  of  the  writ> 

On  the  other  hand,  quando  aliquid prohibetur,  prohibetur  et  omne 
per  quod  devenitur  ad  illud^ — whatever  is  prohibited  by  law  to  be 
done  directly  cannot  legally  be  effected  by  an  indirect  and  cir- 
cuitous contrivance  f  of  which  maxim  the  following  instance  will 
be  a  sufficient  illustration ; — If  a  tenant,  u.nder  covenant  not  to  "let, 
set,  assign,  transfer,  or  make  over"  the  indenture  of  lease,  give  a 
warrant  of  attorney  to  confess  judgment  to  a  creditor,  for  the 
express  purpose  of  enabling  such  creditor  to  take  the  lease  in 

1  5  Rep.  116. 

In  accordance  with  the  same  principle,  an  agent  is  sometimes  held  to  be  im- 
pliedly clothed  with  power  to  act  in  cases  of  necessity.  See  Edwards  v.  Havill, 
14  C.  B.  107 :  78  E.  C.  L.  R. ;  Beldon  v.  Campbell,  6  Exch.  886,  889  ;  Frost 
V.  Oliver,  2  E.  &  B.  301  :  75  E.  C.  L.  R.  :  with  which  cases  compare  Organ  v. 
Bsodie,  10  Exch.  449  ;  Story  on  Agency,  4th  ed.,  110,  179,  343,  399.  The 
maxim  cited  supra,  has  indeed  a  very  wide  applicability  in  connection  with  the 
law  of  Principal  and  Agent,  see  ex.  gr.  Bayley  v.  Wilkins,  7  C.  B.  886  :  03 
E.  C.  L.  R. 

2Noy,  Max.,  9th  ed.,  p.  55. 

3  Foljam's  case,  5  Rep.  116  ;  cited  4  Bing.,  N.  C,  583  :  33  E.  C.  L.  R.;  Noy, 
Max.,  9th  ed.,  p.  55;  1  Chitt.  Archb.  Pr.,  9th  ed.,  573;  Judgm.  Howden  v. 
Standish,  6  C.  B.  521  :  60  E.  C.  L.  R. 

«  Miller  v.  Knox,  4  Bing.,  N.  C,  574 :  33  E.  C.  L.  R. 

5  2  Inst.  48. 

6  Booth  V.  The  Bank  of  England,  7  CI.  &  Pin.  509  ;  Judgm.  12  Peters  (U.  S.) 
R.  605 ;  Co.  Litt.  223,  b.  ;  Wing.  Max.,  p.  618  ;  per  Lord  Kenyon,  C.  J.,  8  T. 
R.  801,  415.  See  Hughes  v.  Stathara,  4  B.  &  C.  187,  193:  10  E.  C.  L.  R.; 
Duke  of  Marlborough  v.  Lord  Godolpliin,  cited  2  T.  R.  251,  353.  A  Court  of 
law  will  not  use  a  power  which  it  has  for  the  purpose  of  indirectly  exercising  a 
power  which  it  has  not :  A.-G.  v.  Bovet,  15  M.  &  W.  71.  "  In  actions  for  the 
infringement  of  patent  rights,  it  is  of  constant  recurrence  that  the  gravamen  is 
laid,  not  as  a  direct  infringement,  but  as  something  amounting  to  a  colourable 
evasion  of  the  right  secured  to  the  party  :"  per  Tindal,  C.  J.,  7  CI.  &  Fin.  546. 
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execution  iinder  tlie  judgment,  this  is  in  fraud  of  the  covenant, 
and  the  landlord,  under  a  clause  of  re-entry  in  the  lease  for 
breach  of  the  condition,  may  recover  the  premises  in  ejectment 
from  a  purchaser  under  the  sheriff's  sale.  In  this  case,  the  tenant 
could  not,  by  any  assignment,  under-lease,  or  mortgage,  have 
conveyed  his  interest  to  a  creditor,  and,  consequently,  he  can- 
not convey  it  by  an  attempt  of  this  kind.  If  the  lease  had  been 
taken  by  the  creditor  under  an  adverse  judgment,  the  tenant  not 
consenting,  it  would  not  have  been  *a  forfeiture;  but,  in  r.;. ,„q-| 
the  above  case,  the  tenant  concurred  throughout,  and  the 
Avhole  transaction  -was  performed  for  the  very  purpose  of  enabling 
the  tenant  to  convey  his  term  to  the  creditor.^ 

But,  although  the  above  is,  no  doubt,  the  general  rule,  and  is 
evidently  consistent  with  sound  sense  and  common  honesty,  yet 
there  are  cases,  as  was  recently  obs'erved  with  reference  to  the 
modus  operandi  of  a  Court  of  equity,  in  which  that  Court  will 
eflect,  by  an  indirect  course,  that  which  it  could  not  do  directly. 
For  instance,  the  Court  will  not,  by  any  direct  order,  compel  a 
person  who  has  improperly  erected  a  wall  which  is  a  nuisance  to 
another,  to  pull  it  down ;  but  the  Court  can  make  an  order  requiring 
him  not  to  continue  the  nuisance,  and  this  order  will  necessarily 
have  the  effect  of  compelling  him  to  pull  down  the  wall.^ 


ACCESSOEIUM   NOX    DUCIT   SED   SEQUITUE  SUOJI  PeINOIPALE.  ^ 

(Co.  Litt.  153.  a.) 

The  incident  sliall  pass  ly  the  grant  of  the  principal,  but  not  the  prin':ipal  by  the 

grant  of  the  incident.^ 

Upon  the  maxim  res  accessoria  sequitur  rem  principalem^  de- 

'  Doe  cl.  Mitchinson  v.  Carter,  8  T.  B.  300  ;  S.  C,  Id.  57  ;  recognisca  in- Croft 
v.  Lumley,  5  E.  &  B.,  648,  C83,  688 :  85  E,  C.  L.  R.  In  Hill  v.  Cowdery,  1  H. 
&  N.  SCO,  365,  Bramwell,  B.,  citing  Croft  v.  Lumley,  observes,  that  the  doc- 
trine there  laid  down  is,  that  "when  a  person  covenants  that  he  will  not  do  an 
act,  he  does  not  break  his  covenant  if  he  does  an  act  which  iudireclly  brings 
about  the  result  provided  against." 

2  Per  Lord  Lyndhurst,  C,  Hills  v.  Croll,  1  Cooper,  Pract.  Cas.,  88  ;  Colman 
v.  Morris,  18  Ves.  jun.,  437. 

3  Co.  Litt.  152,  a.,  151,  b. ;  per  Vaughan,  B.,  Harding  v.  Pollock,  C  Bing.  63  : 
19  E.  C.  L.  R. 

■•  "A  principal  thing  (res  principalis)  is  a  thing  which  can  subsist  by  itself, 
and  does  not  exist  for  the  sake  of  any  other  thing.  All  that  belongs  to  a  prin- 
cipal thing,  or  is  in  connection  with  it,  is  called  an  accessory  thing  {res  acces- 
soria).^''   Mackold.  Civ.  Law,  155. 
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p.jj  .„  ,,  pended  the  important  doctrine  of  accessio^*  in  the  Eoman 
law,  accessio  being  that  particular  mode  of  acquisition  of 
property  whereby  the  proprietor  of  the  principal  thing  became, 
ipso  jure,  proprietor  also  of  all  belonging  to  the  principal  as 
accessory  to  it.  Two  extensive  classes  of  cases  were  accordingly 
comprised  within  the  operation  of  the  above-mentioned  principle : 
1st,  that  in  which  the  proprietor  of  a  thing  acquired  a  right  of 
property  in  the  organic  products  of  the  same,  as  in  the  young  of 
animals,  the  fruit  and  produce  of  trees,  the  alluvion  or  deposit 
on  land,  and  in  some  other  descriptions  of  property  originating 
under  analogous  circumstances.  The  second  class  of  cases  above 
alluded  to  comprised  those  in  which  one  thing  becomes  so 
closely  connected  with  and  attached  to  another  that  their  separa- 
tion cannot  be  effected  at  all,  or  at  all  events  not  without  injury 
to  one  or  other  of  them ;  a,nd  in  such  cases  the  owner  of  the 
principal  thing  was  held  to  become  proprietor  also  of  the  acces- 
sory connected  therewith.- 

The  above  maxim,  accessorium  non  ducit  sed  sequitur  suum 
principale,  is,  then,  derived  from  the  Eoman  law,  and  signifies 
J,  _  that  the  accessory  right  follows  the  principal  f  *it  may  be 
illu.strated  by  the  remarks  appended  to  the  rule  immedi- 
ately preceding,''  as  also  by  the  following  examples : — 

The  owner  of  land  has,  prima  facie,  a  right  to  the  title-deeds, 
as  something  annexed  to  his  estate  in  the  land,  and  it  is  accord- 
ingly laid  down,  that,  if  a  man  seised  in  fee  conveys  land  to 
abother  and  his  heirs,  without  warranty,  all  the  title-deeds  belong 
to  the  purchaser,  as  incident  to  the  land,^  though  not  granted  by 

'  ^'Acccsxio  is  the  general  name  given"  in  tlie  Roman  Law  "to  every  acces- 
soi-y  tiling,  -whether  corporeal  or  incorporeal,  that  has  been  added  to  a  principal 
thing  from  without,  and  has  been  connected  with  it,  whether  by  the  powers  of 
nature  or  by  the  will  of  man,  so  that  in  virtue  of  this  connection  it  is  regarded 
as  part  and  parcel  of  the  thing.  The  appurtenances  to  a  thing  arc  fo  be  noticed 
as  a  peculiar  kind  of  accession  ;  they  are  things  connected  with  another  thing, 
with  the  view  of  serving  for  its  perpetual  use."  Mnckeld.  Rom.  Law, 
155, 156. 

2  See  Mackeld.  Civ.  Law,  279,  281 ;  I.  2.  1.,  De  Berum  Bmsione;  Brisson,  ad 
verb.  "Accessorium." 

3  Bell,  Diet,  and  Dig.  of  Scotch  Law,  p.  7.     See,  also,  Co.  Litt.  389,  a. 

■t  See,  also,  Chanel  v.  Robotham,  Telv.  68  ;  Wood  v.  Bell,  5  E.  &  B.  772 :  85 
E.  C.  L.  R. 

6  See  per  Tindal,  C.  J.,  Tjnniswood  v.  Pattison,  3  C.  B.  248 :  54  B.  C.  L.  R. 
et  vide,  Id.  n.  (b);  Broom's  Com.  949. 
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express  words.^  In  like  manner,  heir-looras  are  such  goods  and 
chattels  as  go  by  special  custom  to  the  heir  along  with  the 
inheritance,  and  not  to  the  executor  or  administrator  of  the  last 
owner  of  the  estate ;  they  are  due  to  the  heir  by  custom,  and  not 
by  the  common  law,  and  he  shall  accordingly  have  an  action  for 
them.  There  are  also  some  other  things  in  the  nature  of  heir- 
looms Avhich  likewise  descend  with  the  particular  title  or  dignity 
to  which  they  are  appurtenant.^ 

Again,  rent  is  incident  to  the  reversion,  and,  therefore,  by  a 
general  grant  of  the  reversion,  the  rent  will  pass ;  though,  by  the 
grant  of  the  rent  generally,  the  reversion  will  not  pass,  for 
accessor.' im  non  ducit  sed  sequitur  suum  pri7ici]mle :  however,  by 
the  introduction  of  special  words,  the  reversion  may  be  granted 
away,  and  the  rent  reserved.^  So,  an  advowson  appendant  to  a 
manor  is  so  entirely  a.nd  intimately  connected  with  it,  as  to  pass 
by  the  grant  of  the  manor  cum  pertinentiis,  without  *being 
expressly  mentioned  or  referred  to ;  and,  therefore,  if  a  -' 

tenant  in  tail  of  a  manor  with  an  advowson  appendant  suffered  a 
recovery,  it  was  not  necessary  for  him  to  make  any  express 
mention  of  his  intention  to  include  the  advowson  in  the  recovery ; 
for  any  dealing  with  the  manor,  which  is  the  principal,  operates 
on  the  advowson,  which  is  the  accessory,  whether  expressly 
named  or  not.  It  is,  however,  to  be  observed  that,  although  the 
conveyance  of  the  TuaxLor  prima  facie  draws  after  it  the  advowson 
also,  yet  it  is  always  competent  for  the  owner  to  sever  the  advow- 
son from  the  manor,  either  by  conveying  the  advowson  awSy 
from  the  manor,  or  by  conveying  the  manor  without  the  advow- 
son ;*  and  hence  there  is  a  marked  distinction  between  the  pre- 
cedinsf  cases  and  those  in  which  the  incident  is  held  to  be 
inseparably  connected  with  the  principal,  so  that  it  cannot  be 
severed  therefrom.  Thus,  it  is  laid  down  that  estovers,  or  wood 
granted  to  bo  used  as  fuel  in  a  particular  house,  shall  go  to  him 
that  hath  the  house ;  and  that,  inasmuch  as  a  court  baron  is 
incident  to  a  manor,  the  manor  cannot  be  granted  and  the  court 
reserved.^    In  some  cases,  also,  that  which  is  parcel  or  of  the 

'  Lord  Bucklmrst's  case,  1  Rep.  1 ;  Goode  v.  Burton,  1  Exch.  189,  103,  et  seg. 

2  See  1  Crabb,  Eeal  Prop.  11,  12. 

3  2  Bla.  Com.,  21st  ed.,  175 ;  Litt.  s.  229  ;  Co.  Litt.  143,  a. 

"  Judgm.  Moseley  v.  Motteux,  10  M.  &  W.  544  ;  Bac.  Abr.,  "  Grants,"  (I.  4). 
5  Finch,  Law,  15. 
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essence  of  a  thing  passes  by  the  grant  of  the  thing  itself,  although 
.  at  the  time  of  the  grant  it  were  actually  severed  from  it ;  by  the 
grant,  therefore,  of  a   mill,  the  mill-stone  will  pass,  although 
seyered  from  the  mill.' 

Again,  common  of  pasture  appendant  is  the  privilege  belonging 
r*4:37l  *°  *^®  owners  or  occupiers  of  arable  land  *holden  of  a 
manor,  to  put  upon  the  wastes  of  the  manor  their  horses, 
cattle,  or  sheep;  it  is  appendant  to  the  particular  farm,  and 
passes  with  it,  as  incident  to  the  grant?  But  divers  things  which, 
though  continually  enjoyed  with  other  things,  are  only  appendant 
thereto,  do  not  pass  by  a  grant  of  those  things ;  as,  if  a  man  has 
a  warren  in  his  land,  and  grants  or  demises  the  land,  by  this  the 
warren  does  not  pass,  unless,  indeed,  he  grants  or  demises  the 
land  cum  pertinentiis,  or  with  all  the  profits,  privileges,  &c.,  there- 
unto belonging,  in  which  case  the  warren  might,  perhaps,  pass.^ 

Another  well-known  application  of  the  maxim  under  consider- 
ation is  to  covenants  running  with  the  land,  which  pass  therewith, 
and  on  which  the  assignee  of  the  lessee,  or  the  heir  or  devisee  of 
the  covenantor,  is  in  many  cases  liable,  according  to  the  kindred 
maxim  of  law,  transit  terre  cum  onere  ;*  a  maxim,  the  princijDle  of 
which  holds  not  merely  with  reference  to  covenants/  but  likewise 
with  reference  to  such  customs  as  are  annexed  to  land — for 
instance,  it  is  laid  down  that  the  custom  of  gavelkind,  being  a 
custom  by  reason  of  the  land,  runs  therewith,  and  is  not  affected 
by  a  fine  or  recovery  had  of  the  land ;  but  "  otherwise  it  is  of 
lands  in  ancient  demesne  partible  among  the  males,  for  there  the 
custom  runneth  not  with  the  land  simply,  but  by  reason  of  the 
ancient  demesne ;  and,  therefore,  because  the  nature  of  the  land 
is  changed,  by  the  fine  or  *recovery,  from  ancient  demesne 
to  land  at  the  common  law,  the  custom  of  parting  it  among 
the  males  is  also  gone.'"^ 

With  reference  to  titles,  moreover,  one  of  the  leading  rules  is 

1  Shep.  Touch.  90.  See  Wyld  v.  Pickforcl,  8  M.  &  Vf .  443.  As  to  wliat  shall 
be  deemed  to  pass  as  appendant,  apiDiirtenant,  or  incident,  see  Bac.  Abr., 
"  Grants,"  (I.  4).     See,  also,  Peter  v.  Daniel,  5  C.  B.  SC8 :  57  E.  C.  L.  E. 

2  1  Steph.  Com.,  4th  ed.,  649;  Shep.  Touch.  89,  340;  3  Bla.  Com.,  by 
Stewart,  31 ;  Bac.  Abr.,  "  Grants"  (I.  4)  ;  Co.  Litt.,  by  Thomas,  vol.  1,  p.  327. 

3  Shep.  Touch.  89  ;  1  Crabb,  Eeal  Prop.  488.  See  Panncll  v.  Mill,  3  C.  B. 
635 :  54  E.  C.  L.  E.;  Graham  v.  Ewart,  1  H.  &  N.  550 ;  S.  C,  11  Exch.  330 ; 
Earl  of  Lonsdale  v.  Eigg,  11  Exoh.  654;  S.  C,  1  H.  &  N.  923. 

i  Co.  Litt.  331.  a.  ^  Finch,  Law,  15,  10. 
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cessante  statu  primilivo  cessat  derivativus^'- — tlie  derived  estate  ceases 
on  tlie  determination  of  tlie  original  estate ;  and  the  exceptions 
to  this  rule  hare  been  said  to  create  some  of  the  many  difficulties 
"which  present  themselves  in  the  investigation  of  titles?  The  rule 
itself  may  be  illustrated  by  the  ordinary  case  of  a  demise  for 
years  by  a  tenant  for  life,  or  by  any  person  having  a  particular 
or  defeasible  estate,  ■which,  unless  confirmed  by  the  remainderman 
or  reversioner,  will  determine  on  the  death  of  the  lessor ;  and  the 
same  principle  applies  whenever  the  original  estate  determines 
according  to  the  express  terms  or  nature  of  its  limitation,  or  is 
defeated  by  a  condition  in  consequence  of  the  act  of  the  party,  as 
by  the  marriage  of  a  tenant  durante  vididtate,  or  by  the  resignation 
of  the  parson  who  has  leased  the  glebe  lands  or  tithes  belonging 
to  the  living.^ 

The  law  relative  to  contracts  and  mercantile  transactions  like- 
wise presents  many  examples  of  the  rule  that  the  accessory 
follows  and  cannot  exist  without  its  principal ;  thus  the  obliga- 
tion of  the  surety  is  accessory  to  that  of  the  principal,  and  is 
extinguished  by  the  release  or  discharge  of  the  latter,  for  quum 
pnncipalis  causa  non  consistit  ne  ea  qiddem  qum  sequuntur  locum 
hahent,^  and  qux  accessionum  locum  ohtinent  *extinquuntur  r..,.  .nQ-i 
cum  priacipahis  res  peremptae  fuerlnt?  The  converse,  how- 
ever, of  the  case  just  instanced  does  not  hold,  and  the  reason  is, 
that  accessoritim  non  traliit  principale.^  As  it  would  be  tedious  to 
enumerate  cases  illustrative  of  maxims  so  evidently  true  and  so 
widely  applicable  as  the  above,  we  shall  merely  add  that,  as  a 
general  rule,  and  except  under  special  circumstances — as  where 
the  County  Court  Acts  operate  to  deprive  of  costs — costs  foUotv 
the  verdict.  So,  likewise,  interest  of  money  is  accessory  to  the 
principal,  and  must,  in  legal  language,  "follow  its  nature ;'"  and, 
therefore,  if  the  plaintiff  in  any  action  is  barred  from  recovering 
the  principal,  he  must  be  equally  barred  from  recovering  the 
interest.^ 

'  8  Rep.  34.  '^  1  Prcst.,  Abs.  Tit.  345. 

s  1  Prost.,  Abs.  Tit.  197,  317,  358,  359. 

■•  D.  50.  17.  129,  §  1 ;  1  Pothior,  OWig.,  413. 

=  2  Pothier,  Oblig.,  202.  =  1  Pothier,  Oblig.,  477  ;  2  Id.  147,  203. 

'  3  Inst.  139  ;  Finch,  Law,  23. 

8  Judgm.  Clarke  v.  Alexander,  8  Scott,  N.  B,  165.  See,  per  Lord  EUeubo- 
rough,  C.  J.,  3  M.  &  S.  10:  30  E.  C.  L.  R.;  3  Pothier,  Oblig.,  479.  "The 
giving  of  interest  is  not  by  way  of  a  penalty,  but  is  merely  doing  the  plaintiff  full 
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In  a  modern  case,  the  -declaration  stated  that  the  defendant, 
sixteen  years  before,  delivered  his  promissory  note  payable  on 
demand,  with  interest,  to  the  plaintiff,  but  neglected  to  pay,  except 
interest,  which  he  paid  up  to  a  day  within  six  years  ;  the  defend- 
ant pleaded  that  the  cause  of  action  did  not  accrue  within  six 
years:  and  this  plea  was  held  suf&cient  on  demurrer,  for  the 
cause  of  action  vfas  the  principal  money  due,  to  which  the 
interest  was  only  accessory,  and  the  plea  being  good  in  bar  of 
the  principal,  the  accessory  must  necessarily  fall  along  with  it.^ 
r*4401  ""Freight^  is  also  said  to  be  "the  mother  of  wages,"  so 
that  where  freight  is  not  earned  wages  were  not,  as  a 
general  rule,  recoverable  at  common  law.^ 

Lastly,  in  criminal  law  it  is  also  true  that  accessorius  sequiiur 
naturam  sui  principalis  ;*  and,  therefore,  an  accessory  cannot  be 
guilty  of  a  higher  crime  than  his  principal,  being  only  punished 
as  a  partaker  of  his  guilt.' 


Licet  Dispositio  de  inteeesse   futueo   sit  inutilis  tamen 

FIERI    POTEST  DeCLAEATIO  PEJilCEDENS  QUiE  SORTIATUE  EFF^C- 

tum  interveniente  novo  Actp. 

(Bac.  Max.,  reg.  14.) 

Although  the  grant  of  a  future  interest  is  invalid  yet  a  declaration  precedent  may 
be  made  which  will  talce  effect  on  the  intervention  of  some  new  act. 

"The  law,"  says  Lord  Bacon,  "  doth  not  allow  of  grants  except 
there  be  a  foundation  of  interest  in  the  grantor ;  for  the  law  that 
will  not  accept  of  grants  of  titles,  or  of  things  in  action  which 
are  imperfect  interests,  much  less  will  it  allow  a  man  to  grant  or 
incumber  that  which  is  no  interest  at  all,  but  merely  future.  But 
of  declarations  precedent,  before  any  interest  vested,  the  law  doth 
allow,  but  with  this  difference,  so  that  there  be  some  new  act  or 
conveyance  to  give  life  and  vigour  to  the  declaration  precedent."^ 

justice,  by  having  his  debt  with  all  the  advantages  properly  belonging  to  it. 
It  is  in  truth  a  compensation  for  delay."     Judgm.  16  M.  &  W.  144. 

1  HoUis  V.  Palmer,  2  B:ng.  N.  C.  713  :  29  E.  C.  L.  R.  See  Florence  v.  Dray- 
son,  1  C.  B.,  N.  S.,  584:  87  E.  C.  L.  R;  Florence  v.  Jennings,  2  Id.  454:  89 
E.  C.  L.  R. 

•2  Defined  per  Piatt,  B.,  Gibson  v.  Sturge,  10  Exch.  637. 

3  Smith,  M.  L.,  5th  ed.,  430  ;  Hawkins  v.  Twizell,  5  E.  &  B.  883  :  85  E.  C. 
L.  R.  ■'3  Inst.  189. 

5  4  Bla.  Com.,  2lst  ed.,  86.  «  Bac.  Max.,  reg.  14. 
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"Witli  respect  to  the  first  part  of  the  above  rule,  viz., 
*that  a  dispositioD  of  after-acqiiired  property,  is  alto-  '-  -' 
gether  inoperative,  it  was  observed  ia  a  recent  case,'  that  Lord 
Bacon  assumes  this  as  a  proposition  of  law  which  is  to  be  con- 
sidered as  beyond  dispute,  and  accordingly  we  find  the  same 
general  rule  laid  down  by  all  the  older  writers  of  authority.  "  It 
is,"  says  Perkins,-  "  a  common  learning  in  the  law,  that  a  man 
cannot  grant  or  charge  that  which  he  hath  not."  And  again,  it 
is  said,  that  if  a  man  grants  unto  me  all  the  wool  of  his  sheep, 
meaning  thereby  the  wool  of  sheep  which  the  grantor  at  that 
time  has,  the  grant  is  good  f  but  a  man  cannot  grant  all  the  wool 
which  shall  grow  upon  his  sheep  that  he  shall  buy  hereafter,  for 
then  he  hath  it  neither  actually  nor  potentially.*  So,  it  was  held 
in  a  recent  case,  that  a  man  cannot  by  deed  of  bargain  and  sale 
pass  the  property  in  goods  which  are  not  in  existence,^  or,  at  all 
events,  which  are  not  belonging  to  the  grantor  at  the  time  of 
executing  the  deed  f  and,  in  accordance  with  the  same  principle 
where  a  bill  of  sale  purported  to  be  an  absolute  assignment  of 
furniture  and  farming  stock,  "  and  other  things,  which  are  now, 
or  which  at  any  time  during  the  continuance  of  this  security  shall 
be  in,  and  about,  and  belonging  to  the  dwelling-house,"  the  Court 
of  Queen's  Bench  held,  that  such  deed  could  not  operate  as  an 
*assignment  of  the  goods  thereafter  to  be  brought  upon  r^^^ ,  ^-i 
the  premises  and  not  specified  therein.'^ 

It  will  be  observed,  however,  that,  according  to  the  distinction 

'  Judgm.  1  C.  B.  386  :  00  E.  C.  L.  E. 

2  Tit.  "  Grants,"  s.  65.  See  also,  Vin.  Abr.,  "  Grants,"  (H.  6)  ;  Noy,  Max., 
9th  ed.,  163  :  Com.  Dig.,  "  Grant"  (D). 

3  Perkins,  tit.,  "Grants,"  s.  BO. 

"  Grantham  v.  Hawley,  Hob.  132.     See  Shop.  Touch.,  by  Preston,  341. 

5  "  If  a  chattel  is  sold,  and  at  the  time  of  the  sa."c  the  chattel  does  not  exist,  the 
contract  is  not  binding  upon  the  purchaser;"  per  Martin,  B.,  Strickland  v. 
Turner,  7  Exch.  315 ;  citing  Barr  v.  Gibson,  8  M.  &  W.  390 ;  Couturier  v. 
Hastie,  8  Exch.  40  ;  S.  C,  9  Exch.  103  ;  5  H.  L.  Cas.  678. 

6  Lunn  V.  Thornton,  1  C.  B.  379  :  50  E.  C.  L.  R.  See  Tapfield  v.  Hillman, 
6  Scott,  N.  P.,  967 ;  Price  v.  Groom,  3  E.xch.  542,  547  ;  and  cases  cited  post, 
pp.  443,  448. 

^  Gale  v.  Burnell,  7  Q.  B.  850  :  53  E.  C.  L.  P. :  (affirming  the  principle  laid 
down  in  Lunn  V.  Thornton,  1  C.  B.  379:  50  E.  C.  L.  R.:)  which  does  not 
conflict  with  the  doctrine  that  "  &  deed  may  confer  a  power  over  future  chattels 
as  soon  as  they  are  acquired  ;"  per  Williams,  J.,  Baker  v.  Gray,  17  C.  B.  481 :  84 
E.  C.  L.  R.  :  and  see  cases  infra. 
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just  stated,  a  grant  of  tlie  future  produce  of  property  actually  in 
the  possession  of  the  grantor  at  the  time  ofi  the  grant  is  valid. 
"  He  that  hath  it  (land)  may  grant  all  fruits  that  may  arise  upon 
it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are  ex- 
tant ;"^  and  this  proposition  was  fully  recognized  in  a  recent  case, 
where  a  tenant  for  years  of  a  farm,  being  indebted  to  his  land- 
lord, assigned  to  him,  by  deed,  all  his  household  goods,  &c.,  and 
also  all  his  "  tenant  right  and  interest  yet  to  come  and  unexpired" 
in  and  to  the  farm  and  premises ;  and  it  was  held  that,  under  this 
assignment,  the  tenant's  interest  in  crops  grown  in  future  years 
of  the  term  passed  to  the  landlord.^ 

It  remains,  then,  to  consider  the  second  part  of  Lord  Bacon's 
rule  above  stated,  viz.,  that  a  declaration,  if  folloived  hy  some  act 
or  conveyance,  may  be  effectual  in  transferring  property  not  actu- 
ally in  possession  of  the  party  at  the  time  of  making  such 
declaration.  For  instance,  a  power  contained  in  an  indenture  to 
seize  future  crops,  if  unexecuted,  would  be  of  no  avail  against 
an  execution  levied,  as  giving  no  legal  or  equitable  title  to 
any  specific  crops ;  yet,  if  the  power  be  subsequently  executed 
by  the  grantee  taking  possession  of  the  then  growing  crops,  the 
r*/L4.Ri  s^i^*-^!'®  "^^  ^s  good  as  against  an  -'execution  afterwards 
levied ;'  for  the  act  done  by  the  grantor  is  suificient  to 
give  effect  to  the  antecedent  declaration  within  the  scope  and 
meaning  of  Lord  Bacon's  maxim. 

Further,  in  commenting  on  the  rule  before  us.  Lord  Bacon  thus 
exemplifies  the  qualification  with  which  it  is  to  be  received ; 
"If"  he  says,^  "there  be  a  feoffment  by  a  disseisee,  and  a  letter 
of  attorney  to  enter  and  make  livery  of  seisen,  and  afterwards 
livery  of  seisen  is  made  accordingly,  this  is  a  good  feoffment, 
although  the  feoffer  had  a  right  only  at  the  time  of  making  the 
feoffment ;  the  reason  assigned  being,  that  a  deed  of  feoffment  is  but 
matter  of  declaration  and  evidence,  and  there  is  a  new  act,  that  is 

'  Grantham  v.  Hawley,  Hobart,  133. 

2  Fetch  V.  Tutin,  15  M.  &  W.  110 ;  recognising  and  following  Grantham  v. 
Hawley,  Hobart,  132. 

3  Congreve  v.  Evetts,  10  Exch.  298.     Aco.  Hope  v.  Haley,  5  E.  &  B.  830 :  85 
E.  C.  L.  R.     See  Baker  t.  Gray,  17  C.  B.  462 :  84  E.  C.  L.  R. 

•  In  connection  with  the  subject  above  touched  upon,  the  stat.  17  &  18  Yict.  c. 
36,  intituled  "An  Act  for  preventing  Frauds  upon  Creditors  by  secret  Bills  of 
Sale  of  personal  Chattels,"  should  be  consulted. 
*  Max.,  res.  14. 
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to  say,  fhe  livery  subsequent,  "wliicli  gives  effect  and  validity  to  the 
prior  conveyance.".  In  like  manner,  "  if  I  grant  unto  J.  S.  autho- 
rity by  my  deed  to  demise  for  ■  years  the  land  -whereof  I  am  now 
seised,  or  hereafter  shall  be  seised,  and  after  I  purchase  lands, 
and  J.  S.,  my  attorney,  doth  demise  them,  this  is  a  good  demise, 
because  the  demise  of  my  attorney  is  a  new  act,  and  all  one  with 
a  demise  by  myself;"  and  "Where  by  deed  indented  a  man  repre- 
sents himself  as  the  owner  of  an  estate,  and  affects  to  convey  it 
for  valuable  consideration,  having  at  the  time  no  possession  or 
interest  in  the  estate,  and  where  nothing  therefore  can  pass, 
whatever  be  the  nature  of  the  conveyance,  there  if  by  any  means 
he  afterwards  acquire  an  interest  in  the  *estate,  he  is  r>i,AJA-i 
estopped,  in  respect  of  the  solemnity  of  the  instrument, 
from  saying,  as  against  the  other  party  to  the  indenture,  contrary 
to  his  averment  in  that  indenture,  that  he  had  not  such  interest 
at  the  time  of  its  execution."' 

Again,  although  subject  to  the  restrictions  above  stated,  a 
grant  of  goods  which  are  not  in  existence,  or  do  not  belong  to 
the  grantor  at  the  time  of  executing  the  deed,  is  void,  yet  the 
grantor  may  ratify  his  grant  by  some  act  done  by  him  with  that 
view,  after  he  has  acquired  the  property  of  the  goods,  or  by  some 
act  indicating  his  intention  that  they  should  pass  under  the  deed 
alreadj^  executed." 

From  the  instances  above  given,  it  sufficiently  appears  in  what 
manner  "  there  must  be  some  new  act  or  conveyance  to  give  life 
and  vigour  to  the  declaration  precedent,"^  as  laid  down  by  Lord 
Bacon — there  must  be  some  new  act,  to  be  done  by  the  grantor 
in  furtherance  of  the  original  disposition,  and  for  the  avowed 
object  and  with  the  view  of  carrying  it  into  effect. 

But  although  a  conveyance  of  future  property  is  thus,  in  many 
cases,  inoperative  and  void,  yet,  by  will,  property  to  which 
the  testator  has  become  entitled  subsequently  to  its  execution 
will,  undoubtedly,  pass  ;*  a  will,  however,  is  an  instrument  of  a 

>  Per  Sir  John  Leach,  V.  C,  Benseley  v.  Burdon,  3  Sim.  &  St.  526.  See 
Broom's  Pract.,  vol.  1,  pp.  221-233. 

2  Lunn  T.  Thornton,  ante,  p.  441  (g),  1  Font).  Eq.,  5th  ed.,  216. 

5  Bac.  Max.,  reg.  14. 

"  1  Vict.  c.  36,  s.  3.  See,  per  Lord  Mansfield,  C.  J.,  1  Cowp.  305,  306  ;  Ndr- 
ris  V.  Norris,  3  Coll.  719.  In  Doe  d.  Cross  v.  Cross,  8  Q.  B.  714 :  55  E.  C.  L. 
R. :  a  point  arose  as  to  whether  an  instrument  operated  as  a  gift  inter  vivos  or  by 
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p.jj. , .  p.  peculiar  nature,  being  ambulatory*  and  revocable  during 
tbe  life  of  the  testator,  and  speaking,  only  at  his  death, 
unless  an  intention  to  the  contrary  is  clearly  manifested,'  accord- 
ing to  the  maxims,  ambulatoria  enim  est  voluntas  defuncti  usque  ad 
vitse  supremum  exiiumf  and  omne  iestamtntum  morte  consummatum 
est?  It  is,  indeed,  the  ambulatory  and  revocable  quality  of  a  will 
just  adverted  to,  which  makes  the  present  effect  of  such  an  instru- 
ment different  from  that  of  a  disposition  by  deed  postponing  the 
possession  or  enjoyment,  or  even  the  vesting,  of  an  estate  until 
the  death  of  the  disposing  party,  although  in  both  these  cases  the 
effect  upon  the  usufru.ctuary  enjoyment  is  precisely  the  same ;  for 
instance,  if  a  man  by  deed  limit  lands  to  the  use  of  himself  for 
life,  with  remainder  to  the  use  of  A.  in  fee  ;  the  effect,  with 
reference  to  the  enjoyment,  is  the  same  as  if  he  should  by  his 
will  make  an  immediate  devise  of  such -lands  to  A.  in  fee;  and 
yet,  in  the  former  case,  A.  immediately  on  the  execution  of  the 
deed  becomes  entitled  to  a  remainder  in  fee,  though  it  is  not  to 
take  effect  in  possession  until  the  decease  of  the  settlor;  whereas, 
in  the  latter,  he  would  take  no  interest  whatever  until  the  decease 
of  the  testator  should  have  called  the  instrument  into  operation.^ 
Upon  the  whole,  then,  the  case  of  a  devise  by  will  of  after- 
acquired  property  does  not  seem  to  offer  any  exception  to  the 
maxim  laid  down  by  Lord  Bacon,  which  appears  to  be  strictly 
correct  when  explained  and  qualified  in  accordance  with  his  own 
suggestions,  and  with  those  subsequent  authorities  and  decisions 
to  which  we  have  briefly  adverted. 

way  of  devise.  la  regard  to  gifts  irder  mvos,  many  authorities  are  cited  in  Flory 
V.  Denny,  7  Exch.  581  ;  and  see,  per  Parke,  B.,  Oulds  v.  Harrison,  10  Exch. 
575  ;  Milnes  v.  Dawson,  5  Exch.  950. 

'  1  Yict.  c.  26,  s.  24 ;  O'Toole  v.  Browne,  3  E.  &  B.  572 :  77  E.  C.  L.  R.;  1 
Jarman  on  Wills,  2d  ed.,  11 ;  per  Sir  J.  Leach,  M.  E.,  Gittings  v.  McDermott, 

2  My.  &  K.  73.     See,  per  Lord  Brougham,  0.,  1  My.  &  K.  485. 

2  D.  34.  4.  4  ;  4  Eep.  61.  "  Delivery"  of  a  will  implies  "  something  wherehy 
the  party  acljnowledges  that  the  instrument  is  a  complete  act  containing  his 
final  mind — that  it  is  no  longer  ambulatory;"  per  Parke,  B.,  Curteis  v.  Kenrick, 

3  M.  &  W.  471 ;  et  vide  per  Lord  Abinger,  C.  B.,  Id.  472  ;  Vincent  v.  Bishop  of 
Sodor  and  Man,  8  C.  B.  905,  938 :  65  E.  C.  L.  R. : 

As  bearing  on  the^nality  of  a  testamentary  instrument,  see  Doe  d.  Strickland 
V.  Strickland,  8  C.  B.  724 :  05  E.  C.  L.  R. ;  Plenty  v.  "West,  6  C.  B.  201 :  60  E. 
C.  L.  R. 

3  Co.  Litt.  322,  b. 

*  1  Jarman  on  Wills,  2d  ed.,  11. 
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*CHAPTEE  VII.  [--^i?] 

EULES   RELATING   TO    MAERIAGE   AND    DESCENT. 

It  has  been-thouglit  convenient  to  insert  a  selection  of  rules 
relating  to  Marriage  and  Descent  immediately  after  those  which 
concern  the  legal  rights  and  liabilities  attaching  to  property  in 
general.  For  additional  information  on  the  subjects  briefly  treated 
of  in  this  Chapter,  the  authorities  and  references  below  given 
may  with  advantage  be  consulted.' 


Consensus,  non  Concubitus,  facit  Mateimonium. 

(Co.  Liu.  33.  a.) 
It  is  the  consent  of  the  parties,  not  their  eoncubiiaije,  which  constitutes  a  valid 

marriage. 

Marriage  is  constituted  hy  the  conjunctio  animorum,  or  present 
consent  of  the  parties  expressed  under  such  circumstances  as  by 
law  required,  so  that,  though  they  *should,  after  consent  r..^,  .qt 
so  given,  by  death  or  disagreement  or  any  other  cause, 
happen  not  to  consummate  the  marriage  conjunclione  corporimi, 
they  are,  nevertheless,  entitled  to  all  the  legal  rights  consequent 
thereon.^ 

The  above  maxim,  in  the  words  of  Sir  William  Blackstone, 
has  been  adopted  from  the  civil  law^  by  the  common  lawyers, 
who,  indeed,  have  borrowed  (especially  in  ancient  times)  almost 
all  their  notions  of  the  legitimacy  of  marriage  from  the  canon 

1  3  Steph.  Com.,  4th.  ed.,  Bk.  iii.,  c.  ii.,  which  treats  of  Husband  and  Wife  ; 
the  important  judgments  delivered  in  Reg.  v.  Millis,  10  CI.  &  Fin.  534,  and 
Beamish  v.  Beamish,  6  Ir.  C.  L.  Kep.  143;  S.  C,  5  Id.  136,  which  contain 
some  learned  researches  respecting  the  nature  and  requisites  of  the  marriage 
contract;  the  3d  volume  of  Sir  W.  Blackstone' s  Commentaries,  chap,  xiv., 
which,  however,  must  be  read  with  reference  to  the  recent  alterations  intro- 
duced into  the  law  respecting  Descent  and  Seisin  ;  Cruise,  Dig.,  4th  ed.,  vol.  3, 
tit.  39,  chaps.  1,  8,  3,  which  treat  of  Descent  and  Consanguinity ;  and  the 
elaborate  judgment  of  Kindersley,  V.  C,  respecting  the  operation  of  the  stat.  3 
&  4  "Will.  4.,  c.  108,  in  Re  Don's  Estate,  37  L.  J.,  Chanc.  98. 

2  See  Bell,  Diet.  &  Dig.  of  Scotch  law,  p.  317.  See  Field's  Marriage  Annull- 
ing Bill,  3  H.  L.  Cas.  48. 

'  Nuptias  non  concubitus  sed  consensus  facit,  D.  50.  17.  SO. 

22 
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and  civil  laws  ;^ .  and,  hj  the  latter,  as  well  as  by  the  earlier 
ecclesiastical  law,  marriage  was  a  mere  consensual  contract,  only 
differipg  from  other  contracts  of  this  class  in  being  indissoluble 
even  by  the  consent  of  the  contracting  parties.  It  was  always 
deemed  to  be  "  a  contract  executed  without  any  part  perform- 
ance ;"  so  that  the  maxim  was  undisputed  and  peremptory,  con- 
sensus, non  concuhitus,  facii  nuptias  vel  matrimonium? 

By  the  law  of  England,^  also,  marriage  is  considered  in  the 
light  of  a  contract,  and  therefore  the  ordinary  principles  which 
attach  to  contracts  in  general  are,  with  some  exceptions  applied 
r*^/LQi  *^  ^^'^  '^^^  principle  expressed*  in  the  above  maxim, 
and  which  alone  we  propose  to  consider,  is,  that,  in  order 
to  render  a  marriage  valid,  the  parties  must  be  willing  to  con- 
tract. The  weight  of  authority,  indeed,  seems  to  show  that,  even 
prior  to  the  Marriage  Act  (26  Geo.  2,  c.  33,)  a  present  and  per- 
fect consent,  that  is,  a  consent  expressed  ^jer  verba  de  prsesenii, 
was  sufficient  to  render  a  contract  of  marriage  indissoluble  be- 
tween the  parties  themselves,  and  to  afford  to  either  of  them, 
by  application  to  the  spiritual  court,  the  power  of  compelling 
the  solemnisation  of  an  actual  marriage;  but  that  such  contract 
never  constituted  a  full  and  complete  marriage  in  itself,  unless 
made  in  the  pi'esence  and  with  the  intervention  of  a  minister  in 
holy  orders.' 

In  Eeg  V.  Millis,^  the  facts  were  these : — A.  and  B.  entered 

1  1  Bla.  Com.,  21st  ed.,  433;  Co.  Litt.  33.  a.  See  2  Voet.  Com.  Pandect., 
lib.  23.  tit.  2. 

2  Per  Lord  Brougham,  in  Reg.  Millis,  10  CI.  &  Fin.  719.  See  also,  Lord 
Stowell's  celebrated  judgment  in  Dalrymplo  v.  Dalrymple,  (by  Dodson,)  p.  10, 
(a),  where  many  authorities  respecting  this  maxim  are  collected.  See  also,  the 
remarks  upon  this  case,  10  CI.  &  Fin.  697;  and,  per  Cresswell,  J.,  Brook  v. 
Brook,  L.  T.,  vol.  30,  p.  183;  Field's  Marriage  Annulling  Bill,  supra,  -well 
illustrates  the  maxim  cited  in  the  text. 

"  The  following  authorities  may  be  referred  to,  as  explanatory  of  the  law  of 
Scotland  respecting  marriages  per  verba  de  prmsenti :  Dalrymple  v.  Dalrymple, 
2  Hagg.  Cons.  R.  54 ;  Hamilton  v.  Hamilton,  9  CI.  &  Fin.  327 ;  Stewart  v. 
Menzies,  8  Id.  309  ;  Shelf,  on  Marriage  and  Div.  91. 

4  2  Steph.  Com.,  4th  ed.,  2.31  ;  1  Bla.  Com.,  21st  ed.,  433. 

5  Per  Tindal,  C.  J.,  delivering  the  opinion  of  the  judges  in  Reg.  v.  Millis,  10 
CI.  &  Fin.  655  ;  Catherwood  v.  Caslon,  13  M.  &  W.  261 ;  Beamish  v.  Beamish, 
cited  post,  p.  450. 

There  is  a  strong  legal  presumption  in  favor  of  marriage,  Piers  v.  Piers,  2  H. 
L.  Cas.  331  ;  Reg.  v.  Manweariog,  1  Dearsl.  &  B.  132. 
s  10  CI.  &  Fin.  .131,  as  to  which  case,  see  the  observations  of  Dr,  Lushington, 
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into  a  present  contract  of  marriage  per  verba  de  preesenli  in 
Ireland,  in  tlie  house  and  in  the  presence  of  a  placed  and  regular 
Presbyterian  minister.  A.  was  a  memlicr  of  the  Established 
Church ;  B.  was  either  a  member  of  the  Established  Church,  or 
a  Protestant  dissenter.  A  religious  ceremony  of  marriage  was 
performed  on  the  occasion  by  the  said  minister  between  the 
parties,  according  to  the  usual  form  of  the  Presbyterian  Church 
in  Ireland.  A.  and  B.,  after  the  contract  and  ceremony,  co- 
habited and  lived  together  for  two  years  as  man  and  wife.  A. 
afterwards,  and  whilst  B.  was  living,  married  C.  *in  p...  ,-^^-, 
England.  It  was  held,  that  A.  was  not  indictable  for  ^  '^  J 
bigamy. 

Where,  prior  to  the  stat.  7  &  8  Vict.  o.  81,  a  clergyman  of  the 
Church  of  England,  being  in  holy  orders,  performed  a  ceremony 
of  marriage  between  himself  and  a  certain  woman,  by  reading 
the  form  of  solemnisation  of  matrimony  as  set  forth  in  the  Book 
of  Common  Prayer,  without  witnesses,  other  than  one  who  hap- 
pened to  see  what  was  passing  from  an  adjoining  yard :  the 
marriage  having  been  consummated,  was  held,  by  the  Courts  of 
Queen's  Bench  and  of  Exchequer  Chamber  in  Ireland,  to  have 
been  valid,  though  irregular;  for,  "to  such  a  transaction"  it  was 
said,  "  may  be  applied  the  didum  which  has  been  applied  to 
transactions  of  a  very  different  kind,  fieri  mm  debet  factum  vali-/.''"^ 

In  Eeg  V.  Millis  above  shortly  abstracted,  are  to  be  found  the 
following  remarks  apposite  to  the  principal  maxim  under  our 
notice,  and  deserving  of  perusal : — 

"  It  will  appear,  no  doubt,"  says  Tindal,  C.  J.,  delivering  the 
opinion  of  the  judges  in  the  case  just  cited,  "upon  referring  to 
the  different  authorities,  that,  at  various  periods  of  our  history 
there  have  been  decisions  as  to  the  nature  and  description  of  the 
religious  ceremonies  necessary  for  the  completion  of  a  perfect 
marriage,  which  cannot  be  reconciled  together ;  but  there  will  be 
found  no  authority  to  contravene  the  general  position,  that,  at 
all  times,  by  the  common  law  of  England,  it  was  essential  to  the 
constitution  of  a  full  and  complete  marriage,  that  there  must  be 

Catterall  V.  Catterall,  11  Jur.  914:  per  Perrin,  J.,  5  Ir.   C.  L.  Rep.  til  ;  per 
Greene,  B.,  6  Id.  155;  per  Ball,  J.,  G  Id.  190;  per  Willes,  J.,  Reg.  v.  Jlan- 
wearing,  1  Dearsl.  &  B.  139.     See  7  &  8  Vict.  c.  81,  s.  83  ;  5  &  Vict.  c.  113  ;  19 
&  20  Vict.  c.  119. 
1  Beamish  v.  Beamish,  6  Ir.  C.  L.  Rep.  143  ;  S.  0.  5  Id.  136. 
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some  religious  solemnity ;  that  both  modes  of  obligation  should 
exist  together,  the  civil  and  religious  ;  that,  besides  the  civil  con- 
P^.p.^  tract,  that  *is,  the  contract  per  verba  de  prsesenti,  -which 
has  always  remained  the  same,  there  has  at  all  times  been 
also  a  religious  ceremony,  which  has  not  always  remained  the 
same,  but  has  varied  from  time  to  time,  according  to  the  varia- 
tion of  the  laws  of  the  Church;  with  respect  to  which  ceremony, 
it  is  to  be  observed,  that,  whatever  at  any  time  has  been  held  by 
the  law  of  the  Church  to  be  a  sufficient  religious  ceremony  of 
marriage,  the  same  has  at  all  times  satisfied  the  common  law  of 
England  in  that  respect."  Where,  for  instance,  the  Church  has 
held,  as  it  often  has  done,  down  to  the  time  of  passing  the  Mar- 
riage Act,  that  a  marriage  celebrated  by  a  minister  in  holy 
orders,  but  not  in  a  church,  or  by  such  minister  in  a  church,  but 
without  publication  of  banns,  and  without  license,  is  irregular, 
and  renders  the  parties  liable  to  ecclesiastical  censures,  but  is 
sufficient,  nevertheless,  to  constitute  the  religious  part  of  the 
obligation,  and  that  the  marriage  is  valid  notwithstanding  such 
irregularity ;  the  law  of  the  land  has  followed  the  spiritual  court 
in  that  respect,  and  held  such  marriage  to  be  valid.  "  But  it  will 
not  be  found  in  any  period  of  our  history,  either  that  the  Church 
of  England  has  held  the  religious  celebration  sufficient  to  con- 
stitute a  valid  marriage,  unless  it  was  performed  in  the  presence 
of  an  ordained  minister,  or  that  the  common  law  has  held  a  mar- 
riage complete  without  such  celebration."^ 

In  support  of  the  position  thus  laid  down,  the  learned  Chief 
Justice,  whose  words  we  have  above  quoted,  refers  to  the  state  of 
the  law  relative  to  the  validity  of  marriages  of  Quakers  and 
Jews,  both  prior  and  subsequent  to  the  Marriage  Act.  Since  the 
r*4.p;oi  psissing  of  this  Act,  he  observes,*  it  has  generally  been 
supposed  that  the  exception  contained  therein,  as  to  the 
marriages  of  Quakers  and  Jews,  amounted  to  a  tacit  acknow- 
ledgement by  the  legislature,  that  a  marriage  solemnised  with 
the  religious  ceremonies  which  they  were  respectively  known  to 
adopt  ought  to  be  considered  sufficient ;  but  before  the  passing  of 
that  Act,  when  the  question  was  left  perfectly  open,  we  find  no 
case  in  which  it  has  been  held  that  a  marriage  between  Quakers 
was  a  legal  marriage,  on  the  ground  that  it  was  a  marriage  by  a 

'  10  CL  &  Fin.  655,  656. 
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contract  per  verba  de  j^nvsenii,  but,  on  tbe  contrary,  the  inference 
is  strong  that  it  was  never  considered  legal.  As  to  the  case  of 
the  Jews,  he  subsequently  proceeds  to  remark :  it  is  well  known, 
that,  in  early  times,  they  stood  in  a  very  peculiar  and  excepted 
condition.  For  many  centuries  they  were  treated  not  as  natu- 
ral-born subjects,  but  as  foreigners,  and  scarcely  recognised  as 
participating  in  the  civil  rights  of  other  subjects  of  the  Crown. 
The  ceremony  of  marriage  by  their  own  peculiar  forms  might, 
therefore,  be  regarded  as  constituting  a  legal  marriage,  without 
affording  any  argument  as  to  the  nature  of  a  contract  of  mar- 
riage, joer  verba  de  prsesenli,  between  other  subjects.* 

The  preceding  remarks,  with  reference  to  the  requisites  at 
common  law  of  the  marriage  contract,-  must,  of  course,  be  under- 
stood as  subject  to  restriction  by  the  various  enactments  which 
have  from  time  to  time  been  passed  by  the  Legislature  with 
reference  to  this  subject.  Without  entering  at  length  into  their 
provisions,  we  may  observe  that  the  stat.  6  &  7  Will.  4,  c. 
85,  recognises  marriage  as  essentially  a  civil  contract;  and  by 
the  20th  section  enacts,  that,  marriages  may  be  solemnised  in 
*places  registered  for  the  purpose  in  the  presence  of  a  r^.f-q-i 
registrar  and  two  witnesses,  and,  subject  to  certain  pro- 
visoes,  according  to  such  form  and  ceremony  as  the  parties  may 
see  fit  to  adopt.  By  the  21st  section  it  is  further  provided,  that 
persons  who  shall  object  to  marry  under  the  provisions  of  the  Act 
in  any  registered  building  may,  after  due  notice  and  certificate 
issued,  contract  and  solemnise  marriage  at  the  office  of  the  super- 
intendent registrar  in  the  manner  therein  pointed  out.^ 

Having  thus  observed  that  marriage  is  a  contract  entered  into 
by  consent  of  the  parties,  and  with  certain  forms,  either  of  a 
purely  civil  or  of  a  religious  nature,  prescribed  and  sanctioned 
by  the  law,  it  is  important  further  to  remark  the  difference  which 
exists  between  a  contract  of  marriage  per  verba  de  prsesenti  and  a  ■ 
contract  per  verba  de  futuro;  for  the  latter  does  not,  under  any 
circumstances,  constitute  a  marriage  by  our  law ;  it  only  gives  a 
right  of  action  for  damages  in  case  of  its  violation,  though  mutual 
consent  will  relieve  the  parties  from  their  engagement ; '  and  this, 

'  10  CI.  &  Fin.  671,  673.  ^  gee  Shelf.  Marriage,  Index,  "  Statutes." 

3  See,  also,  19  &  20  Vict.  c.  119. 

''  Per  Lord  Lyndhurst,  C,  10  CI.  &  Fin.  837.     As  to  a  plea  of  exoneration 
and  the  evidence  necessary  to  support  it,  see  particularly  King  v.  Gillett,  7  JI.  & 
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like  most  other  contracts,  is  voidable,  unless  the  party  making 
the  promise  be  of  the  full  age  required  by  the  law,  viz.  twenty- 
one  ;i  so  that,  if  there  are  mutual  promises  to  marry  between  two 
persons,  one  of  whom  has  attained  the  age  of  twenty-one,  and  the 
other  of  whom  is  within  that  age,  the  first  is  so  far  bound  by  the 
r..  ,^  ,^  contract  as  to  be  liable  to  an  action,  if  it  be  broken;^  *but 
the  latter  may  avoid  it,  if  he  pleases  :^  and  this  distinction 
is  founded  on  the  well  known  principle,  that,  where  a  contract 
may  be  to  the  benefit  of  an  infant,  or  to  his  prejudice,  the  law  so 
far  protects  him  as  to  give  him  an  opportunity  of  reconsidering  it 
when  he  comes  of  age,  and  it  is  good  or  voidable  at  his  election.^ 
Not  only  moreover  is  want  of  age  sufB.cient  to  avoid  a  contract 
of  marriage  to  take  place  in  futuro,  but,  in  some  cases,  it  renders 
void,  or  rather  voidable,  the  actual  ceremony,  by  reason  of  the 
presumed  imbecility  of  judgment  in  the  parties  contracting,  and 
their  consequent  inability  to  consent.  Therefore,  if  a  boy  under 
fourteen,  or  a  girl  under  twelve  years  of  age,  marries,  this  mar- 
riage is  inchoate  and  imperfect ;  and,  when  either  of  them  comes 
to  full  age,  that  party  may  disagree,  and  declare  the  marriage 
void,  without  any  divorce  or  sentence  in  the  spiritual  court ;  and 
this  is  founded  on  the  civil  law :  whereas  the  canon  law  pays 
greater  regard  to  the  constitution  than  the  age  of  the  parties,  and, 
if  they  are  habiles  ad  matrlmonium,  the  marriage  is  good,  what- 
ever be  their  respective  ages ;  and  in  our  law  the  marriage  will 
be  good  to  this  extent,  that,  if  at  the  age  of  consent  they  agree  to 
continue  together,  they  need  not  be  married  again.  If,  moreover, 
the  husband  be  of  years  of  discretion,  and  the  wife  under  twelve, 
when  she  comes  to  years  of  discretion  he  may  disagree  as  well  as 
she,  for  in  contracts  the  obligation  must  be  mutual ;  both  must  be 
bound,  or  neither ;  and  so  it  is,  vice  versa,  when  the  wife  is  of 
years  of  discretion,  and  the  husband  under.^ 

Again,  by  the  common  law,  if  the  parties  themselves 
L         J   *were  of  the  age  of  consent,  the  concurrence  of  no  other 

W.  55,  59.     See,  also,  Short  v.  Stone,  8  Q.  B.  358  :  55  E.  0.  L.  E. ;  Hoolister  v. 
De  la  Tour,  3  E.  &  B.  678,  688,  aud  cases  cited  ante,  pp.  359,  360  :  75  E.  C.  L.  H. 

1  2  Stepli.  Com.,  4th  ed.,  254. 

2  Per  Lord  EUenborongh,  C,  J.,  Warwick  t.  Bruce,  2  M.  &  S.  309  :  38  E.  C. 
L.  K;  S.  C,  affirmed  in  error,  6  Taunt.  118  :  1  E.  C.  L.  R.;  Holt  v.  Ward,  2 
Stra.  937. 

»  Judgm.  3  Stra.  939.  ^  lb. 

5 1  Bla.  Com.,  by  Stewart,  470 ;  3  Steph.  Com.,  4th  ed.,  258. 
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party  was  necessary  in  order  to  make  the  maniage  valid,  and 
this  was  agreeable  to  the  canon  law.  Where,  however,  one  of 
the  contracting  parties  is  under  age,  the  law  is  now  regulated  by 
the  Stat.  4  Geo.  4,  c.  76,  which  enacts,  (sect.  8),  that,  from  and 
after  the  1st  of  November,  1823,  no  parson  shall  "be  punishable 
by  ecclesiastical  censures  for  solemnising  a  marriage  without  the 
consent  of  parents  or  guardians  between  persons,  both  or  one  of 
whom  shall  be  under  twenty-one,  after  banns  published,  unless 
such  parson  shall  have  notice  of  the  dissent  of  such  parents  or 
guardians.  And  if  such  parents  or  guardians  shall  openly 
declare  their  dissent  at  the  time  of  publication,  such  publication 
shall  be  void.  And  by  sect.  14,  where  either  of  the  parties  (not 
being  a  widower  or  widow)  shall  be  under  the  age  of  twenty-one, 
it  is  required'  that  one  of  the  parties  shall  personally  swear,  that 
the  consent  of  those  persons  whose  consent  is  necessary  has  been 
obtained.  By  sect.  16,  the  father,  if  living,  of  any  party  under 
twenty-one,  not  being  a  widow  or  widower,  or,  if  the  father  bd 
dead,  the  guardian  of  the  person  of  the  party  so  under  age,  and 
if  no  guardian,  then  the  mother,  if.unmarried,  and,  if  married,  the 
guardian  appointed  by  the  Court  of  Chancery,  shall  have  autho- 
rity to  give  consent  to  the  marriage  of  such  party ;  and  by  sect. 
1 7,  if  the  father  shall  be  7ion  compos,  or  the  guardian  or  mother 
shall  be  non  compos,  or  in  parts  beyond  seas,  or  shall  unreason- 
ably withhold  consent,  application  may  be  made  to  the  Court  of 
Chancery,  by  petition,  in  a  summary  way ;  and  if  the  marriage 
shall  appear  to  be  proper,  it  shall  be  so  declared.  It  has,  more- 
over, been  held,  that '"'the  language  of  the   17th  section   r„,_,„ 

.         .  '  4d  61 

only  goes  to  require   consent,  and  the  marriage  is  not 

•  absolutely  void  if  solemnised  without  it.- 

Further,  by  6  &  7  Will.  4,  c.  85,'  (amended  by  1  Yict.  c.  22,  3 
&  4  Vict.  c.  72,  and  I'J  &  20  Yict.  c.  119),  the  like  consent  is 
required  to  any  marriage  in  England  solemnised  by  license,  as 
would  have  been  required  by  law  in  a  case  of  marriage  solem- 
nised by  license  immediately  before  the  passing  of  the  Act ;  and 
every  person  whose  consent  to  a  marriage  by  license  is  required 
by  law,  is  thereby  authorised  to  forbid  the  issue  of  the  superin- 
tendent registrar's  certificate,  whether  the  marriage  is  intended 
to  be  with  license  or  without. 

'  See,  also,  6  &  7  "Will.  4,  c.  85,  s.  13  ;  19  <&  20  Vict.  c.  119,  ss.  3,  17,  18. 
2  R.  V.  Birmingham,  8  B.  &  C.  35  :  15  E.  C.  L.  R.  »  Sect,  10. 
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Lastly  in  connection  -witli  thisbrancli  of  the  subject,  viz.,  as  to 
tlie  consent  of  other  than  the  contracting  parties  to  the  marriage, 
we  may  observe  that,  by  the  Royal  Marriage  Act  (12  Geo.  3,  c. 
11),  no  descendant  of  the  body  of  King  George  II.  (other  than 
the  issue  of  princesses  married  into  foreign  families)  is  capable 
of  contracting  matrimony  without  the  previous  consent  of  the 
sovereign,  signified  under  the  great  seal,  and  any  marriage  con- 
tracted without  such  consent  is  void;  provided,  that  such  of  the 
said  descendants  as  are  above  the  age  of  twenty-five,  may,  after 
a  twelve  months'  notice  given  to  the  Privy  Council,  contract  and 
solemnise  marriage  without  the  consent  of  the  Crown,  unless 
both  Houses  of-  Parliament  shall,  before  the  expiration  of  the 
said  year,  expressly  declare  their  disapprobation  of  such  intended 
marriage.  In  order  to  bring  a  marriage  within  the  prohibition 
of  this  statute,  it  is  not  necessary  that  it  should  have  been  con- 
rit.^f,-,  tr acted  within  the  realm  of  England;  but  *the  statute 
extends  to  prohibit  and  to  annul  marriages  wherever  the 
same  be  contracted  or  solemnised,  either  within  the  realm  of 
England  or  without.' 

The  rule,  that  consensus  facit  matrimonium  is  also  applicable  to 
cases  in  which  either  party,  at  the  date  of  the  marriage,  is 
labouring  under  mental  incapacity;  for,  without  a  competent  • 
share  of  reason,  neither  this  nor  any  other  express  contract  can  » 
be  valid,  for  consent  is  absolutely  requisite  to  matrimony,  and 
persons  non  compotes  mentis  are  incapable  of  consenting  to  any- 
thing.^ 


HiEEES  LEGITIMUS  EST  QUEJ*  JSTUPTI^  DEMOI^STEANT. 
(Co.  Litt.  7.  b.) 

The  common  law  tal^es  him  only  to  he  a  son  whom  the  marriage  proves  to  be  so.' 

The  word  "heir"'',  in  legal  -understanding,  signifies  him  to 
whom  lands,  tenements,  or  hereditaments,  by  the  act  of  God  and 

'  The  Sussex  Peerage,  11  CI.  &  Fin.  85  ;  and  see  the  opinion  of  Cresswell,  J., 
in  Brook  v.  Brook,  cor.  Stuart,  V.  C,  L.  T.,  vol.  30,  p.  183  ;  in  connection 
with  which  case,  see  also  Reg.  v.  Chadwick,  11  Q.  B.  178  :  63  E.  C.  L.  R. 

2 1  Bla.  Com.,  31st  ed.,  438  ;  15  Geo.  2,  o.  30 ;  Judgm.  1  Hagg.,  Cons.  R.  417. 

"  Mirror  of  Justices,  p.  70  ;  Fleta,  lib.  6,  c.  1. 

*  As  to  the  popular  and  technical  meaning  of  the  word  "  ancestor;"  see,  per 
K'.ndersley,  Y.  C,  in  Re  Don's  Estate,  27  L.  J.,  Chano.  104,  105. 
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right  of  blood,  descend,  of  some  estate  of  inheritance,  for  Dexis' 
solus  heeredem  facere  potest  non  homo,  and  he  only  is  heir  "who  is 
ex  justis  nvjiiiis  procreatus}  It  is,  then,  a  rule  or  maxim  of  our 
law,  with  respect  to  the  descent  of  land  in  England  from  father 
to  son,  that  the  son  must  be  born  after  actual  marriage,  rv-j.-Qn 
between  his  father  and  mother :  and  this  is  a  rule  juris  ^  ' 
positivi,  as  indeed  are  all  the  laws  which  regulate  succession  to 
real  property,  this  particular  rule  having  been  framed  for  the 
direct  purpose  of  excluding,  in  the  descent  of  land  in  England, 
the  application  of  the  rule  of  the  civil  and  canon  laAV,  pater  est 
quern-  niipiiie  dcmonstrantf  by  which  the  subsequent  marriage 
between  the  father  and  mother  was  held  to  make  the  son  born 
before  marriage  legitimate  f  and  this  rule  of  descent,  being  a 
rule  of  positive  law,  annexed  to  the  land  itself,  cannot  be  broken 
in  upon  or  disturbed  by  the  law  of  the  country  where  the 
claimant  was  born.  Therefore,  in  the  case  of  Doe  d.  Birtwhistle 
V.  Vardill,''  it  was  held,  that  a  person  born  in  Scotland  of  parents 
domiciled  there,  but  not  married  till  after  his  birth,  though  legit- 
imate by  the  law  of  Scotland,"  could  not  take  real  estate  in 
England  as  heir,  the  father  having  died  intestate.  And  in  Ee 
Don's  Estate,  Kindersley,  V.  C,  has  recently  held  that  the  father 
of  an  ante  natus  born  in  Scotland,  and  legitimated  by  the  subse- 
quent marriage  of  his  parents,  could  not,  under  the  statute  3  &  4 
Will.  4,  c.  106,  succeed  to  real  estate  whereof  the  son  had  died 
seised  in  England." 

The  rule  of  descent  just  referred  to  is,  then,  one  of  a  positive, 
inflexible  nature,  applying  to  and  inherent  in  the  land  itself, 
which  is  the  subject  of  descent, — of  the  same  nature  and  char- 
acter as  that  rule  which  prohibited  the  descent  of  land  to  any 
but  those  who  were  of  the  whole  *blood  to  the  last  taker,    ^vk-a-, 

■4-0  7 

■ — or  like  the  custom  of  gavelkind  or  borough  English, 

>  Co  Litt.  7,  b.;  cited  5  B.  .£  C.  440,  454  :  11  E.  C.  L.  R  The  rule  respecting 
propeiiy  in  the  young  of  animals  is  in  accordance  with  the  Roman  law,  partus 
sequitur  t'entrem ;  I.  2.  1.  19  ;  D.  6.  1.  5,  §2  ;  2  Bla.  Com.,  31st  ed.,  390. 

2  D.  2.  4.  5.  '  1  Bla.  Com.,  21st  ed,,  446. 

"  2  CI.  &  Fin.  .571 ;  S.  C,  1  Scott,  N.  R.  828 ;  6  Bing.  N.  C.  385  :  37  E.  C.  L. 
R. ;  5  B.  &  C.  438 :  11  E.  C.  L.  R.  See  the  remarks  on  this  case,  Law  Mag-., 
No.  Iv.,  p.  26,  ei  ser/. 

^  See  Countess  of  Dalhousie  v.  JIcDowall,  7'Cl.  &  Fin.  817 ;  Munro  v.  Muuro, 
Id.  842  ;  Birtwhistle  v.  Vardill,  Id.  895. 

6  27L.  J.,  Chanc.  98. 
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which  causes  the  land  to  descend  in  the  one  case  to  all  the  sons 
together,  in  the  other  to  the  younger  son  alone.^ 

If,  moreover,  the  parent  be  incapable  of  inheriting  land  him- 
self, he  has  no  heritable  blood  in  him  which  he  can  transmit  to 
his  child,  according  to  the  maxim  and  old  acknowledged  rule  of 
descent,  qui  doit  inheriter  al  phe  doit  inheriter  al  fitz, — he  who 
would  have  been  heir  to  the  father  shall  be  heir  to  the  son  f  and, 
therefore,  if,  in  the  case  first  above  put,  Doe  d.  Birtwhistle  v. 
Vardill,  the  son  had  died,  leaving  a  child,  before  the  intestate, 
such  child  could  not,  according  to  the  English  law,  have  inherited 
under  the  circumstances ;'  and  if  in  Ee  Don's  Estate  there  had 
been  a  son  post  natus,  such  son  could  not  have  inherited  to  his 
ante  natus  brother. 

Formerly  also  the-rule  was  that  attainder  so  entirely  corrupted 
the  blood  of  the  person  attainted  that  not  only  could  no  person 
inherit  from  him,  but  no  person  could  inherit  through  him :  so 
that  if  there  were  grandfather,  father,  and  son — three  generations, 
and  the  father  was  attainted  and  the  grandfather  died  seised  of 
lands  in  fee,  the  attainted  father  being  dead  in  the  meantime,  the 
grandson  could  not  have  inherited  to  the  grandfather.''  Now, 
however,  it  is  enacted  by  stat.  3  &  4  Will.  4,  c.  106,  s.  10,  that 
when  the  person  from  whom  the  descent  of  any  land  is  to  be 
traced  shall  have  had  any  relation  who,  having  been  attainted, 
shall  have  died  before  such  descent  shall  have  taken  place,  then 
such  attainder  shall  not  prevent  any  person  from  inheriting  such 
r*/tfim  ^^"^^  "^-'^^  would  *have  been  capable  of  inheriting  the 
same  by  tracing  his  descent  through  such  relation  if  he 
had  not  been  attainted,  unless  such  land  shall  have  escheated  in 
consequence  of  such  attainder  before  the  first  day  of  January, 
1834:.  This  Act,  however,  by  sec.  11,  shall  not  extend  to  any 
descent  which  shall  take  place  on  the  death  of  any  person  .dying 
before  that  day. 

There  is  likewise  another  rule  of  law  immediately  connected 
with,  and  similar  in  principle  to,  the  preceding,  which  may  be 
here- properly  mentioned,  and  is  as  follows : — Qui  ex  dumnato  coitu 
nascunter  inter  liheros  non  computentw^ — neither  a  bastard''  nor 

1  1  Scott,  N.  R.  838.  2  2Bla.  Com.,  21st  ed.,  223,  350. 

3 1  Scott.  N.  R.  843.  ^  Pfer  Kindersley,  Y.  C,  37  L.  J.,  Chanc.  102, 103. 

6  Co.  Litt.  8.  a. 

6  "The  strictly  teclmical  sense  of  the  term  'bastard'  is  one  who  is  not  horn 
in  lawful  wedlock :"  per  Kindersley,  V.  C,  37  L.  J.,  Chanc.  102. 
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any  person  not  born  in  la^¥ful  wedlock  can  be,  in  tbe  legal  sense 
of  the  term,  an  heir  ;^  for  a  bastard  is  reckoned  by  the  law  to  be 
nullius  filius,  and,  being  thus  the  son  of  nobody,  he  has  no 
inheritable  blood  in  him,^  and, -consequently,  cannot  take  land  by 
succession ;  and,  if  there  be  no  other  claimant  than  such  illegiti- 
mate child,  (a  circumstance  which,  however,  can  rarely  happen,) 
the  land  shall  escheat  to  the  lord.  Moreover,  as  a  bastard  cannot 
be  heir  himself,  so  neither  can  he  have  any  heirs  but  those  of  his 
own  body ;  for,  as  all  collateral  kindred  consists  in  being  derived 
from  the  same  common  ancestor,  and,  as  a  bastard  has  no  legal 
ancestors,  he  can  have  no  collateral  kindred,  and,  consequently, 
can  have  no  legal  heirs  but  such  as  claim  by  a  lineal  descent 
from  himself;  and,  therefore,  if  a  bastard  purchases  land,  and 
dies  seised  thereof  without  issue   and   intestate,  the  land  shall 

escheat  to  the  lord  of  the  fee.'     *And  the  same  sreneral  r.,,„-,-, 

.  r*4611 

principle,   subject   to    certain  statutory  regulations   and 

modifications,  applies  also  to  aliens,  who  cannot  hold  lands  by 
purchase,  and  cannot,  therefore,  by  the  common  law,  acquire  an 
estate  of  inheritance.* 

It  may  be  proper  to  add  one  remark,  although  not  strictly 
connected  with  the  rnaxim  which  has  given  rise  to  the  preceding 
observations,  viz.,  that  there  is  a  manifest  distinction  between  the 
right  of  succession  to  real  property  in  this  country  being  depend- 
ent on  the  law  of  England  respecting  legitimacy,  and  the  fact  of 
a  marriage  contracted  according  to  the  lex  loci  being  considered 
as  valid  by  our  tribunals :  for,  as  observed  in  the  principal  case 
above  referred  to,  there  can  be  no  doubt  but  that  marriage,  which 
is  a  personal  contract,  when  entered  into  according  to  the  rites  of 
the  country,  the  lex  loci,  where  the  parties  are  domiciled  and  the 
marriage  celebrated,  would  be  considered  and  treated  as  a  perfect 

'  Glanville,  lib.  7,  c.  13. 

2  See  the  argument,  Stevenson's  Heirs  v.  Sullivant,  o  Wheaton,  (U.  S.)  R. 
236,  237 ;  Id.  202,  note. 

3  2  Bla.  Com.,  31st  ed.  247,  249  ;  Co.  Litt.  3.  b.;  Pinch,  Law,  117,  118. 

^  As  to  this,  see  1  Steph.  Com.,  4th  ed.,  403,  et  scq.  Also,  by  the  recent  stat. 
7  &  8  Vict.  0.  06,  s.  3,  every  person  bom  of  a  British  mother  may  hold  real  and 
personal  estate  ;  by  section  4,-  alien  friends  may  hold  every  species  of  personal 
property,  except  chattels,  real ;  and  by  sect.  5,  subjects  of  a  friendly  State  may 
hold  lands,  &c.,  for  the  purpose  of  residence  or  occupation,  A'c,  for  twenty-one 
years.   As  to  the  naturalization  of  aliens  in  the  colonies,  see  10  &  11  Vict.  c.  83. 
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and  complete  marriage  throughout  the  whole  of  Christendom.' 
p ,  „  It  does  not,  *however,  therefore  follaw,  that,  with  the 
adoption  of  the  marriage  contract,  the  foreign  law  adopts 
also  all  the  conclasions  and  consequences  which  hold  good  in  the 
country  where  the  marriage  was  celebrated  f  as,  for  instance,  its 
retrospective  operation  in  legitimatising  the  ante  natus.  Hence, 
although  the  right  of  inheritance  does  not  follow  the  law  of  the 
domicile  of  the  parties,  but  that  of  the  country  where  the  land 
lies,  yet,  with  respect  to  personal  property,  which  has  no  locality, 
and  is  of  an  ambulatory  nature,  it  is  part  of  the  law  of  England 
that  this  description  of  property  should  be  distributed  according 
to  the  jus  domicilii?  "  It  is  a  clear  proposition,"  observed  Lord 
Loughborough,  "  not  only  of  the  law  of  England,  but  of  every 
country  in  the  world  where  law  has  the  semblance  of  science, 
that  personal  property  has  no  locality.  The  meaning  of  that  is, 
not  that  personal  property  has  no  visible  locality,  but  that  it  is  ' 
subject  to  that  law  which  governs  the  person  of  the  owner,  both 
with  respect  to  the  disposition  of  it,  and  with  respect  to  the  trans- 
mission of  it,  either  by  succession,  or  by  the  act  of  the  party ;  it 
follows  the  law  of  the  person.  The  owner  in  any  country  may 
dispose  of  his  personal  property.  If  he  dies,  it  is  not  the  law  of 
the  country  in  which  the  property  is,  but  the  law  of  the  country 
of  which  he  was  a  subject,  that  will  regulate  the  succession."* 

I  Dalrymple  v.  Dalrymple,  2  Ilagg.,  Con.  R.  54;  -par  Abb«tt,  C.  J.,  Lacoii 
V.  Higgins,  3  Stark,  183  :  3  E.  C.  L.  R.;  Kent  v.  Burgess,  11  Sim.  861  ;  Cather- 
wood  v.  Caslon,  13  M.  &  W.  261  ;  Reg.  v.  Millis,  and  Re  Don's  Estate,  ante, 
p.  458  ;  Connelly  v.  Connelly,  7  Moore,  P.  0.  C.  438 ;  Story,  Cont;  of  Laws. 
3d  ed.,  c.  V. 

By  Stat.  4,  Geo.  4,  c.  91,  marriages  performed  by  a  minister  of  the  Church  of 
England  in  the  chapel  of  any  British  embassy  or  factory,  or  in  the  ambassador's 
house,  or  by  an  authorized  person  within  the  British  lines,  are  declared  to  be 
valid.     See  Lloyd  v.  Petitjean,  3  Curt.  351. 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  the  British  army  within 
the  lines  of  the  army  when  serving  abroad,  is  valid  under  the  9  Geo.  4,  c.  91, 
though  such  army  is  not  serving  in  a  country  in  a  state  of  actual  hostility, 
and  though  no  authority  for  the  marriage  was  previously  obtained  from  the 
officer's  superior  in  command  :  The  Waldegrave  Peerage,  4  CI.  &  Fin.  649. 

2 1  Scott,  N.  R.  839. 

3  Per  Abbott,  C.  .J.,  5  B.  &  C.  451,  453  :  11  E.  C.  L.  B.;  per  Holroyd  and 
Bayley,  JJ.,  Id.  454.  See  also  the  Law  Mag.,  No.  Iv.,  p.  33  ;  Story,  Conf.  of 
Laws,  3d  ed.,  c.  ix. 

^  Sill  V.  "Worswick,  1  H.  Bla.  690  ;  per  Lord  Brougham,  Bain  v.  Whitehaven 
and  Fuiness  Junction  R.  C,  3  H.  L.  Cas.  19.  And  see  this  subject,  with  the 
authorities  respecting  it,  fully  considered.  Story,  Conf.  of  Laws,  c.  ix. 
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Molilia  sequuntur  '^perso^iam^  is  tlie  maxim  of  our  own  as  r-:^.nq-\ 
of  the  Koman  Law.     The  personal  estate  of  a  testator  ^ 

accompanies  him  wherever  he  may  reside  and  become  domiciled, 
so  that  he  acquires  the  right  of  disposing  of  and  dealing  with  it, 
according  to  the  law  of  his  domicile.^  ' 


Nemo  est  H^res  viventis. 

(Co.  Litt.   33.  b.) 
No  one  can  lie  heir  during  the  life  of  Ids  ancestor. 

By  law,  no  inheritance  can  vest,  nor  can  any  person  be  the 
actual  complete  heir  of.  another,  till  the  ancestor .  is  previously 
dead ;  before  the  happening  of  this  event  he  is  called  heir-ap- 
parent, or  heir-presumptive,^  and  his  claim  must  necessarily  be 
to  an  estate  which  remained  in  the  ancestor  at  the  time  of  his 
death,  and  of  which  he  has  made  no  testamentary  disposition ;  so 
that  it  is  subject  to  be  defeated  by  the  superior  title  of  an  alienee 
in  the  ancestor's  lifetime,  or  of  a  devisee  under  his  will.*  There- 
fore, if  an  estate  be  made  to  A.  for  life,  remainder  to  the  heirs  of 
B. ;  now,  if  A.  dies  before  B.,  the  remainder  is  at  an  end ;  for, 
during  B.'s  life,  he  has  no  heir  f  but,  if  B.  dies  first,  the  re- 
mainder then  immediately  vests  in  his  heir,  who  will  be  entitled 
to  the  land  on  the  death  of  A.^ 

*So  it  has  been  said  that,  "  a  will  takes  effect  only  on   r.-l ,  ^  .-, 
the  testator's  death;  during  his  life  it  is  subject  to  his 
control,  and,  until  it  was  consummated  by  his  death,  no  one  had, 
in  a  legal  view,  any  interest  in  it — nemo  est  hseres  viventis.^''' 

The  general  rule  being,  that  the  law  recognises  no  one  as  heir 
until  the  death  of  his  ancestor,  it  follows,  that  though  a  party 
may  be  heir-apparent,  or   heir-presumptive,  yet  he  is  not  very 

'  Story,  Conf.  of  Laws,  3rd  ed.,  638,  639. 

2  Bremer  v.  Freeman  (Priv.  Couno.,  May,  1857),  3  Jur.  N.  S.  303;  Ander- 
son V.  Lanerwille,  9  Moore,  P.  C.  C.  325. 

3  3  Bla.  Com.,  by  Stewart,  231 ;  Co.  Litt.  8,  a. 
*  1  Steph.  Com.,  4tli  ed.,  888. 

5  3  Bla.  Com.,  31st  ed.,107;  per  Patteson,  J.,  Doe  d.  Winter  v.  Perratt,  7 
Scott,  N.  K.  33,  34;  S.  C,  9  CI.  &  Fin.  606  ;  per  Littledale,  J.,  5  B.  &  C.  59  : 
11 E.  C.  L.  R. 

^  3  Bla.  Com.,  31st  ed.,  170.  As  to  the  doctrine  of  abeyance,  see  Id.,  16th 
ed.,  107,  note  (3);  Id.,  by  Stewart,  121. 

'  Per  Spencer,  J.,  Mann  t.  Pearson,  3  Johnson  (U.  S.)  R.  36. 
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heir,  living  the  ancestor ;  and,  therefore,  where  an  estate  is  limited 
to  one  as  a  purchaser  under  the  denomination  of  heir,  heir  of  the 
body,  heir  male,  or  the  like,  the  party  cannot  take,  as  a  pur- 
chaser, unless,  by  the  death  of  the  ancestor,  he  has,  at  the  time 
when  the  estate  is  to  vest,  become  very  heir.  But  this  rule  has 
been  relaxed  in  many  instances,  and  an  exception  engrafted  on 
it,  that,  if  there  be  sufficient  on  the  will  to  show,  that  by  the 
word  "heir"  the  testator  meant  heir-apparent,  it  shall  be  so  con- 
strued ;  and  in  such  a  case  the  popular  sense  shall  prevail  against 
the  technical.^  In  other  words,  the  authorities  appear  to  estab- 
lish this  proposition,  that,  prima  facie,  the  word  "heir"  is  to  be 
taken  in  its  strict  legal  sense ;  but  that,  if  there  be  a  plain 
demonstration  in  the  will,  that  the  testator  used  it  in  a  different 
'sense,  such  different  sense  may  be  assigned  to  it.  What  will 
amount  to  such  plain  demonstration  must  in  each  case  depend  on 
the  language  used,  and  the  circumstances  under  which  it  was 
used,  and  is  not  a  question  to  be  determined  by  reference  to 
r*AR^-\  *reported  cases,  but  by  a  careful  consideration  of  that 
language  and  those  circumstances  in  the  particular  case 
under  discussion.^ 

Hence,  if  a  devise  be  made  to  A.  for  life,  remainder  to  the 
heirs  of  the  body  of  B.  so  long  as  B.  shall  live,  an  estate  pur 
autre  vie  being  given,  and  the  ancestor  being  cestui  que  vie,  the 
rule  £)f  law  would  plainly  be  excluded.  So,  a  devise  to  A.  for 
life,  remainder  to  the  right  heirs  of  B.  now  living,  vests  the  re- 
mainder in  B.'s  heir-apparent  or  presumptive ;  and  a  devise  to  A. 
for  life,  remainder  to  the  right  heir  of  B.,  he  paying  to  B.  an 
annuity  upon  coming  into  possession,  would  clearly  vest  the 
remainder  in  B.'s  heir-apparent.^  In  like  manner,  the  familiar 
expressions,  "heir  to  the  throne,"  "heir  to  a  title  or  estate," 
"heir-apparent,"  "heir-presumptive,"  prove  that  the  existence  of 
a  parent  is  quite  consistent  with  the  popular  idea  of  heirship  in 
the  child.  In  all  such  cases  the  legal  maxim  has  no  place,  nor 
can  it  have  in  any  in  which  the  person  speaking  knows  of  the 

1  Doe  d.  Winter  v.  Perratt,  10  Bing.  307,  208,  239  :  35  E.  C.  L.  R  See  S.  C, 
7  Scott,  K  R.  45,  et  seq.;  Egerton  v.  Earl  Brownlow,  4  H.  L.  Gas.  103,  137;  1 
Fearne  Cont.  Rem.,  10th  ed.,  210,  and  see  further,  as  to  the  rule,  supra,  Id., 
Index  tit.  Maxims. 

2  Per  Patteson,  J.,  7  Scott,  N.  R.  36. 

3  Per  Lord  Brougham,  7  Scott,  N.  R.  46,  50. 
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existence  of  the  parent,  and  intends  that  the  devise  to  the  child 
shall  take  effect  during  the  life  of  the  parent.  It  would  appear 
that  the  question  proper  to  be  asked  in  each  such  case  would  be, 
"  Did  the  testator  use  the  word  '  heir'  in  the  strict  legal  sense:  or 
in  any  other  sense  ?"  and,  if  the  answer  should  be,  that  he  used 
the  term,  not  in  the  legal  and  technical,  but  in  some  popular 
sense,  the  sense  thus  ascertained  should  be  carried  out.^ 

Respecting  the  subject  here  touched  upon,  detailed  *in- 
formation  must  be  sought  for  in  treatises  more  technical 
than  this. 


[•"•466] 


Kox  Jus  SED  Seisina  facit  Stipiteji. 
(Fleta,  lib.  vi.  c.  14.) 

It  is  not  the  rigid  hut  the  seisin,  wJiich  makes  a  person  the  stock  from  wliicli  the 
inheritance  must  (lesoend.^ 

No  person,  says  Sir  W.  Blackstone,  speaking  of  the  law  as  it 
existed  prior  to  the  stat".  3  &  -1  Will.  4,  c.  106,'  can  be  properly 
such  an  ancestor  as  that  an  inheritance  of  lands  or  tenenients  can 
be  derived  from  him,  unless  he  has  had  actual  seisin  of  such 
lands,  either  by  his  own  entry,  or  by  the  possession  of  his  own  or 
his  ancestor's  lessee  for  years,  or  by  receiving  rent  from  a  lessee 
of  the  freehold,  or  unless  he  has  had  what  is  equivalent  to  cor- 
poral seisin  in  hereditaments  that  are  incorporeal,  such  as  the 
receipt  of  rent,  a  presentation  to  the  church  in  case  of  an  advow- 
son,  and  the  like.  But  he  shall  not  be  accounted  an  ancestor, 
who  has  had  only  a  bare  right  or  title  to  enter  or  be  otherwise 
seised ;  for  the  law  requires  this  notoriety  of  possession  as  evi- 
dence that  the  ancestor  had  that  property  in  himself  which  is 

now  to  be  transmitted  to  his  heir.'     *The  seisin,  there-   r,.  ,^.-t 

P'46  ( 1 
fore,  of  any  person,  thus  understood,  makes  him  the  root 

* 

'  Per  Lord  Cottenham,  7  Scott,  N.  R.  60,  61 ;  S.  C,  5  B,  &  C.  48 :  11  E.  C. 
L.  R.  2  Noy,  Max.,  9th  ed.,  p.  72,  n.  (b). 

3  Mr.  Sergeant  Stephen,  in  his  Commentaries,  4th  ed.,  vol.  1,  p.  394,  and  note 
(z),  observes,  that  the  origm  of  the  maxim  seidno  facit  stipitem  seems  never  to 
have  been  fully  and  satisfactorily  traced ;  and  that,  though  Blackstone's  explana- 
tion may  sufBciently  show  why  descent  was  not  to  be  traced,  except  from  a 
person  -nUo  had  obtained  actual  seisin,  it  falls  short  of  showing  why  the  person 
last  seised  was  to  be  the  propositus,  or  root  of  descent,  in  preference  to  a  known 
purchaser,  who  had  also  obtained  actual  seisin.  "This,"  adds  the  learned 
writer,  "probably  depended  on  the  principle  that  the  last  entry  carried  with  it, 
from  its  comparative  recency,  greater  notoriety  than  could  belong  to  any  other." 


B52  broom's  legal  maxims. 

or  stock  from  whicli  all  future  inheritance  by  right  of  blood 
must  be  derived;  and  this  is  very  briefly  expressed  by  the 
maxim,  seisina  facit  stipitem} 

The  rule  of  law,  therefore,  with  respect  to  the  descent  of  land, 
where  such  descent  took  place  prior  to  the  1st  of  January,  1834, 
was,  and  still  is,^  that.the  heir  had  not  plenum  dominium,  or  full 
and  complete  ownership,  till  he  had  made  an  actual  corporal 
entry  into  the  land ;  for,  if  he  died  before  entry  made,  his  heir 
would  not  have  been  entitled  to  take  the  possession,  but  the  heir 
of  the  person  who  was  last  actually  seised.  It  was  not,  therefore, 
a  mere  right  to  enter,  but  the  actual  entry,  that  made  a  man 
complete  owner,  so  as  to  transmit  the  inheritance  to  his  own 
heirs.^ 

It  may,  then,  be  stated  briefly,  as  the  clear  result  of  all  the 
authorities,  that,  wherever  a  party  succeeded  to  an  inheritance  by 
descent,  he  must  have  obtained  an  actual  seisin  or  possession,  as 
contradistinguished  from  a  seisin  in  law,  in  order  to  make  him- 
self the  root  or  stock  from  which  the  future  inheritance  by  right 
of  blood  must  have  been  derived ;  that  is,  in  other  words,  in 
order  to  make  the  estate  transmissible  to  his  heirs.^ 

With  respect,  however,  to  descents  taking  place  on  deaths 
since  January  1st,  1834,  the  law  has  been  entirely  altered  by 
the  Stat.  3  &  4  Will.  4,  o.  106,  of  which  sect.  1  enacts,  that,  in 
r*j_««i  ^^  construction  of  that  Act,  the  expression,  "-"person  last 
entitled  to  land  "  shall  extend  to  the  last  person  who  had 
a  right  thereto,  whether  he  did  or  did  not  obtain  possession  or 
receipt  of  the  rents  and  profits  thereof;  and  sect.  2  enacts,  that 
such  person  shall  be  deemed  the  purchaser. 

The  effect  of  these  statutory  provisions  may  be  thus  illus- 
trated.— If  A.  died  seised  of  land,  and  B.,  his  heir,  died  without 
making  entry ;  according  to  the  former  law,  the  heir  of  A.,  and 
not  of  B.,  would  Save  succeeded  to  the  land, — that  is,  would  have 
had  the  right  of  entry  thereon  ;  but,  by  the  operation  of  the  Act, 
B.  must  now  be  deemed  the  purchaser,  and  would  accordingly 
transmit'  the  estate  to  his  own  heir. 

'  3  Bla.  Com.,  31st  ed.,  309. 

2  The  Stat.  3  &  4  Will.  4,  c.  106,  does  not  apiDly  to  any  descent  whicli  took 
place  prior  to  January  1, 1834.     (See  sect.  11). 

3  3  Bla.  Com.,  31st  ed.,  309,  313. 

4  Judgm.  Doe  d.  Parker  v.  Thomas,  4  Scott,  N.  E.  468. 
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The  maxim,  non  jus  sed  seisina  facit  slipllem,  did  not,  however, 
hold  in  the  desceiit  of  estates  tail,  it  being  only  necessary,  in 
deriving  a  title  to  an  estate  of  this  kind  by  descent,  to  deduce  the 
pedigree  from  the  first  purchaser,  and  to  show  that  the  claimant 
is  heir  to  him  ;  for  the  issue  in  tail  cl&im.  per  formam  doni,  that  is, 
they  are  as  much  within  the  view  and  intention  of  the  donor  and 
as  personally  and  precisely  described  in  the  gift,  as  any  of  their 
ancestors.*  Likewise,  if  the  estate  which  descended  was  of  a  kind 
in  which  the  owner  cannot  acquire  actual  seisin  of  the  land,  (as 
is  the  case  with  a  reversion  or  remainder  expectant  upon  free- 
hold, where  the  actual  seisin  belongs  to  the  particular  tenant), 
the  rule  was,  that  the  claimant  must  trace  his  descent  from,  or,  as 
it  was  usually  expressed,  make  It  imself  heir  to,  the  purchaser.^ 


^H^REDITAS   NUNQUAM   ASCENDIT.  [*469] 

(Glanville,  lib.  7,  c.  1.) 
T7ie  right  of  inheritance  never  lineally  ascends. 

The  above  was  an  express  rule  of  the  feudal  law,  and  remained 
an  invariable  maxim^  until  the  recent  stat.  3  &  4  Will.  4,  c.  lOo. 
effected  so  great  a  change  in  the  law  of  inheritance.  It  is  thus 
stated  and  illustrated  by  Littleton  :*  If  there  be  father  and  son, 
and  the  father  has  a  brother,  who  is,  therefore,  uncle  to  the  son, 
and  the  son  purchase  land  in  fee-simple,  and  die  ■\\'ithout  issue, 
living  his  father,  the  uncle  shall  have  the  land  as  heir  to  the  son, 
and  not  the  father,  although  the  latter  is  nearer  in  blood,  because 
it  is  a  maxim  in  law  that  the  inheritance  may  lineally  descend, 
but  not  ascend.  Yet  if  the  son  in  this  case  die  without  issue,  and 
his  uncle  enter  into  the  land  as  heir  to  the  son,  and  afterward? 
the  uncle  die  without  issue,  living  the  father,  the  father  shall 
have  the  land  as  heir  to  the  uncle,  and  not  as  heir  to  the  son,  for 
he  should  rather  come  to  the  land  by  collateral  descent  than  by 
lineal  ascent. 

It  was,  moreover,  a  necessary  consequence  of  this  rule,  coupled 
with  the  maxim,  seisina  facit  stipilem,  that,  if,  in  the  instance 
above  put,  the  uncle  did  not  enter  into  the  land,  the  father  could 

'  CrulsL',  Dig.,  3d  ed.,  toI.  3,  p.  439,  (cited,  Arg.  7  Scott,  X.  R.  236);  Id.,  4th 
ed.,  p.  386. 

'  Radcliff's  case,  3  Rep.  42,  a.  See  Judgm.  Doc  d.  Andrew  v.  Hutton,  3  B.  & 
P.  648. 

.»  2  Bla  Com.,  21st  ed.,  211 ;  3  Cruise  Dig.,  4th  ed.,  331.  -■  Sect.  3. 
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not  inherit  it,  because  a  man  claiming  as  heir  in  fee-simple  by 
descent  must  make  himself  heir  to  him  who  was  last  seised  of 
the  actual  freehold  and  inheritance ;  and  if  the  uncle,  therefore, 
did  not  enter,  he  would  have  had  but  a  freehold  in  law,  and  no 
actual  freehold,  and  the  last  person  seised  of  the  actual  freehold 
,-„  ,„„  *was  the  son,  to  whom  the  father  could  not  make  himself 
^'"^^^^  heh} 

And  here  we  may  remark,  that  the  maxim,  hiercdiias  nunquam 
ascendit,  applied  only  to  exclude  the  ancestors  in  a  direct  line, 
for  the  inheritance  might  ascend  indirectly,  as  in  the  preceding 
example,  from  the  son  to  the  uncle.^ 

The  above  rule  has,  however,  been  altered  with  respect  to 
descents  on  deaths  on  or  after  the  1st  of  January,  1834,  it  being 
enacted  by  stat.  3  &  4  Will.  4,  c.  106,  s.  6,  that  every  lineal  ances- 
tor shall  be  capable  of  being  heir  to  any  of  his  issue ;  and  in 
every  case  where  there  shall  be  no  issue  of  the  purchaser,  his 
nearest  lineal  ancestor  shall  be  his  heir  in  preference  to  any  per- 
son who  would  have  been  entitled  to  inherit  either  by  tracing 
his  descent  through  such  lineal  ancestor,  or  in  consequence  of 
there  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 
lineal  ancestor  to  any  of  his  issiie  other  than  a  nearer  lineal 
ancestor  or  his  issue.  But  by  sec.  7  it  is  provided,  that  none  of 
the  maternal  ancestors  of  the  person  from  whom  the  descent  is  to 
be  traced,  nor  any  of  their  descendants,  shall  be  capable  of 
inheriting  until  all  his  paternal  ancestors  and  their  descendants 
,shall  have  failed ;  and  also  that  no  female  paternal  ancestor  of 
such  person,  nor  any  of  her  descendants,  shall  be  capable  of 
inheriting  until  all  his  male  paternal  ancestors  and  their  descend- 
ants shall  have  failed,  and  that  no  female  maternal  ancestor  of 
such  person,  nor  any  of  her  descendants,  shall  be  capable  of 
inheriting  until  all  his  male  maternal  ancestors  and  their  descend- 
ants shall  have  failed. 

,^^  And  here  we  may  conveniently  advert  to  a  well-known 
'-  -'  maxim  of  our  law,  which  is  thus  expressed :  Linea  recta 
semper  prxfertur  transversali^ — the  right  line  shall  always  be  pre- 

■  Co.  Litt.  11,  b. 

2  2  Bla.  Com.,  16tli  ed.,  213,  n.  (5);  Braoton,  lib.  2,  c.  29. 

'  Co.  Litt.  10,  b.;  Fleta,  lib.  6,  c.  1.  The  reader  will  find  the  above  subject, 
which  has  been  purposely  only  touched  upon  in  the  text,  fully  explained  and 
considered,  1  Steph.  Com.,  4lh  ed.,  406. 
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ferred  to  the  collateral.  It  is  a  rule  of  descent  that  tlie  lineal 
descendants  in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor,  that  is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done  had  he  been  living.' 

Ilence  it  is  that  the  son  or  grandchild,  whether  son  or  daugh- 
ter, of  the  eldest  son  succeeds  before  the  younger  son,  and  the 
soil  or  grandchild  of  the  eldest  brother  before  the  younger 
brother ;  and  so,  through  all  the  degrees  of  succession,  by  the 
right  of  representation  the  right  of  proximity  is  transferred  from 
the  root  to  the  branches,  and  gives  them  the  same  preference  as 
the  next  and  worthiest  of  blood.^ 

Another  rule,  immediately  connected  with  the  preceding,  was 
that  which  related  to  the  exclusion  of  the  half  blood,  but  which, 
originally,  it  "ivould  seem,  extended  only  to  exclude  a  frater 
tderinus  from  inheriting  land  descended  d  jmlre:^  frater  fratri 
uterino  non  succ'edei  in  hocreditate  paternal  This  rule,  however, 
although  expressed  with  considerable  limitation  in  the  maxim 
just  cited,  had  this  more  extended  signification — that  the  heir,  in 
order  to  take  by  descent,  need  not  be  the  nearest  kinsman  of  the 
whole  blood :  ,  but,  although  a  distant  kinsman  of  the  whole 
blood,  he  should  nevertheless  be  admitted  to  the  total  exclusion 
of  a  much  nearer  kinsman  *of  the  half  blood  ;  and,  fur-  r-y^At^^-, 
ther,  that  the  estate  should  escheat  to  the  lord,  rather 
than  the  half  blood  should  inherit.^ 

It  has,  however,  been  observod  by  Mr.  Preston,  that  the  mere 
circumstance  that  a  person  was  of  the  half  blood  to  the  person 
last  seised,  would  not  have  excluded  him  from  taking  as  heir,  if 
he  were  of  the  whole  blood  to  those  ancestors  through  whom  the 
descent  was  to  be  derived  by  representation:  thus,  if  the  two  first 
cousins,  D.  and  E.,  had  intermarried,  and  had  issue  a  son,  F.,  and 
D.  had  married  again  and  had  issue,  Gr.,  and  F.  died  seised,  G. 
could  not  have  taken  as  half  brother  of  F.,  but  he  might  as 
maternal  cousin  to  him;^  for  quando  duo  jura  in  una  persona 
concurrunt  mquum  est  ac  si  esseni  in  diversisJ 

The  law  on  this  subject  has  been,  however,  entirely  altered  and 

'  3  Cruise,  Dig.,  4th  ed.,  433. 

2  Hale,  Hist.,  6th  ed,,  ;323,  323  ;  3  Cruise,  Dig.,  4th  ed.,  333. 

3  2  Bla.  Com.,  21st  ed.,  232. 

"  Fort,  de  Laud.  Leg.  Aug.,  by  Amos,  p.  I'l. 

5  Per  Kindersley,  V.  C,  27  L.  J.,  Chanc.  102. 

6  2  Prest.,  Abs.  Tit.  447.  '  Id.  449. 
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materially  improved  by  the  stat.  3  &  4  Will.  4,  c.  106,  s.  9,  whicli 
enables  the  half  blood  to  inherit  next  after  any  relation  in  the 
same  degree  of  the  whole  blood  and  his  issue,  where  the  common 
ancestor  is  a  male,  and  next  after  the  common  ancestor  where  a 
female,  so  that  the  brother  of  the  half  blood  on  the  part  of  the 
father  shall  inherit  next  after  the  sisters  of  the  whole  blood  on 
the  part  of  the  father  and  their  issue,  and  the  brother  of  the  half 
blood  on  the  part  of  the  mother  shall  inherit  next  after  the 
mother. 

We  may  add  that  the  rule  excluding  the  half  blood  did  not 
hold  on  the  descent  of  the  Crown.^  Therefore  if  a  king  had 
issue  a  son  and  a  daughter  by  one  venter,  and  a  son  by  another 
riiA'TQi  venter,  and  died;  on  the  death  of  the  *eldest  son  without 
issue,  the  younger  son  was  entitled  to  the  Crown,  to  the 
exclusion  of  the  daughter.  For  instance,  the  crown  actually  did 
descend  from  King  Edward  VI.,  to  Queen  Mary,  and  from  her  to 
Queen  Elizabeth,  who  were  respectively  of  the  half  blood  to 
each  other.     Nor  did  the  rule  apply  to  estates  tail.^ 


PossEssio  Fhatbis  de  Feodo  simplici  facit   Soroeem  esse 

HiEEEDEM. 
(3  Rep.  41.) 

The  brotlier^a  possession  of  an  estate  in  fee  simple  makes  ilie  sister  to  be  licir. 

One  consequence  of  the  rule,  seisina  facit  sti'pitem  should  here 
perhaps  very  briefly  be  noticed : — If  a  man,  being  seised  of  land, 
had  issue  a  son  and  a  daughter  by  one  venter,  and  a  younger  son 
by  another  venter,  and  the  father  died,  and  then  the  elder  son 
entered  and  died,  the  daughter  would  have  inherited  the  land  as 
heir  to  her  brother,  who  was  the  person  last  actually  seised.^ 
This  rule,  however,  did  not  apply  to  estates  tail.*     And  the  doc- 

'  See  1  Bla.  Com.,  16th  ed.,  79,  n.  (10). 

2  2  Bla.  Com.,  21st  ed.,  233  ;  Chit.  Pre.  Crown,  10 ;  Litt.  ss.  14, 15 ;  3  Cruise, 
Dig.,  4th  ed.,  386.     See,  also,  Hume's  Hist,  of  England,  vol.  4,  pp.  242,  265. 

3  2  Bla.  Com.,  21st  ed.,  227;  Noy,  Max.,  9th  ed.,  p.  72.  See  further,  as  to 
this  doctrine,  per  Abbott,  C.  J.,  Bushby  v.  Dixon,  3  B.  &  C.  304, 10  E.  C.  L.  R. 

4  Ratcliff's  case,  3  Rep.  41 ;  Doe  d.  Gregory  v.  "Whichelo,  8  T.  R.  211 ;  Noy, 
Max.,  9th  ed.,  p.  73.  See,  also,  the  argument  in  Tolson  dem.,  Kaye,  deft.,  7 
Scott,  N.  R.  236,  et  seq.,  where  the  authorities  on  the  above  point  are  cited  and 
reviewed. 
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trine  of  possessio  fratris  lias  been  held  not  to  affect  the  descent  of 
a  dignity  by  WTit} 

We  have  ab'eady  seen/  that,  by  the  recent  Inheritance   r^f.^^^,-. 
Act,  entry  is  no  longer  necessary  in  order  to  constitute  a  ^ 

good  ancestor ;  and  likewise,  that  a  sister  must  now  trace  her 
descent  through  the  father,  and  not  directly  from  her  brother  of 
the  Avhole  blood ;  and,  therefore,  the  rule  of  possessio  fratris  is, 
by  the  operation  of  that  Act,  virtually  abolished,  and  is  inappli- 
cable to  any  case  which  has  occurred  since  the  1st  January,  1834. 


Persona  conjuncta  ^equiparatur  interesse  proprio. 

(Bac.  Max.,  reg.  18.) 
T7ie  interest  of  a  personal  connection  is  sometimes  regarded  in  law  as  tliat  of  the 

inditidual  himself. 

In  the  words  of  the  civil  law,  jura  sanguinis  nullo  jure  civili 
dirimi  piossunt,^  the  law,  according  to  Lord  Bacon,  hath  so  much 
respect  for  nature  and  conjunction  of  blood,  that  in  divers  cases, 
it  compares  and  matches  nearness  of  blood  with  consideration  of 
profit  and  interest,  and,  in  some  cases,  allows  of  it  more  strongly. 
Therefore,  if  a  man  covenant  in  consideration  of  blood  to  stand 
seised  to  the  use  of  his  brother  or  son,  or  near  kinsman,  an  use  is 
well  raised  by  his  covenant  without  transmutation  of  possession.'' 

"So,  if  a  man  menace  me,  that  he  will  imprison  or  hurt  in 
body  my  father  or  my  child,  except  I  make  unto  him  an  obliga- 
tion, I  shall  avoid  this  duress  as  well  as  if  the  duress  had  been  to 
mine  own  person."' 

The  above  maxim,  as  to  persona  conjuncta,  is  likewise  in  some 
cases,  applicable  in  determining  the  liability  of  ''-an  infant  p.jf  ^  y--, 
on  contracts,  for  what  cannot  strictly  be  considered  as 
"necessaries"  within  the  ordinary  meaning  of  that  term.  Thus, 
as  observed  by  Lord  Bacon,  "  if  a  man  under  the  years  of  twenty- 
one,  contract  for  the  nursing  of  his  lawful  child,  this  contract  is 
good,  and  shall  not  be  avoided  by  infancy,  no  more  than  if  he 
had  contracted  for  his  own  aliments  or  erudition."  The  like 
legal  principle  was,  in  a  recent  case,  extended  so  as  to  render  an 
infant  widow  liable  upon  her  contract  for  the  funeral  of  her 
husband,  who  had  left  no  property  to  be  administered ;  for,  as 

'  The  Hastings  Peerage  case,  8  CI.  &  Fin.  144.  ^  j^nte,  p.  468. 

'  D.  50.  17.  8 ;  Bac.  Max.,  reg  11.  "  Bac.  Max.,  reg.  18.  ^  ib. 
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observed  by  Alderson,  B.,  in  delivering  judgment  in  the  case 
just  referred  to,  tbe  law  permits  an  infant  to  make  a  valid  con- 
tract of  marriage,  and  all  necessaries  furnisted  to  those  with 
whom  he  becomes  one  person  by  or  through  the  contract  of 
marriage  are,  in  point  of  law,  necessaries  to  the  infant  himself. 
"  Now,  there  are  many  authorities  which  lay  it  down,  that  decent 
Christian  burial  is  a  part  of  a  man's  own  rights ;  and  we  think  it 
is  no  great  extension  of  the  rule  to  say,  that  it  may  be  classed  as 
a  personal  advantage,  and  reasonably  necessary  to  him.  His  pro- 
perty, if  he  leaves  any,  is  liable  to  be  appropriated  by  his  admin- 
istrator to  the  performance  of  this  proper  ceremonial.  If,  then, 
this  be  so,  the  decent  Christian  burial  of  his  wife  and  lawful 
children,  who  are  the  j^ersonss  conjundse  with  him,  is  also  a  per- 
sonal advantage,  and  reasonably  necessary  to  him  ;  and  then  the 
rule  of  law  applies,  that  he  may  make  a  binding  contract  for  it. 
This  seems  to  us  to  be  a  proper  and  legitimate  consequence  from 
the  proposition,  that  the  law  allows  an  infant  to  make  a  valid 
contract  of  marriage.  If  this  be  correct,  then  an  infant  husband 
or  parent  may  contract  for  the  burial  of  his  wife  or  lawful  child- 
ren ;  and  then  the  question  arises,  whether  an  infant  widow  is 
v*A'7Ri  ^^  ^  similar  ""'situation.  It  may  be  said  that  she  is  not, 
because,  during  the  coverture,  she  is  incapable  of  con- 
tracting, and,  after  the  death  of  the  husband,  the  relation  of 
marriage  has  ceased.  But  we  think  this  is  not  so.  In  the  case 
of  the  husband,  the  contract  will  be  made  after  the  death  of  the 
wife  or  child,  and  so  after  the  relation  which  gives  validity  to 
the  contract  is  at  an  end,  to  some  purposes.  But  if  the  husband 
can  contract  for  this,  it  is  because  a  contract  for  the  burial  of 
those  who  are  j^ersonse  conjundee  with  him  by  reason  of  the  mar- 
riage is  as  a  contract  for  his  own  personal  benefit ;  and,  if  that 
be  so,  we  do  not  see  why  the  contract  for  the  burial  of  the  hus- 
band should  not  be  the  same  as  a  contract  by  the  widow  for  her 
own  personal  benefit.  Her  covertue  is  at  an  end,  and  so  she  may 
contract ;  and  her  infancy  is,  for  the  above  reasons,  no  defence, 
if  the  contract  be  for  her  personal  benefit.  It  may  be  observed, 
that,  as  the  ground  of  our  decision  arises  out  of  the  infant's 
previous  contract  of  marriage,  it  will  not  follow  from  it  that  an 
infant  child  or  more  distant  relation  would  be  responsible  upon 
a  contract  for  the  burial  of  his  parent  or  relative."^ 
1  Chappie  V.  Cooper,  13  M.  &  W.  359,  260. 
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The  maxim  under  consideration  does  not,  however,  apply  so  as 
to  render  a  parent  liable  on  the  contract  of  the  infant  child,  even 
where  such  contract  is  for  "necessaries,"  unless  there  be  some  evi- 
dence that  the  parent  has  either  sanctioned  or  ratified  the  contract. 
If,  says  Lord  Abinger,  C.  B.,'  a  father  does  any  specific  act  from 
which  it  may  reasonably  be  inferred  that  he  has  authorised  r,... ,  ^71 
*his  son  to  contract  a  debt,  he  may  be  liable  in  respect  of 
the  debt  so  contracted ;  but  the  mere  moral  obligation  on  the 
father  to  maintain  his  child  affords  no  inference  of  a  legal  pro- 
mise to  pay  his  debts.  "In  order  to  bind  a  father  in  point  of 
law  for  a  debt  incurred  by  his  son,  you  must  prove  that  he  has 
contracted  to  be  bound,  just  in  the  same  manner  as  you  would 
prove  such  a  contract  against  any  other  person ;  and  it  would 
bring  the  law  into  great  uncertainty  if  it  were  permitted  to  juries 
to  impose  a  liability  in  each  particular  case,  according  to  their 
own  feelings  or  prejudices."  "It  is,"  observed  Parke,  B.,  in  the 
same  case,  a  "clear  principle  of  law,  that  a  father  is  not  under 
any  legal  obligation  to  pay  his  son's  debts,  except,  indeed,  by 
proceedings  under  the  43  Eliz.,'  by  which  he  may,  under  certain 
circumstances,  be  compelled  to  support  his  children  according  to 
his  ability ;  but  the  mere  moral  obligation  to  do  so  cannot  impose 
upon  him  any  legal  liability."^ 

Again,  we  read,  "  It  hath  been  resolved  by  the  justices  that  a 
wife  cannot  be  produced  either  against  or  for  her  husband,  quia 
sunt  duie  aniinse  In  came  una,  and  it  might  be  a  cause  of  implac- 
able discord  and  dissension  between  the  husband  and  the  wife, 
and  a  mean  of  great  inconvenience.''''  At  common  law,  however 
the  above  rule  did  not  apply  where  a  personal  injury  had  been 
committed  by  the  husband  against  the  wife  or  vice  varsd?  And 
the  rule  in  question  has  recently  been  in  great  part  abrogated  by 

'  Mortimore  v.  Wright,  6  M.  &  W.  487 ;  Shelton  v.  Springett,  11  C.  B.  453  ; 
73  E.  C.  L.  R.  Ste  Ambrose  v.  Kerrison,  10  C.  B.  776  :  70  E.  C.  L.  R.;  Read 
V.  Legard,  (i  Exch.  636,  as  showing  ander  peculiar  circumstances  the  Uability 
of  the  husband  iu  respect  of  his  wile. 

2  See  Grinnell  v.  Wells,  7  31.  &  Gr.  1033  :  49  E.  C.  L.  R. 

'  For  Courts  of  Law  "are  to  decide  according  to  the  legal  obligations  of  par- 
ties:" per  Alderson,  B.,  Turner  v.  Mason,  14  M.  &  W.  117. 

•1  Co.  Litt.  6.  b. 

5  2  Tayl.  Evid.,  2d  ed.,  1065,  1006 ;  Lord  Audley's  case,  3  How.  St.  Tr.  403, 
418.  Qaare,  whether  the  rule  applied  in  cases  of  high  treason,  3  Tayl.  Evid. 
1066. 
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r*47Q-|  ^^^  legislature,  for  by  "the  Evidence  *Ameiidment  Act, 
'-  ^  1853  "  (16  &  17  Vict.  c.  83,  ss.  1—3)  Irasband  and  wife 
may  give  evidence  for  or  against  eacli  other — subject  to  these 
exceptions :  1st,  that  the  husband  shall  not  be  competent  or  com- 
pellable to  give  evidence  for  or  against  his  wife,  nor  the  wife  for 
or  against  her  husband,  "in  any  criminal  proceeding,  or  in  any 
proceeding  instituted  in  consequence  of  adultery ;"  and  2ndly, 
that  "no  husband  shall  be  compellable  to  disclose  any  communi- 
cation made  to  him  by  his  wife  during  the  marriage,  and  no  wife 
shall  be  compellable  to  disclose  any  communication  made  to  her 
by  her  husband  during  the  marriage." 

In  the  sense  then  above  explained,  and  with  the  restrictions 
above  suggested,  must  be  understood  the  maxim  illustrated  by 
Lord  Bacon,  and  with  which  we  propose  to  conclude  our  list  of 
rules  relative  to  marriage  and  descent — persona  conjuncta  sequi- 
paratur  interesse  ]pi~oprio. 


[*479]  *CHAPTBE  VIII. 

THE   INTEEPEETATION   OP   DEEDS   AND   WRITTEN   IKSTEUMENTS. 

In  the  pages  immediately  following,  an  attempt  has  been  made 
to  give  a  general  view  of  such  maxims  as  are  of  most  practical 
utility,  and  are  most  frequently  cited  with  reference  to  the  mode 
of  construing  deeds  and  written  instruments ;  and,  in  order  to 
render  the  subject  more  complete,  some  remarks  have  been  occa- 
sionally added,  showing  how  these  rules  apply  to  the  interpreta- 
tion of  wills  and  statutes.  As  the  authorities  and  decided  cases 
on  the  above  subject  are,  of  course,  extremely  numerous,  and  as  in 
a  work  like  the  present  it  would  be  undesirable,  and  indeed 
impossible,  to  refer  to  any  considerable  portion  of  them,  those 
only  have  been  cited  which  exhibit  and  tend  to  elucidate  most 
clearly  the  meaning,  extent,  and  qualifications  of  the  various 
maxims ;  and,  as  far  as  was  consistent  with  this  plan,  the  more 
modern  judgments  of  the  Courts  of  law  have  been  especially 
consulted  and  selected  for  reference,  because  the  principles  of 
interpretation  are  better  understood  at  the  present  day,  and,  con- 
sequently, more  clearly  defined  and  more  correctly  applied  than 
they  formerly  were.     The  importance  of  fixed  and  determinate 
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rules  of  interpretation  is  manifest,  and  not  less  manifest  is  tlie 
importance  of  a  knowledge  of  those  rules.  In  construing  r*^n  a-, 
*deeds   and  testamentary  instruments,  the  language  of  ^ 

■which,  owing  to  the  use  of  inaccurate  terms  and  expressions,  so 
frequently  falls  short  of,  or  altogether  misrepresents,  the  views 
and  intentions  of  the  parties,  such  rules  are  necessary  in  order  to 
insure  just  and  uniform  decisions ;  and  they  are  equally  so  where 
it  becomes  the  duty  of  a  Court  of  law  to  unravel  and  explain 
those  intricacies  and  imbiguities  which  occur  in  legislative  enact- 
ments, and  which  result  from  ideas  not  suflBciently  precise,  from 
views  too  little  comprehensive,  or  from  the  unavoidable  and 
acknowledged  imperfections  of  language.'  In  each  case,  where 
doubt  or  difficulty  arises,  peculiar  principles  and  methods  of 
interpretation  are  applied,  reference  being  always  had  to  the 
general  scope  and  intention  of  the  instrument,  the  nature  of  the 
transaction,  and  the  legal  rights  and  situation  of  the  parties 
interested. 

Inasmuch  as  the  principles  developed  in  this  chapter  are  appli- 
cable to  the  solution  of  many  questions  connected  with  the  Law 
of  Contracts  and  of  Evidence,  it  has  been  thought  better  to  con- 
sider them  before  proceeding  to  those  important  subjects,  which 
are  briefly  treated  of  in  the  concluding  chapters  of  this  work. 

The  rules  of  construction  and  interpretation  separately  con- 
sidered in  this  chapter  are  the  following : — 1st,  that  an  instrument 
shall  be  construed  liberally  and  according  to  the  intention  of  the 
parties ;  2ndly,  that  the  whole  context  shall  be  considered ; 
3rdly,  that  the  meaning  of  a  word  may  often  be  known  from  the 
context ;  4thly,  that  a  deed  shall  be  taken  most  strongly  against 
the  grantor;  5thly,  that  a  latent  ambiguity  may,  but  a  patent 
ambiguity  *cannot,  be  explained  by  extrinsic  evidence;  r.x4^o-|-i 
6thly,  that,  where  there  is  no  ambiguity,  the  natural  con- 
struction shall  prevail ;  7thly,  that  an  instrument  or  expression  is 
sufficiently  certain  which  can  be  made  so ;  8thly,  that  surplusage 
may  be  rejected ;  9thly,  that  a  false  description  is  often  imma- 
terial ;  lOthly,  that  general  words  may  be  restrained  by  reference 
to  the  subject-matter;  llthly,  that  the  special  mention  of  one 
thing  must  be  understood  as  excluding  another ;  12thly,  that  the 
expression  of  what  is  implied  is  inoperative ;  ISthly,  that  a  clause 
referred  to  must  be  understood  as  incorporated  with  that  referring 
'  See  Lord  Teignmoutli's  Life  of  Sir  W.  Jones,  261. 
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to  it ;  14thly,  that  relative  words  refer  to  the  next  antecedent ; 
15thly,  that  that  mode  of  exposition  is  best  which  is  founded  on 
a  reference  to  contemporaneous  facts  and  circumstances;  16thly, 
that  he  who  too  minutely  regards  the  form  of  expression,  takes 
but  a  superficial,  and,  therefore,  probably  an  erroneous  view  of 
the  meaning  of  an  instrument. 


BENIGNiE     FACIENDiB     SUNT     InTEEPEETATIONES    PEOPTBE     SiM- 

PLiciTATEM  Laicoeum  ut  Ees  magis  valeat  quam  peeeat; 
ET  Yeeba  Intentioni,  now  e  contea,  debent  inseeviee. 

(Co.  Litt.  36.  a.) 

A  liberal  constmction  shall  he  put  upon  vyritten  instruments,  so  as  to  uphold  thera, 
if  possible,  and  carry  into  effect  the  intention  of  the  parties. 

The  two  rules  of  most  general  application  in  construing  a 
■written  instrument  are — 1st,  that  it  shall,  if  possible,  be  so  inter- 
r*J.S9i  P^^ts'i  '*"'  ■'"^'^  iviagis  valeat  quam  pereat^  and,  *2ndly,  that 
such  a  meaning  shall  be  given  to  it  as  may  carry  out  and 
effectuate  to  the  fullest  extent  the  intention  of  the  parties.  These 
maxims  are,  indeed,  in  some  cases  restricted  by  the  operation  of 
technical  rules,  which,  for  the  sake  of  uniformity,  ascribe  definite 
meanings  to  particular  expressions;  and,  in  other  cases,  they 
receive  certain  qualifications  when  applied  to  particular  instru- 
ments, such  qualifications  being  imposed  for  wise  and  beneficial 
purposes ;  notwithstanding,  however,  these  exceptions  and  qualifi- 
cations, the  above  maxims  are  undoubtedly  the  most  important 
and  comprehensive  which  can  be  applied  in  determining  the  true 
construction  of  written  instruments. 

It  is  then  laid  down  repeatedly  by  the  old  reporters  and  legal 
writers,  that,  in  construing  a  deed,  every  part  of  it  must  be  made, 
if  possible,  to  take  effect,  and  every  word  must  be  made  to  operate 
in  some  shape  or  other .^     The  construction,  likewise,  must  be 

1  See  Broom  t.  Batchelor,  1  H.  &  N.  355  ;  Steele  v.  Hoe,  14  Q.  B.  431,  445  : 
68  E.  C.  L.  R.;  Ford  v.  Beech,  11  Q.  B.  852.  868,  870:  63  E,  0.  L.  R.;  Older- 
sliaw  V.  King,  3  H.  &  N.  517 ;  S.  C,  Id.  399 ;  Stratton  v.  Pettit,  16  C.  B.  430 : 
81  E.  C.  L.  R.;  Mare  v.  Charles,  5  E.  &  B.  978  :  85  E.  C.  L.  R. 

"  If  a  plea  admits  of  two  constructions,  one  of  which  gives  a  sensible  effect  to 
the  whole,  and  the  other  makes  a  portion  of  it  idle  and  insensible,  the  Court  is 
bound  to  adopt  the  former  construction  :"  per  Williams,  J.,  Peter  v.  Daniel,  5 
C.  B.  579  :  57  E.  0.  L.  R. 

2  Shep.  Touch.  84  ;  Plowd.  156. 
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such  as  will  preserve  ratlier  than  destroy ;'  it  must  be  reasonable, 
and  agreeable  to  common  understanding  f  it  must  also  be  favour- 
able, and  as  near  the  minds  and  apparent  intents  of  the  parties  as 
the  rules  of  law  will  admit  ;^  and,  as  observed  by  Lord  Hale,  the 
judges  ought  to  be  curious  and  subtle  to  invent  reasons  and 
means  to  make  acts  *effectual  according  to  the  just  intent  r-x-^Qo-i 
of  the  parties ;''  they  will  not,  therefore,  cavil  about  the 
propriety  of  words  when  the  intent  of  the  parties  appears,  but 
will  rather  apply  the  words  to  fulfil  the  intent,  than  destroy  the 
intent  by  reason  of  the  insufficiency  of  the  words.^ 

It  may,  indeed,  chance  that,  on  executing  an  agreement  under 
seal,  the  parties  thereto  failed  to  contemplate  the  happening  of 
some  particular  event,  or  the  existence  of  some  particular  state 
of  facts  at  a  period  subsequent  thereto ;  and  all  the  Court  can  do 
in  such  a  case,  is  to  ascertain  the  meaning  of  the  words  actually 
used ;  and,  in  construing  the  deed,  they  will  adopt  the  established 
rule  of  construction,  "  to  read  the  words  in  their  ordinary  and 
grammatical  sense,  and  to  give  them  effect,  unless  such  a  con- 
struction would  lead  to  some  absurdity  or  inconvenience,  or 
would  be  plainly  repugnant  to  the  intention  of  the  parties  to  be 
collected  from  other  parts  of  the  deed."" 

Deeds,  then,  shall  be  so  construed  as  to  operate  according  to 
the  intention  of  the  parties,  if  by  law  they  may ;  and  if  they  can- 
not in  one  form,  they  shall  operate  in  that  which  ^  by  law  will 
effectuate  the  intention:  Quando  res  ywn  valet  ut  ago,  valeat  ijuun- 
tum  valere' potest!  For,  in  these  later  times  the  judges  have  gone 
further  than  fornierly,  and  have  had  more  consideration  for  the 
substance,  to  wit,  the  passing  of  the  estate  according  to  the  intent 
of  the  parties,  than  the  shadow,  to  wit,  the  *manner  of  r.;.  ,o  ,-, 
passing  it.*    For  instance,  a  deed  intended  for  a  release, 

'  Per  Lord  Brougham,  C,  Langston  t.  Laiigston,  3  CI.  &  Fin.  24-3  ;  cited 
Arg.  Baker  v.  Tucker,  3  II.  L.  Cas.  116. 

2  2  Bla.  Com.,  21st  ed.,  379  ;  1  Bulst.  175;  Hob.  804. 

»  2  Bla.  Com.,  21st  ed.,  .879  ;  1  Anderson,  CO  ;  Jenk.  Cent.  260. 

*  Crossing  v.  Scudamore,  2  Lev.  9  ;  per  Hobart,  Hob.  R.  277,  cited,  Willcs, 
R.  682 ;  Moseley  v.  Motteux,  10  M.  ct  W.  533. 

=  1  Plowd.  159,  160,  162. 

6  Per  Parke,  B.,  Bland  v.  Crowley,  6  Exch.  529. 

'Per  Lord  Mansfield,  C.  J.,  Goodtitle  v.  Bayley,  Cowp.  600;  cited  Roe  d. 
Earl  of  Berkeley  v.  Arclibishop  of  York,  6  East,  105  ;  1  Ventr.  216.  Si'C  also, 
the  instances  of  the  above  rule  mentioned  in  Gibson  v.  Jliuet,  1  H.  Bla.  614,  (i'.'O. 

8  Osman  v.  Sheaf,  3  Lev.  370  ;  cited  Doe  d.  Lewis  v.  Davis,  3  M.  &  W.  516  ; 
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if  it  cannot  operate  as  such,  may  amount  to  a  grant  of  fhe  rever- 
sion, an  attornment,  or  a  surrender,  and  J  converso}  So,  if  a  man 
make  a  feoffment  in  fee,  with  a  letter  of  attorney  to  give  livery, 
and  no  livery  is  given,  but  there  is,  in  the  same  deed,  a  covenant 
to  stand  seised  to  the  uses  of  the  feoffment,  provided  there  be  a 
consideration  sufficient  to  raise  the  uses  of  the  covenant,  this  •will 
,  amount  to  a  covenant  to  stand  seised.^  And,  where  A.,  in  con- 
sideration of  natural  love  and  of  100/.,  by  deeds  of  lease  and 
release,  granted,  released,  and  confirmed  certain  premises,  after 
his  own  death,  to  his  brother  B.  in  tail,  remainder  to  C,  the  son 
of  another  brother  of  A.,  in  fee ;  and  he  covenanted  and  granted 
that  the  premises  should,  after  his  death,  be  held  by  B.  and  the 
heirs  of  his  body,  or  by  C.  and  his  heirs,  according  to  the  true 
intent  of  the  deed  ;  it  was  held,  that,  although  the  deed  could  not 
operate  as  a  release,  because  it  attempted  to  convey  a  freehold  in 
futuro,  yet  it  was  good  as  a  convenant  to  stand  seised.'  So,  a 
deed  of  bargain  and  sale,  void  for  want  of  inrolment,  will  operate 
j-.^ ,  „p.  as  a  grant  of  the  reversion.*  So,  if  the  King's  *charter 
will  bear  a  double  construction,  one  which  will  carry  the 
grant  into  effect,  the  other  which  will  make  it  inoperative,  the 
former  is  to  be  adopted.'  And  generally,  "if  words  have  a 
double  intendment,  and  the  one  standeth  with  law,  and  the  other 
is  against  law,  they  are  to  be  taken  in  the  sense  which  is  agree- 
able to  law,"^  ,^ 

In  accordance  with  the  same  principle  of  construction,  where 
divers  persons  join  in  a  deed,  and  some  are  able  to  make  such 
deed,  and  some  are  not  able,  this  shall  be  said  to  be  his  deed 

per  Willes,  C.  J.,  Smith  v.  Packhurst,  3  Atk.  136  ;  cited  Marquis  of  Cholmon- 
deley  v.  Lord  Clinton,  3  B.  &  Aid.  637  ;  Tai-leton  v.  Stanifortli,  5  T.  R.  695 ; 
per  Maule,  J.,  Borradaile  v.  Hunter,  5  Scott,  N.  R.  431,  433 ;  3  Wins.  Saund. 
96  a,  n.  (1)  ;  3  Prest.,  Abstr.  Tit.  31,  33  ;  1  Id.  313. 

1  Shep.  Touch.  83,  83  ;  Co.  Litt.  49.  b.;  cited  B.  &  C.  106. 

2  Shep.  Touch.  83,  83. 

'  Roe  V.  Tranmarr,  Willes,  R.  683.  See  the  cases  collected  3  Wms.  Saund. 
96  a,  n.  (1)  ;  1  Prest.,  Abstr.  Tit.  313  ;  1  Rep.  76  ;  Perry  v.  Watts,  4  Scott,  N. 
R.  366  ;  Doe  d.  Daniell  v.  WoodrotTe,  cited  ante,  p.  199. 

■>  3  Smith,  L.  C,  4th  ed.,  413  ;  Haggerston  v.  Hanbury,  5  B.  &  C.  101  :  11 
E.  C.  L.  R. ;  Adams  v.  Steer,  Cro.  Jac.  310. 

6  Per  Tindal,  J.  C,  Rutter  v.  Chapman,  8  M.  &  W.  103. 

«  Shep.  Touch.  80,  adopted  per  Martin,  B.,  Fussell  v.  Daniel,  10  Exch.  597; 
Co.  Litt.  43,  a.,  183 ;  Noy,  Max.,  9th  ed.,  311 ;  3  Bla.  Com.,  31st  ed.,  380. 
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alone  tliat  is  able  ;^  and  if  a  deed  be  made  to  one  tbat  is  incapa- 
ble and  another  that  is  capable,  it  shall  enure  only  to  the  latter.^ 
So,  if  mortgagor  and  mortgagee  join  in  a  lease,  this  enures  as  the 
lease  of  the  mortgagee,  and  the  confirmation  of  the  mortgagor* 
And  if  there  be  a  joint  lease  by  tenant  for  life  and  remainderman, 
such  lease  operates  during  the  life  of  the  tenant  as  his  demise 
confirmed  by  the  remainderman,  and  afterwards  as  the  demise  of 
such  last-mentioned  party .^ 

The  preceding  examples  will  probably  sufiice  to  show  that 
where  a  deed  cannot  operate  in  the  precise  manner  or  to  the  full 
extent  intended  by  the  parties,  it  shall,  nevertheless,  be  made  as 
far  as  possible  to  effectuate  their  intention.  Acting,  moreover, 
on  a  kindred  principle,  the  Court  will  endeavour  to  afiix  such  a 
meaning  to  words  of  obscure  and  doubtful  import  occurring  in  a 
deed,  as  *may  best  carry  out  the  plain  and  manifest  in- 
tention  of  the  parties,  as  collected  from  the  four  corners 
of  the  instrument, — with  these  qualifications,  however,  that  the 
intent  of  the  parties  shall  never  be  carried  into  effect  contrary  to 
the  rules  of  law,'  and  that,  as  a  general  rule,  the  Court  will  not 
introduce  into  a  deed  words  which  are  not  to  be  found  there,' 
nor  strike  out  of  a  deed  words  which  are  there,  in  order  to  make 
the  sense  different.'  The  following  important  illustrations  of  the 
above  propositions  may  advantageously  be  noticed,  and  many 
others  of  equal  practical  importance  will,  doubtless,  readily  sug- 
gest themselves  to  the  reader. 

In  cases  prior  to  and  excluded  from  the  operation  of  the  recent 
stats.  7  &  8  Yict.  c.  76,  s.  i,'  and  8  &  9  Yict.  c.  106,  s.  3,  the 
question  whether  a  particular  instrument  should  be  construed  as 
a  lease  or  as  an  agreement  for  a  lease  must  be  answered  by  cou- 

'  Shep.  Touch.  81 ;  Fincli,  Law,  60.  '  Sbep.  Touch.  83. 

'Doe  d.  Barney  v.  Adams,  3  Cr.  &  J.  333;  per  Lord  Lyndhurst,  C.  B., 
Smith  V.  Pocldington,  1  Cr.  6c  J.  440. 

■•  Treport's  case,  6  Rep.  13. 

'  "  A  party  cannot, ' '  indeed, ' '  without  tlie  very  strongest  evidence,  be  supposed 
to  intend  to  contravene  the  rules  of  law,  or  to  create  a  forfeiture  :"  3  Smith,  L. 
C.,4thed.,415. 

s  Vide,  perWilles,  C.  J.,  Parkhurst  v.  Smith,  Willes,  333  ;  cited  and  applied, 
per  Alexander,  C.  B. ,  Colmore  v.  Tindall,  3  Yo.  &  J.  618  ;  per  Lord  Brougham, 
C,  Langston  v.  Langston,  3  CI.  <fc  Fin.  348  ;  Pannell  v.  Mill,  3  C.  B.  C',>5,  037  : 
54  E.  C.  L.  R. 

'  White  v.  Bumby,  10  L.  J.,  Q.  B.  156  ;  secus  as  to  mere  surjilusage,  post. 

8  See  Burton  v.  Reevell,  16  M.  &  W.  307. 
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sidering  tlae  intention  of  the  parties,  as  collected  from  the  instru- 
ment itself;  and  any  words  whicli  suf&ce  to  explain  the  intent  of 
the  parties,  that  the  one  should  divest  himself  of  the  possession, 
and  the  other  come  into  it  for  such  a  determinate  time,  whether 
they  run  in  the  form  of  a  licence,  covenant,  or  agreement,  will  of 
themselves  be  held,  in  construction  of  law,  to  amount  to  a  lease 
for  years  as  effectu-ally  as  if  the  most  proper  and  pertinent 
p,,. ,  o„,  words  had  been  made  use  *of  for  that  purpose.^  "  The 
rule,"  observes  Parke,  B.,  "  which  is  laid  down  in  all 
the  cases,  is,  that  you  must  look  at  the  whole  of  the  instrument 
to  judge  of  the  intention  of  the  parties,  as  declared  by  the  words 
of  it,  for  the  purpose  of  seeing  whether  it  is  an  agreement  or  a 
lease."^ 

The  rules  applicable  and  cases  decided  with  reference  to  the 
construction  of  covenants  will  also  be  found  te  furnish  strong 
and  abundant  instances  of  the  anxiety  which  our  Courts  evince 
to  effectuate  the  real  intention  of  the  parties  to  a  deed  or  agree- 
ment;' for  it  is  not  necessary,  in  order  to  charge  a  party  with  a 
covenant,  that  there  should  be  express  words  of  covenant  or 
agreement,  but  it  is  enough  if  the  intention  of  the  parties  to  create 
a  covenant  be  apparent.*'  Where,  therefore,  words  of  recital  or 
reference  manifest  a  clear  intention  that  the  parties  shall  do  cer- 
tain acts,  the  Courts  will,  from  these  words,  infer  a  covenant  to 
do  such  acts,  and  will  sustain  actions  of  covenant  for  their  non- 
performance as  effectually  as  if  the  instruments  had  contained 
express  covenants  to  perform  them.''     In  brief,  ''  no  particular 

1  Bac.  Abr.  "Leases,"  (K.);  and  2  Shep.  Touch.,  by  Preston,  273;  cited, 
Juilsm.  Doe  d.  Parsley  v.  Day,  2  Q.  B.  152,  et  seq. :  42  E.  C.  L.  R. ;  Alderman 
V.  Neate,  4  M.  &  W.  704. 

2  Gore  V.  Lloyd,  12  M.  &  W.  478 ;  Doe  d.  Morgan  v.  Powell,  8  Scott,  N.  R. 
687  ;  Doe.  d.  Wood  v.  Clarke,  7  Q,  B.  211 ;  53  E.  0.  L.  R. ;  per  Wiglitman,  J., 
Jones  V.  RejTiolds,  1  Q.  B.  517 ;  41  E.  C.  L.  R.;  Chapman  v.  Towner,  6  M.  & 
W.  100 ;  per  Mansfield,  C.  J.,  Morgan  v.  Bissell,  3  Taimt.  72,  cited  per  Jervis, 
C.  J.,  Stratton  v.  Pettit,  16  C.  B.  436  :  81  E.  C.  L.  R. :  Curling  v.  Mills,  7  Scott, 
N.  R.  709,  735 ;  Tarte  y.  Darbj',  1.5  M.  &  "W.  601.  See  Drury  v.  Macnamara, 
5  E.  &  B.  612  :  85  E.  C.  L.  R. 

3  See  Doe  d.  Rogers  v.  Price,  8  C.  B.  894  :  65  E.  C.  L.  R. 
■iPerTindal,  0.  J.,  Courtney  v.  Taylor,  7  Scott,  N.  R.  765  ;  Wood  v.  The 

Copper-mmers  Co.,  7  C.  B.  906  :  62  E.  C.  L.  R.;  per  Parke,  B.,  Rigby  t.  Great 
Western  R.  C,  14  M.  &  W.  815  ;  and  in  James  v.  Cochrane,  7  Exch.  177 ;  S. 
C,  8  Id.  556. 

5  Judgm.  Aspdin  v.  Austin,  5  Q.  B.  683  :  48  E.  C  L.  R. ;  cited  Dunn  v.  Sayles, 
Id.  692  ;  and  in  Rust  v.  Nottidge,  1  E.  &  B.  104  :  73  E.  C.  L.  R. ;  Williams  v. 
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*form  of  words  is  necessary  to  form  a  covenant;   but  r^.^nQ-, 
wliererer  the  Court  can  collect  from  the  instrument  an  -' 

engagement  on  tlie  one  side  to  do  or  not  to  do  something,  it 
amounts  to  a  covenant,  whetlier  it  is  in  the  recital  or  in  any  other 
•part  of  the  instrument."' 

In  like  manner  where  the  language  of  a  covenant  is  such  that 
the  covenant  may  be  construed  either  as  joint  or  as  several,  it 
shall  be  taken,  at  common  law,  to  be  joint  or  several,  according 
to  the  interest  of  the  covenantees.  Where,  however,  the  covenant 
is  in  its  terms  expressly  and  positively  joint,  it  must  be  construed 
as  a  joint  covenant  in  compliance  with  the  declared  intention  of 
the  parties.^ 

In  like  manner,  the  rule  has  been  established  by  a  long  series 
of  decisions  in  modern  times,  that  the  question,  whether  covenants 
are  to  be  held  dependent  or  independent  of  each  other,  is  to  be 
determined  by  the  intention  or  meaning  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application  of  common 
sense  to  each  particular  case :  to  the  intention,  when  once  dis- 
covered, all  technical  forms  of  expression  must  give  waj'.'  Where, 
therefore,  a  question  arose  whether  *certain  covenants  in  r^;..  oq-, 
marriage  articles  T\'ere  dependent  or  not,  Lord  Cottenham, 
C,  observed,  "  If  the  provisions  are  clearly  expressed,  and  there 
is  nothing  to  enable  the  Court  to  put  upon  them  a  construction 
different  from  that  which  the  words  import,  no  doubt  the  words 
must  prevail :  but  if  the  provisions  and  expressions  be  contradic- 
tory, and  if  there  be  grounds  appearing  upon  the  face  of  the 

BuiTell,  1  C.  B.  429;  50  E.  C.  L.  R.:  where  the  distinction  between  express 
covenants  and  covenants  in  law  is  pointed  out. 

'  Per  Parke,  B.,  Great  Northern  R.  C.  v..  Harrison,  13  C.  B.  609  ;  74  E.  C. 
L.  R.;  Judgm.  Rashleigh  v.  South  Eastern  R.  C,  10  C.  B.  633  :  70  B.  C.  L.  R.; 
as  10  which  case  see  Kniglit  v.  Gravesend  and  Milton  Watcnvorks  Co.,  2  H.  & 
N.  10,  11. 

2  Judgm.  Bradbume  v.  Botfield,  14  M.  &  W.  564,  573 ;  per  ]\Iaule,  J.,  Beer 
V.  Beer,  12  C.  B.  78  ;  74  E.  C.  L.  R.:  citing  WcthoreU  v.  Langston,  1  Exch. 
634;  Hopkinson  v.  Lee,  6  Q.  B.  W,i ;  51  E.  C.  L.  R.;  Foley  v.  Addenbrooke,  4 
Q.  B.  207 :  45  E.  C.  L.  R. ;  Sorsbie  v.  Park,  13  U.  &  W.  146  ;  Mills  v.  Ladbroke, 
7  Scott,  N.  R.  1005,  1033;  per  Parke,  B.,  Wootton  v.  StclTenoni,  13  M.  &W. 
134;  Harrold  v.  Whitaker,  11  Q.  B.  147,  163;  63  E.  C.  L.  R.;  Wakefield  v. 
Brown,  Q.  B.  209  :  58  E.  C.  L.  R.:  followed  in  Magnay  v.  Edwards,  13  C.  B. 
479  :  76  E.  C.  L.  R. 

3  Judgm.  Stavers  v.  Curling,  3  Bing.  N.  C.  368  :  32  E.  C.  L.  R. ;  SibthoiiJ  v. 
Brunei,  3  Exch.  826,  838;  Hemans  v.  Picciotto,  1  C.  B.,  N.  S.  646:  87  E.  C. 
L.  R.     See  Mackintosh  v.  Midland  Counties  R.  C,  14  M.  &  W.  518. 
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instrument,  affording  proof  of  the  real  intention  of  the  parties, 
then  that  intention  will  prevail  against  the  obvious  and  ordinary 
meaning  of  the  words.  If  the  parties  have  themselves  furnished 
a  key  to  the  meaning  of  the  words  used,  it  is  not  material  by 
what  expression  they  convey  their  intention.' 

The  construction  of  covenants,  it  has  also  been  truly  said,  is 
the  same  in  equity  as  at  law.  "  But,  though  the  construction  is 
the  same,  it  is  most  certain  the  performance  may  differ  in  the  one 
court  from  what  it  is  in  the  other.  At  law  a  covenant  must  be 
strictly  and  literally  performed  according  to  the  true  intent  and 
meaning  of  the  parties,  so  far  as  circumstances  will  admit ;  but  if, 
by  unavoidable  accident, — if  by  fraud,  by  surprise  or  ignorance, 
not  wilful,  parties  may  have  been  prevented  from  executing  it 
literally,  a  Court  of  equity  will  interfere,  and,  upon  compensation 
being  made,  the  party  having  done  everything  in  his  power  and 
being  prevented  by  the  means  I  have  alluded  to,  will  give 
relief."^ 

r*4.Qm  *The  same  sense,  we  may  in  the  next  place  observe,  is 
to  be  put  upon  the  words  of  a  contract  in  an  instrument 
under  seal  as  would  be  put  upon  the  same  words  in  any  instru- 
ment not  under  seal :  that  is  to  say,  the  same  intention  must  be 
collected  from  the  same  words,  whether  the  particular  contract  in 
which  they  occur  be  special  or  not.^ 

In  the  case,  then,  of  a  contract  or  agreement,  whether  by  deed 
or  parol,  the  Courts  are  bound  so  to  construe  it,  ut  res  magis  valeat 
quam  pereat — that  it  may  be  made  to  operate  rather  than  be  ineffi- 
cient ;  and,  in  order  to  effect  this,  the  words  used  shall  have  a 
reasonable  intendment  and  construction.*  Words  of  art,  for 
instance,  which,  in  the  understanding  of  conveyancers,  have  a 
peculiar  technical  meaning,  shall  not  be  scanned  and  construed 
with  a  conveyancer's  acuteness,  if,  by  so  doing,  one  part  of  the 
instrument  is  made  inconsistent  with  another,  and  the  whole  is 
incongruous  and  unintelligible ;  but  the  Court  will  understand 

'  Per  Lord  Cottenham,  C,  Lloyd  y.  Loyd,  2  My.  &  Or.  202.  Li  the  notes  to 
Pordage  v.  Cole,  1  Wms.  Saunds.  319,  are  specified  various  cases  in  wliich  the 
Court  has  done  great  violence  to  the  strict  letter  of  covenants,  for  the  purpose 
of  cari'ying  into  effect  wlmt  was  considered  to  be  the  real  intention  of  the  parties. 

2  Per  Sir  R.  P.  Arden,  M.  R.  3  Ves.  jun.  692. 

■■  Per  Lord  EUenborough,  C.  J.,  13  East,  74. 

<  Com.  Dig.,  "Pleader,"  (C.  25)  ;  Bac,  Works,  vol.  4,  p.  25  ;  Noy,  Max., 
9th  ed.,  p.  50. 
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the  words  used  in  their  popular  sense,  and  will  interpret  the 
language  of  the  parties  secnndmn  suhjedam  maleriem,  referring 
particular  expressions  to  the  particular  subject-matter  of  the 
agreement,  so  that  full  and  complete  force  may  be  given  to  the 
whole.^ 

Whether,  for  example,  a  particular  clause  in  a  charter-  r.v.^q-,-, 
party*  shall  be  held  to  be  a  condition,  upon  the  non- 
performance  of  which  by  the  one  party,  the  other  is  at  liberty  to 
abandon  the  contract,  and  consider  it  at  an  end, — or  whether  it 
amounts  to  an  agreement  only,  the  breach  whereof  is  to  be 
recompensed  by  an  action  for  damages, — must  depend,  in  each 
partiou-lar  case,  upon  the  intention  of  the  parties,  to  be  collected 
from  the  terms  of  the  agreement  itself,  and  from  the  subject- 
matter  to  which  it  relates ;  it  cannot  depend  on  any  formal 
arrangement  of  the  words,  but  on  the  reason  and  sense  of  the 
thing,  as  it  is  collected  from  the  whole  contract.^  In  such  a  case, 
therefore,  the  rule  applies,  in  conventionibus  contrahent turn  voluntas 
potius  quarn  vcrha  spectari  placuiP — in  contracts  and  agreements 
the  intention  of  the  parties,  rather  than  the  words  actually  used 
by  them,  should  be  considered. 

Subject,  however,  to  the  preceding  remarks.  Courts  both  of  law 
and  of  equity  will  apply  the  ordinary  rules  of  construction  in 
interpreting  instruments,  and  will  construe  wi^irds  according  to 
their  strict  and  primary  acceptation,  unless,  from  the  immediate 
contest  or  from  the  intention  of  the  parties  apparent  on  the  face 
of  the  instrument,  the  words  appear  to  have  been  used  in  a 
different  sense,  or  unless,  in  their  strict  sense,  they  are  incapable 
of  being  carried  into  cflcct.  It  must,  moreover,  be  observed  that 
the  meaning  of  a  particular  word  may  be  shown  by  parol  evi- 


'  Hallewell  v.  MoitcII,  1  Scott,  N.  R.  309  ;  per  Cur.,  Hill  v.  Grangr,  Plowd, 
1G4,  170;  cited  Arg.  3  Q.  B.  509  :  43  E.  C,  L,  R.;  per  "WiUes,  C.  J,,  Willesp. 
333 ;  Heseltine  v.  Siggers,  1  Exch.  856. 

As  to  construing  an  award,  see  law  v.  Blackburrow,  14  C.  B.  77;  78  E.  C. 
L.  R.;  Mays  v.  Cannell,  15   C.  B.  107  :  80  E.  C.  L.  R.:  and  cases  there  cited. 

As  to  the  sense  in  which  words  slanderous  or  libellous  arc  to  be  undcrstuud, 
see  Daines  v.  llarlley,  3  Exch.  200  ;  Turner  v.  Mwyweatliev,  7  0.  B.  251  :  03 
B.  C.  L.  R. 

'  Judgm.  Glaholni  v.  Hays,  3  Scott,  N.  R.  483;  recognised  in  Ollivc  v. 
Booker,  1  Exch.  416,  433  ;  OliYcr  v.  Fieldon,  4  ExcJi.  135,  138,'and  Crookewit 
V.  Fletcher,  1  H.  &  N.  911 ;  per  Lord  Ellenborough,  C.  J.,  Ritchie  v.  Atkiusoa, 
10  East,  300  ;  Judgm.  Furze  v.  Sharwood,  3  Q.  B.  415 :  42  E.  C.  L.  li. 

"  17  Johns.  (U.  S.)  R.  150,  and  cases  there  cited. 
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dence  to  be  different  in  some  specified  place,  trade,  or  business, 
r*4.q9i  ^^°^  ^^^  proper  and  *ordinary  acceptation  ;i  various  cases 

illustrating  this  remark  will  be  hereafter  cited. 
With,  respect  to  patents,  it  was  long  since  observed  by  Lord 
Eldon,  that  they  are  to  be  considered  as  bargains  between  the 
inventor  and  the  public,  to  be  judged  of  on  the  principles  of  good 
faith,  by  making  a  fair  disclosure  of  the  invention,  and  to  be 
construed  as  other  bargains.^  Moreover,  although  formerly  there 
seems  to  have  been  very  much  a  practice,  with  both  judges  and 
juries,  to  destroy  the  patent  right  even  of  beneficial  patents,  by 
exercising  great  astuteness  in  taking  objections  as  to  the  title 
of  the  patent,  and  more  particularly  as  to  the  specification,  in 
consequence  of  which  many  valuable  patent  rights  have  been 
destroyed ;  yet,  more  recently,  the  Courts  have  not  been  so  strict 
in  taking  objections  to  the  specification,  but  have  rather  endea- 
voured to  deal  fairly  both  with  the  patentee  and  the  public, 
willing,  to  give  to  the  patentee,  on  his  part,  the  reward  of  a 
valuable  patent,  but  taking  care  to  secure  to  the  public,  on  the 
other  hand,  the  benefit  of  that  proviso  (i.  e.,  the  proviso  requiring 
a  specification)  which  is  introduced  into  the  patent  for  their 
advantage,  so  that  the  right  to  the  patent  may  be  fairly  and 
T*AQ^i  P^opsrly  expressed  in  the  specification.'     In  construing  a 

■^'specification  accordingly  the  whole  instrument  must  be 
taken  together,  and  a  fair  and  reasonable  interpretation  is  to  be 
given  to  the  words  used  in  it  f  the  words  of  the  specification 
being  construed  according  to  their  ordinary  and  proper  meaning, 
unless  there  be  something  in  the  context  to  give  them  a  different 
meaning,  or  unless  the  facts  properly  in  evidence,  and  with  refer- 

>  See,  per  Pollock,  C.  B.,  Mallan  v.  May,  13  M.  &  W.  511 ;  Lewis  v.  Mar- 
shall, 8  Scott,  N.  R.  477,  494;  per  Parke,  B.,  Clift  v.  Schwabe,  8  C.  B.  469, 
470  :  54  E.  C.  L.  E. ;  per  Lord  Cranworth,  C.  Grey  v.  Pearson,  6  H.  L.  Gas.  78. 

2  Per  Alderson,  B.,  Neilson  v.  Harford,  Wclis.  Pat.  Gas.  341 ;  Norman  on 
Patents,  78,  79. 

'  Per  Parke,  B.,  Neilson's  Patent,  Webs.  Pat.  Gas.  310;  per  Alderson,  B,, 
Morgan  v.  Seaward,  Id.  178,  who  observes :  "  It  is  the  duty  of  a  party  who 
takes  out  a  patent  to  specify  what  his  invention  really  is :  and  although  it  is  the 
bounden  duty  of  a  jury  to  protect  him  in  the  fair  exercise  of  his  patent  right,  it 
is  of  great  importance  to  the  public,  and  by  law  it  is  absolutely  necessary,  that 
the  patentee  should  state  in  his  specification,  not  only  the  nature  of  his  inven- 
tion, but  how  that  invention  may  be  carried  into  efl'ect." 

1  Beard  v.  Egerton,  8  C.  B.  165 :  65  E.  C.  L.  R. 
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ence  to  whioli  the  patent  must  be  construed,  should  show  that  a 
different  interpretation  ought  to  be  made,^ 

The  following  remarks  of  Lord  Ellenborough,  0.  J.,  with 
reference  to  a  policy  of  insurance,  here  also  occur  to  mind  as 
generally  applicable.  "  The  same  rule  of  construction,"  says  that 
learned  Judge,  "  which  applies  to  all  other  instruments,  applies 
equally  to  this  instrument  of  a  policy  of  insurance,  viz.,  that  it  is 
to  be  construed  according  to  its  sense  and  meaning,  as  collected, 
in  the  first  place,  from  the  terms  used  in  it,  which  terms  are 
themselves  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally,  in  respect  to  the  subject- 
matter, — as  by  the  known  usage  of  trade,  or  the  like, — acquired 
a  peculiar  sense  distinct  from  the  popular  sense  of  the  same 
words,  or  unless  the  context  evidently  points  out  that  they  must 
in  the  particular  instance,  and  in  order  to  effectuate  the  imme- 
diate intention  of  the  parties  to  that  contract,  be  understood  in 
some  other  special  and  peculiar  sense."" 

In  construing  a  will,  it  has  been  said,  that  the  intention  p^^q  - -, 
*of  the  testator  is  the  polar  star  by  which  the  Court 
should  be  guided,  provided  no  rule  of  law  is  thereby  infringed.' 
"It  is  the  duty  of  those  who  have  to  expound  a  will,  if  they  can, 
ex  fumo  dare  lucem^*  In  other  words,  the  first  thing  for  con- 
sideration always  is,  what  was  the  testator's  intention  at  the  time 
he  made  the  will;  and  then'  the  law  carries  that  intention  into 
effect  as  nearly  as  it  can,  according  to  certain  settled  technical 
rules.' 

1  Judgm.  Elliott  v.  Turner,  (in  error),  3  C.  B.  446,  461 :  52  E.  C.  L,  R.  S.p 
also,  Boulton  v.  Bull,  3  H.  Bla.,  500 ;  Ilawortli  Hardcastle,  1  Bing.,  N.  C.  191  : 
27  E.  C.  L.  R 

'  Robertson  V.  French,  4  East,  13o,  136;  cited  per  Lord  Tenterdcn,  C.  J., 
Hunter  v.  Leathley,  10  B.  &  C.  871  :  31  E.  C.  L.  R. 

•'■  Per  Lord  Kenyon,  0.  J.,  Watson  y.  Foxon,  3  East,  43  ;  per  Willes,  C.  J., 
Doe  V.  Underdown,  Willes,  R.  296  ;  per  BuUer,  J.,  Smith  v.  Coffin,  2  H.  Bla. 
450  ;  cases  cited,  Arg.  Ley  v.  Ley,  3  Scott,  N.  R.  1 68  ;  Doe  d.  Amlot  v.  Davies, 
4  M.  &  W.  599,  607  ;  Doe  d.  Tremewen  v.  Pennewen,  11  A.  &  E.  131  :  39 
E.  C.  L.  R.';  per  Parke,  B.,  Grovcr  v.  Buminghani,  5  Exch.  191. 

4  Per  V.  0.  E.,  De  Beauvoir  v.  De  Beauvoir,  15  L.  J.,  Chanc.  308 ;  S.  C,  15 
Sim.  163,  3  H.  L.  Cas.  534. 

'Judgm,  Doe  d.  Scott  v.  Roach,  5  JI.  &  S.  490;  Hodgson  v.  Ambrose, 
Dougl.  341 ;  Festing  v.  Allen,  13  M.  &  W.  270  ;  Alexander  v.  Alexander,  16 
C.  B.  59 :  81  E.  C.  L.  R.  ;,Doe  d.  Bills  v.  Hopkinson,  5  Q.  B.  223  :  48  E.  C. 
L.  R;  Doed.  Stevenson  v.  Glover,  1  C.  B.  459  :  50  E.  C.  L.  R. 
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"  Touching  the  general  rules  to  be  observed  for  the  true  con- 
struction of  wills,"  says  Dodderidge,  J., — "  in  testameniis  plenius 
iestatoris  intentionem  scndamur.  But  yet  this  is  to  be  observed 
with  these  two  limitations :  1st,  his  intent  ought  to  be  agreeable 
to  the  rules  of  law ;  2ndly,  his  intent  ought  to  be  collected  out  of 
the  words  of  the  will.  As  to  this,  it  may  be  demanded,  how 
shall  this  be  known?  To  this  it  may  be  thus  answered:  first, 
to  search  out  what  was  the  scope  of  his  will ;  secondly,  to  make 
such  a  construction,  so  that  all  the  words  of  the  will  may  stand ; 
for  to  add  anything  to  the  words  of  the  will,  or  in  the  construc- 
tion made  to  relinquish  and  leave  out  any  of  the  words,  is  male- 
dicia  glossa.     But  every  string  ought  to  give  its  sound."' 

*In  a  modern  case,  involving  important  interests,^  the 
following  were  laid  down  as  the  leading  and  fundamental 
rules  for  construing  a  will.  In  the  first  place,  the  intention  of 
the  testator  ought  to  be  the  only  guide  of  the  Court  to  the  inter- 
pretation of  his  will ;  yet  it  must  be  his  intention  as  collected 
from  the  words  employed  by  himself  in  his  will.^  No  surmise  or 
conjecture  of  any  object,  which  the  testator  may  be  supposed  to 
have  had  in  view,  can  be  allowed  to  have  any  weight  in  the  coil- 
struction  of  his  will,  unless  such  object  can  be  collected  fronj 
the  plain  language  of  the  will  itself  If,  for  instance,  there  be  a 
question  as  to  the  meaning  of  a  proviso  in  a  will,  and  its  appli- 
cation to  a  giv^n  state  of  facts,  the  Court  will  consider  whether 
the  testator  has,  by  the  proviso,  declared  an  intention  with 
suf&cient  clearness  to  reach  the  particular  case  which  has  actu- 
ally happened,  and  whether  he  has  employed  such  machinery 
in  his  will  as  is  capable  of  carrying  such  declared  intention  into 
effect.^ 

1  Per  Dodderidge,  J.,  Blamford  v.  Blamford,  3  Buls.  ins. 

2  Earl  of  Scarborongli  v.  Doe  d.  Savile,  3  A.  &  E.  897:  30  E.  C.  L.  R. 

» In  Doe  d.  Sams  t.  Garlick,  14  M.  &  W.  701,  Parke,  B.,  obseryes,  that  dif 
•ficulties  have  arisen,  from  confounding  the  testatoi''s  intentionviiX'h  his  meaning, 
" Intention  rnsij  mean  what  the  testator  intended  to  have  done,  whereas  the  only- 
question  in  the  construction  of  wills  is  on  the  meaning  of  Hie  words. ' '  In  Grover 
V.  Bumingham,  5  Exch.  194,  Eolfe,  B.,  also  observes,  "  We  arc  to  ascertain  by 
construing  the  will  no7i  quod  iioluit  sed  quod  dirit,  or  rather  we  are  to  ascertain 
quod  wluit  by  interpreting  quod  dixit."  And  see,  per  Lord  Wensleydale,  Grey 
V.  Pearson,  6  H.  L.  Cas.  106. 

<  .Tudgm.  Earl  of  Scarborough  v.  Doe  d.  Savile,  3  A.  &  E.  963,  963  :  30  E. 
C.  L.  E.:  cited,  8  M.  &  W.  300. 
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In  the  second  place,  it  is  a  necessary  rule  in  the  investigation 
of  the  intention  oF  a  testator,  not  only  that  regard  should  be  paid 
to  the  words  of  the  will,  in  order  to  determine  the  operation  and 
efi'ect  of  the  devise,  but  that  the  legal  consequences  which  may 
follow  from  the  """nature  and  qualities  of  the  estate,  when  p.>.  ,q^-, 
once  collected  from  the  words  of  the  will  itself,  should  be 
altogether  disregarded  ;^  for  example,  in  determining  whether  the 
intention  of  the  testator  was,  in  any  particular  case,  to  give  the 
devisee  an  estate-tail,  or  for  life  only,  it  is  not  a  sound  or  legiti- 
mate mode  of  reasoning  to  import  into  the  consideration  of  the 
question,  that,  if  the  estate  is  held  to  be  an  estate-tail,  the  devisee 
will  have  the  power  of  defeating  the  intention  of  the  testator 
altogether,  by  suffering  a  common  recovery ;  for  the  Court  will 
not  assume  that  the  testator  was  ignorant  of  the  legal  conse- 
quence and  effect  of  the  disposition  which  he  has  himself  made  ;^ 
and  a  person  ought  to  direct  his  meaning  according  to  the  law, 
and  not  seek  to  mould  the  law  according  to  his  meaning ;  for,  if 
a  man  were  assured,  that  whatever  words  he  made  use  of,  his 
meaning  only  would  be  considered,  he  would  be  very  careless 
about  the  choice  of  his  words,  and  the  attempt  to  explain  his 
meaning  in  each  particular  case  would  give  rise  to  infinite  con- 
fusion and  uncertainty.^ 

Hence,  although  it  is  the  duty  of  the  Court  to  ascertain  and 
carry  into  effect  the  intention  of  the  party,  yet  there  are,  in  many 
cases,  fixed  and  settled  rules  by  which  that  intention  is  deter- 
mined ;  and  to  such  rules  the  wisest  judges  have  thought  proper 
to  adhere,  in  opposition  to  their  own  private  opinions  as  to  the 
probable  intention  of  the  party  in  any  particular  case.^ 

*The  object,  indeed,  of  all  such  technical  rules  is  to   r^j.iq^-, 
create   certainty,  and  to  prevent  litigation,  by  enabling 
those  who   are  conversant  with  these   subjects  to  give    correct 
advice,  which  A\'ould  evidently  be  impossible,  if  the  law  were 
uncertain  and  liable  to  flactuation  in  each  particular  case.° 

'  At  the  same  time  the  circumstance,  that  tlie  language  if  stricll.v  construed 
will  lead  to  a  consequence  inconsistent  with  the  presumalAe  intention,  is  not  to 
be  left  out  of  view,  especially  if  other  considerations  lead  to  the  same  result : 
Judgm.  QuickC  v.  Loach,  13  M.  &  W.  228. 

2  3  A.  &  B.  963,  964 ;  per  Parke,  B.,  Morrice  v.  Langham,  8  M.  &  "W".  207. 

3  Plowd.  163. 

*  See  per  Alexander,  C.  B,,  6  Bing.  478  :  19  E.  C,  L.  R.;  Judgm.  2  Phill.  68 
'  Per  Pollock,  C.  B.,  Doe  d.  Sa))is  v.  Garlick,  14  M.  &  W.  707. 
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In  accordance  with  the  remarks  above  offered,  Parke,  B.,  in  an 
important  case  respecting  tlie  application  of  tlie  rule  against 
perpetuities,  thus  expressed  himself: — "We  must  first  ascertain 
the  intention  of  the  testator,  or,  more  properly,  the  meaning  of 
his  words  in  the  clause  under  consideration,  and  then  endeavour 
to  give  effect  to  them  so  far  as  the  rules  of  law  will  permit.  Our 
first  duty  is  to  construe  the  will,  and  this  we  must  do  exactly  in 
the  same  way  as  if  the  rule  against  perpetuity  had  never  been 
established,  or  were  repealed  when  the  will  was  made,  not  vary^ 
iug  the  construction  in  order  to  avoid  the  effect  of  that  rule,  but 
interpreting  the  words  of  the  testator  wholly  without  reference 
to  it."^ 

The  rule  in  Shelley's  case — by  which,  where  an  estate  of 
freehold  is  limited  to  a  person,  and  the  same  instrument  contains 
a  limitation,  either  mediate  or  immediate,  to  his  heirs  or  the 
heirs  of  his  body,  the  word  "  heirs  "  is  construed  as  a  word  of 
limitation^ — will  occur  to  the  reader  as  a  familiar  instance  of  an 
arbitrary  and  technical  rule  of  construction,  the  authority  of 
which  is  acknowledged  by  the  Courts,  even  where  its  application 
may  tend  to  defeat  the  intention  of  the  testator.  In  like  manner, 
r*j.Qfti  ^^  ^^  ^  ^^^^  which  has  through  a  long  series  of  *cases  been 
uniformly  acted  iipon,  although  now  by  a  recent  statute 
tendered  inapplicable  in  the  case  of  wills,^  that  a  power  of 
appointment  over  realty  shall  not  be  considered  as  executed, 
unless  the  instrument  which  is  relied  upon  as  an  execution  of  the 
power  contain  a  reference  thereto,  or  to  the  property  which  was 
the  subject  of  the  power,  or  u.nless  the  provision  made  by  the 
person  entrusted  with  the  power  would  have  been  ineffectual,  and 
would  have  had  nothing  to  operate  upon  unless  it  were  con- 
sidered as  an  execution  of  such  power.* 

So,  in  the  case  of  personalty,  the  rule  under  the  law  as  it 

'  Per  Parke,  B.,  Lord  Dungannon  v.  Smith,  13  CI.  &  Pin.  599. 

2  3  Jarm.,  Wills,  Sd  ed.,  273.  See  Harrison  v.  Harrison,  8  Scott,  N.  R.  883, 
873 ;  Cole  v.  GoWe,  13  C.  B.  445  :  76  E.  C-  L.  E. 

3  The  rule  does  not  apply  to  any  will  made  or  republished  since  the  stat.  1 
"Vict. ,  c.  26,  came  into  operation.  See  sect.  27,  which  provides  that  real  and 
personal  property  over  which  the  testator  has  a  power  of  appointment  shall  pass 
by  a  general  devise  or  bequest,  unless  a  contrary  intention  shall  appear. 

i  Denn  d.  Nowell  v.  Roake,  6  Bing.  475 :  19  E.  C.  L.  R.;  S.  C,  4  Bligh,  N. 
8.  1 ;  Doe  d.  Caldecott  v.  Johnson,  8  Scott,  N.  R.  7G1 ;  Logan  v.  Bell,  Id.  873  ; 
Hughes  V.  Turner,  8  My.  &  K.  666. 
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formerly  existed  was,  that  a  general  bequest  does  not  exercise  a 
power,,  unless,  indeed,  an  intention  so  to  do  can  be  collected  from 
the  entire  instrument ;  and  in  a  case  before  Sir  W.  Grant,  M.  E., 
to  which  this  rule  was  applied,"  and  which,  notwithstanding  the 
recent  statutory  alteration  of  the  law,  may  be  mentioned  as  appo- 
site to  our  present  subject,  it  appeared  that  a  person  had  power 
to  appoint  100?.  by  her  will,  and  possessed  nothing  but  a  few 
articles  of  furniture  of  her  own  to  answer  the  bequest ;  and  the 
learned  Ju.dge  observed,  "In  my  own  private  opinion  I  think  the 
intention  was  to  give  the  lOOZ.,  which  the  testatrix  had  a  power 
to  dispose  of,  but  I  do  not  conceive  that  I  can  judicially  declare 
it  to  have  been  executed." 

*"If,"  says  Lord  Cottenham,  in  a  more  recent  case,  "there  r^^QQ-i 
be  any  ambiguity,  then  it  is  the  duty  of  the  Court  to  put  ^ 

■that  construction  upon  the  words  which  seems  best  to  carry  the 
intention  into  effect ;  but  if  there  be  no  ambiguity,  however 
unfortunate  it  may  be  that  the  intention  of  the  testator  should 
fail,  there  is  no  right  in  any  Court  of  justice  to  say  those  words 
shall  not  have  their  plain  and  unambiguous  meaning."^ 

Not  only  are  there  fixed  and  established  rules  by  which  the 
Courts  will,  in  certain  cases,  be  guided  in  determining  the  legal 
efiect  and  operation  .of  a  testamentary  instrument,  but  there  are 
likewise  certain  technical  expressions,  of  which  the  established 
legal  interpretation  is  different  from  the  meaning  which  in  ordi- 
nary language  would  be  attributed  to  them ;  and,  consequently,  a 
will  in  which  such  expressions  occur  may,  in  some  cases,  be  made 
to  operate  in  a  manner  different  from  that  intended  by  the  testa- 
tor :^  the  duty  of  the  Court  being  to  give  effect  to  all  the  words 
of  the  will,  if  that  can  be  done  without  violating  any  part  of  it, 
and  also  to  construe  technical  words  in  their  proper  sense,  where 
they  can  be  so  understood  consistently  with  the  context.'' 

'  Jones  V.  Tucker,  3  Mer.  533. 

2  Earl  of  Hardwicke  v.  Douglas,  7  CI.  &  Fin.  815  ;  per  Lord  Kenyon,  C.  .T., 
Denn  v.  Bagshawe,  6  T.  R.  512 ;  per  Lord  Alvanley,  Poole  v.  Poole,  3  B.  A:  P. 
637-629. 

3  See  3  Powell  on  Devises,  by  Jarman,  3d  ed.,  564,  et  acq.;  Doe  d.  Blesard  v. 
Simpson,  S  Scott,  N.  R.  774. 

'  Judgm.  Doe  d.  Cape  v.  "Walker,  3  Scott,  N.  R.  334 ;  per  Alderson,  B.,  Lees 
V.  Moseley,  1  Yo.  &  Coll.  589 ;  cited,  Arg.  Greenwood  v.  Rothwell,  6  Scott,  X. 
R.  673.  See,  also,  Arg.  Festing  v.  Allen,  13  51.  &  W.  286 ;  Jack  v.  Jlclntyre, 
13  CI.  &  Fin.  158. 
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The  following  observations  of  V.  C.  Knight  Bruce,  although 
having  reference  to  the  particular  circumstances  of  the  case 
immediately  under  his  consideration,  show  very  clearly  the  gene- 
|-^^QQ  ral  principles  which  guide  the  Court  *in  assigning  a 
meaning  to  technical  expressions,  and  it  may  be  almost 
unnecessary  to  remark  that  such  principles  are  recognised  and 
acted  upon  by  Courts  of  common  law  as  well  as  of  equity. 

"Both  reason  and  authority,  I  apprehend,"  says  the  learned 
judge,  "support  the  proposition  that  the  defendants  are  entitled 
to  ask  the  Court  to  read  and  consider  the  whole  of  the  instrument 
in  which  the  clause  stands ;  and,  in  reading  and  considering  it,  to 
bear  in  mind  the  state  of  the  testator's  family,  as  at  the  time  when 
he  made  the  codicil  he  knew  it  to  be ;  and  if  the  result  of  so 
reading  and  considering  the  whole  document  with  that  recollec- 
tion is  to  convince  the  Court,  from  its  contents,  that  the  testator 
intended  to  use  the  words  in  their  ordinary  and  popular  sense, 
and  not  in  their  legal  and  technical  sense,  as  distinguishable  from 
their  ordinarj^  and  popular  sense,  to  give  effect  to  that  conviction 
by  deciding  accordingly.'" 

The  following  instances  will,  perhaps,  sufficiently  serve  to 
illustrate  the  above  remarks : — If  a  testator  leaves  his  jjroperty  to 
be  divided  amongst  his  "children,"  which  is  a  word  bearing  a 
strict  technical  meaning  in  law,  the  Court  would  at  once  construe 
"  children  "  as  meaning  children  born  in  wedlock :  and  if  there 
were  any  such  children  to  whom  that  term  could  be  applied,  the 
bequest  would  be  limited  to  them,  although  it  might  also  appear 
that  the  testator  had  other  children  born  out  of  wedlock  ;  and  no 
evidence  would  be  admissible  to  show  that  he  intended  that  his 
property  should  be  equally  distributed  amongst  all  his  children, 
whether  legitimate  or  illegitimate.  But  if,  upon  the  evidence,  it 
r^^.r-f)-,-,  should  appear  that  *the  testator  never  was  mai-riecl,  so 
that  it  was  impossible  to  apply  the  language  of  his  will  in 
its  strict  and  primary  sense,  and  if  it  further  appeared  tliat  he 
had  illegitimate  children  whom  he  had  always  treated  as  his 
children,  such  evidence,  and  any  other  that  would  tend  to  prove 
that  these  were  the  intended  objects  of  his  bounty,  might  be  used 
for  the  purpose  of  construing  the  bequest  according  to  the  less 
strict  and  technical  meaning  of  the  term  "  children,"  so  as  to  give 

I  Per  Knight  Bruce,  V.  C,  Early  v.  Benhow,  3  Coll.  353. 
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effect  to  the  bequest  of  the  testator,  which  would  otherwise  be 
wholly  inoperative.^ 

In  like  manner,  whci'e  a  bequest  is  made  to  the  "children"  or 
"issue"  of  A.  B.,  the  whole  context  of  the  will  must  be  considered, 
in  endeavouring  to  ascertain  the  proper  effect  to  be  attributed 
to  the  word  "  children"  or  "  issue."  It  may  be,  that  the  word 
"children"  m,ust  be  enlarged  and  construed  to  mean  "issue," 
generally,  or  the  word  "issue"  restricted  so  as  to  mean  children," 
and  each  case  must  depend  on  the  peculiar  expressions  used,  and 
the  structure  of  the  sentences.  When,  however,  the  context  is 
doubtful,  the  Court,  so  far  as  it  can,  will  prefer  that  construction 
which  will  most  benefit  the  testator's  family  generally,  on  the 
supposition  that  such  a  construction  must  most  nearly  correspond 
with  his  intention.^ 

Again,  the  general  rule  of  construction  which  had  prior  to  the 
recent  Wills  Act  been  established  by  a  long  course  of  decided 
cases,  was,  that  the  words  "  dying  without  leaving  issue,^  unless 
they  were  qualified  and  "'^'controlled  by  other  words  in  the  r...  ^^n^ 
context,  must,  when  applied  to  realty,  be  taken  to  refer 
to  an  indefinite  failure  of  issue  ;  and  that  any  executory  devise 
over,  which  was  made  to  depend  on  the  general  failure  of  issue, 
was  void,  on  the  ground  of  its  being  too  remote.  The  point  to 
be  considered,  therefore,  in  determining  whether  or  not  the  above 
words  must  bear  their  proper  and  technical  meaning,  whenever 
the  point  arises  with  reference  to  a  will  unaffected  by  the  recent 
statute,  is,  whether  the  testator  has  or  has  not  shown,  upon  the 
face  of  the  will,  an  intention  that  those  words  should  receive  a 
more  limited  and  qualified  construction.'' 

Further,  it  has  been  placed  beyond  doubt  by  a  great  variety 
of  decisions,  that  the  word  "  estate"*  in  a  will  is  in  itself  sufficient 

'  Per  Erskine,  J.,  Shore  v.  Wilson,  5  Scott,  N.  R.  990.  See  Sir  James  Wi- 
gram's  Treatise  on  Extr.  Evitl.,  3d  ed.,  43,  58. 

2  Per  Lord  Langdale,  M.  P.,  Farrant  v.  Nicliols,  9  Beav.  329,  330  ;  Slater  v. 
Dangerfield,  15  M.  &  "W.  363. 

"  But  now,  by  stat.  7,  Will.  4  &  1  Vict.  c.  26,  s.  29,  the  words  "  die  without 
issue,"  or  "  die  without  leaving  issue,"  shall  be  construed  to  mean  a  want  or 
failure  of  issue  in  the  lifetime,  or  at  the  time  of  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will. 

"  Judgm.  Walker  v.  PetcheU,  1  C.  B.  661  :  50  E.  C.  L.  P.;  Bamford  v.  Lord, 
14  C.  B.  708 :  78  E.  C.  L.  P.;  Biss  v.  Smith,  3  H.  &  N.  105,  113.  See  Eden 
V.  Wilson,  4  H.  L.  Cas.  257 ;  Darley  v.  Martin,  13  0.  B.  683 :  70  B.  C.  L.  P. 

5  "Estate,"  in  Latin,  status,  signifies  the  condition  in  which  the  owner  stands 
with  regard  to  his  property  :  3  Bla.  Com.;  31st  ed.,  103. 
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to  pass  tlie  fee-simple ;  but  the  Court  will  nevertlieless  examine 
the  context  and  other  parts  of  the  will  to  ascertain  if  anything  be 
there  introduced  to  qualify  its  import ;  and  the  material  question, 
if  the  late  Act  does  not  apply,  is,  whether  the  word  is  to  be 
understood  as  describing  the  quantity  of  interest  of  the  testator 
in  the  property  devised,  or  the  local  situation  of  the  property 
only,  or  whether  the  meaning  is  left  in  too  great  uncertainty  to 
defeat  the  claim  of  the  heir-at-law,  which  cannot  be  done  without 
express  words  or  necessary  implication.^ 

P^__  '"'Lastly,  in  determining  whether  an  estate  tail  or  a  life 

estate  only  passes  under  the  words  of  a  given  testa- 
mentary instrument  made  before  the  1st  January,  1838,^  the  same 
general  rule  of  interpretation  above  considered  is  applicable,  and 
has  thus  been  forcibly  stated  and  illustrated  by  Lord  Brougham, 
who  observes — "  I  take  the  principle  of  construction  as  consonant 
to  reason  and  established  by  authority  to  be  this — that,  where, 
by  plain  words,  in  themselves  liable  to  no  doubt,  an  estate  tail  is 
given,  you  are  not  to  allow  such  estate  to  be  altered  and  cut 
down  to  a  life  estate,  unless  there  are  other  words  which  plainly 
show  the  testator  to  have  used  the  former  as  words  of  purchase, 
contrary  to  their  natural  or  ordinary  sense,  or  unless  in  the  rest 
of  the  provisions  there  be  some  plain  indication  of  a  general 
intent  inconsistent  with  an  estate  tail  being  given  by  the  words 
in  question,  and  which  general  intent  can  only  be  fulfilled  by 
sacrificing  the  particular  provisions,  and  regarding  the  expres- 
sions as  words  of  purchase.  Thus,  if  there  is  a  gift  first  to  A. 
and  the  heirs  of  his  body,  and  then,  in  continuation,  the  testator, 
referring  to  what  he  had  said,  plainly  tells  us  that  he  used  the 
words,  'heirs  of  the  body'  to  denote  A.'s  first  and  other  sons, 

'  Doe  d.  Lean  y.  Lean,  1  Q.  B.  329,  239,  240  :  41  E.  0.  L.  E. :  and  cases 
cited,  Arg.  Hoare  v.  Byng,  10  CI.  &  Fin.  528 ;  Doe  d.  Tofield  v.  Tofield,  11 
East,  246  ;  Doe  d.  Burton  v.  White,  3  Exoli.  797 ;  S.  C.  1  Id.  526  :  Burton  v. 
'White,  7  Exch.  720  ;  Doe  d.  Atkinson  v.  Fawcett,  3  C.  B.  274  :  54  E.  C.  L.  R. 
Butt  V.  Thomas,  11  Exch.  235  ;  Key  v.  Key,  4  De  G.,  M.  &  G.  73  ;  Vaugh. 
R.  363.  In  Doe  d.  Haw  v.  Earles,  15  M.  &  'W.  450,  the  maxim  above  consid- 
ered was  applied  in  determining  the  construction  of  a  will,  per  Piatt,  B.  diss. 
The  reader  is  also  referred  to  3  Jarm.  on  'Wills,  3d  ed.,  226,  et  seq.j  Sanderson 
V.  Dobson,  1  Exch.  141 ;  S.  C,  7  C.  B.  81 :  63  E.  C.  L.  R. ;  Doe  d.  Roberts  v. 
Williams,  1  Exch.  414 ;  and  note  (o),  infra. 

2  By  Stat.  7  Will.  4  &  1  Vict.  c.  26,  a  devise  of  real  estate  without  words  of 
limitation  shall,  in  the  absence  of  a  contrary  intention,  be  construed  to  pass  the 
whole  estate  or  interest  of  which  the  testator  had  power  to  dispose  by  will. 
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then,  clearly,  the  first  taker  would  only  take  a  life  estate.  So, 
again,  if  a  limitation  is  made  afterwards,  and  is  clearly  the 
*main  object  of  the  will,  which  never  can  take  effect  r^.rrr.4^^ 
unless  an  estate  for  life  be  given  instead  of  an  estate  tail :  ^ 

here,  again,  the  first  words  become  qualified,  and  bend  to  the 
general  intent  of  the  testator,  and  are  no  longer  regarded  as 
words  of  limitation,  which,  if  standing  by  themselves,  they  would 
have  been.'" 

To  the  general  maxims  of  construction  applicable  to  wills,  viz. 
henignh  faciendiv  sunt  interpretationes  et  verba  intentioni  clebent  in- 
scrvire,  the  doctrine  of  cy-pr^s  is  at  once  referable.^  According 
to  this  doctrine,  which  proceeds  upon  the  principle  of  carrying 
into  effect  as  far  and  as  nearly  as  possible  the  intention  of  the 
testator,  if  there  be  a  general  and  also  a  particular  intention 
apparent  on  the  will,  and  the  particular  intention  cannot  take 
effect,  the  words  shall  be  so  construed  as  tc  give  effect  to  the 
general  intention.'  The  doctrine  of  cy-pr^s,  though  fully  recog- 
nised at  law,  is,  however,  carried  into  more  efficient  practical 
operation  by  Courts  of  equity,  as  in  the  case  of  a  condition  pre-  ■ 
cedent  annexed  to  a  legacj^,  with  which  a  literal  compliance 
becomes  impossible  from  unavoidable  circumstances,  and  without 
any  default  of  the  legatee ;  or  where  a  bequest  ^s  made  for 
charitable  purposes,  with  which  a  literal  compliance  becomes 
inexpedient  or  impracticable:  in  such  cases  a  Court  of  equity 
^\'ill  apply  the  doctrine  of  cy-pr5s,  and  will  endeavour  sub- 
stantially, and  as  nearly  as  possible,  to  carry  into  effect  the  in- 
tention of  the  testator.'' 

*The  remarks  above  made,  and  authorities  referred  to,  ^#Kf^K-| 
will  serve  to  give  a  general  view  of  the  mode  of  applying 

■  Fetherstone  V.  Fetlierstone,  3  CI.  &  Pin.  75,  76;  per  Lord  Brougham,  C, 
ThornhiU  v.  Hall,  3  CI.  &  Fin.  36. 

2  See  per  Lord  St.  Leonards,  East  v.  Twyford,  4  H.  L.  Cas.  556. 

=  Per  Buller,  J.,  Robinson  v.  Hardcastle,  2  T.  R.  254;  Sliep.  Touch.  87. 
The  rule  as  to  cy-pres  is  stated,  per  Lord  St.  Leonards,  C,  Monj-penny  y. 
Bering,  3  Be  G,,  M.  &  Q.  173.  See  per  Lord  Kenyon,  C.  J.,  Brudenell  v. 
Elwes,  1  East.  451. 

'' 1  Story,  Eq.  Jurisp.,  6II1  ed.,  319;  3  Id.  596,  whore  this  doctrine  is  con- 
sidered ;  1  Jarm.  Wills,  2d  ed.,  200 ;  Ironmongers'  Co.  v.  A.-G.,  10  CI.  &  Fin. 
908  ;  Mills  y.  Farmer,  19  Ves.  483.  The  entire  doctrine  of  equity  ^\  ith  regard 
to  trusts,  and  especially  such  as  are  raised  in  a  wiU  by  precatory  words,  will  at 
once  occur  to  the  reader  as  fraught  with  illustrations  of  the  maxims  commented 
on  in  the  text. 
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to  the  interpretation  of  wills  those  very  comprehensive  maxims 
which  we  have  been  endeavouring  to  illustrate  and  explain,  and 
which  are,  indeed,  comprised  in  the  well-known  saying,' — -ultima 
voluntas  testatoris  est  perimplenda  secundum  veram  intentionem 
suam} 

We  shall,  therefore,  sum  up  this  part  of  our  subject  with 
observing,  that  the  only  safe  course  to  pursue  in  construing  a 
will  is  to  look  carefully  for  the  intention  of  the  testator,  as  it  is 
to  be  derived  from  the  words  employed  by  him  within  the  whole 
of  the  will,  regardless  alike  of  any  general  surmise  or  conjecture 
from  without  the  will,  as  of  any  legal  consequences  annexed  to 
the  estate  itself,  when  such  estate  is  discovered  within  the  will  f 
bearing  in  mind,  however,  that  where  technical  rules  have  become 
established,  such  rules  must  be  followed,  although  opposed  to 
the  testator's  presumable  and  probable  intention — that  where 
technical  expressions  occur  they  must  receive  their  legal  meaning, 
unless  from  a  perusal  of  the  entire  instrument,  it  be  evident  that 
the  testator  employed  them  in  their  popular  signification — that 
words  which  have  no  technical  meaning  shall  be  understood  in 
their  usual  and  ordinary  sense,  if  the  context  do  not  manifestly 
r*f=;n«i  P'^^'^^  ^'^  ^'^J  other^ — and,  lastly,  *that,  where  the  particular 
intefttion  of  the  testator  cannot  literally  be  performed, 
effect  will,  in  many  cases,  be  given  to  the  general  intention,  in 
order  that  his  wishes  may  be  carried  out  as  nearly  as  possible, 
and  ut  res  magis  valeat  quclm  j^ereat. 

It  may  not  be  uninteresting  |'urther  to  remark,  that  the  rules 
laid  down  in  the  Roman  law  upon  the  subject  under  consideration, 
are  almost  identical  with  those  above  stated,  as  recognised  by  our 
own  jurists  at  the  present  day.  Where,  for  instance,  ambiguous 
expressions  occurred,  the  rule  was,  that  the  intention  of  him  who 
used  them  should  especially  be  regarded, — in  amhiguis  orationihus 
maximi,  sententia  spectanda  est  ejus  qui  eas protulisset*  a  rule  which 
we  learn  was  confined  to  the  interpretation  of  wills,  wherein  one 
person  only  speaks,  and  was  not  applicable  to  agreements  gene- 
rally, in  which  the  intention  of  both  the  contracting  parties  was 

'  Co.  Litt.  333.  To. 

2  Judgm.  3  A.  &  E.  964 :  30  E.  C.  L.  R 

3  The  question  as  to  wliat  will  pass  under  the  word  "portrait"  in  a  will  is 
elaborately  discussed,  Duke  of  Leeds  v.  Earl  Amlierst,  9  Jur.  359;  S.  C,  13 
Sim.  459. 

1  D.  50.  17.  96. 
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necessarily  to  be  coBsidered  ■}  and,  accordingly,  in  another  pas- 
sage in  the  Digest,  we  find  the  same  rule  so  expressly  qualified 
and  restricted — Cum  in  testamento  ambiijue  aut  etiam  perperam 
scriptum  est  benigne  interpretari  et  secundum  id  quod  credihile  est 
cogitatum  credendum  esf — where  an  ambiguous,  or  even  an  erro- 
neous expression  occurs  in  a  will,  it  should  be  construed  liber- 
ally, and  in  accordance  with  the  testator's  probable  meaning.  In 
like  manner  we  find  it  stated,  that  a  departure  from  the  literal 
meaning  of  the  words  used  is  not  justifiable,  unless  it  be  clear 
that  the  testator  himself  intended  something  different  there- 
from : — Kon  aJiler  a  signijicaiione  verhorum  recedi  opiortet  qudm 
cum  *mamfeslum  est  ali.ud  sensisse  iestatomm  ;^  and,  lastly,  ^.^-/^Y-l 
we  find  the  general  principle  of  interpretation  to  which  ^ 

we  have  already  sufficiently  adverted  thus  concisely  worded — 
In  testameniis  picnius  voluntates  testanlium  inteiprdantn.r,^  that  is 
to  Say,  a  \n\\  shall  receive  a  more  liberal  construction  than  its 
strict  meaning,  if  alone  considered,  would  permit.'' 

The  construction  of  a  statute,  like  the  operation  of  a  devise, 
depends  upon  the  apparent  intention  of  the  maker,  to  be  collected 
either  from  the  particular  provision  or  the  general  context,  though 
not  from  any  general  inferences  drawn  merely  from  the  nature  of 
the  objects  dealt  with  by  the  statute.''  Acts  of  Parliament  and 
wills  ought  to  be  alike  construed  according  to  the  intention  of 
the  parties  who  made  them  ;^  and  the  preceding  remarks  as  to 
the  construction  of  deeds  and  testamentary  instruments,  will 
therefore,  in  general,  hold  good  with  reference  to  the  construction 
of  statutes,  the  great  object  being  to  discover  the  true  intention 
of  the  legislature ;  and  where  that  intention  .can  be  indubitably 
ascertained,  the  Courts  are  bound  to  give  it  effect,  whatever  may 

1  Wood,  Inst.  107. 

^D.  34.  5.  24;  »M?6  Brisson.  ad  verb.  "Perperam;"  Pothier  ad  Pand.  (ed. 
1S19,)  vol.  3,  p.  46,  where  examples  of  this  rule  are  colleeted. 

'  D.  33.  69.  pr.  Applied  per  Knight  Bruce,  L.  ,J.,  3  De  G.,  M.  &  G.  313. 

'  D.  50.  17.  IS. 

5  Cujac.  ad  loo.,  cited  3  Pothier  ad  Pand.  46. 

"  Fordyce  v.  Bridges,  1  H.  L.  Cas.  1.  Where  a  casus  otni-ssKs  occurred  in  a 
statute,  the.  doctrine  of  cy-pres  was  applied,  Smith  v.  Wcdderburne,  16  M.  & 
W.  104.     See  Salkeld  v.  Johnson,  3  C.  B.  757 :  53  E.  C.  L.  R. 

'  It  is  said,  that  a  will  is  to  be  favourably  construed,  because  the  testator  is 
innps  consilii:  "This,"  observed  Lord  Tcnterdcu,  "we  cannnol  say  of  the 
legislature,  but  we  may  say  that  it  is  magnas  inter  opes  iiiops."  U  B.  &  C.  752, 
753  :  17  B.  C.  L.  R. 
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P^^„o  be  their  opinion  of  its  wisdom  or  policy  ;^  "  acting  *upon 
the  rule  as  to  giving  effect  to  all  the  words  of  the  statute, 
a  rule  universally  applicable  to  all  writings,  and  which  ought 
not  to  be  departed  from,  except  upon  very  clear  and  strong 
grounds."^ 

Hence,  although  the  general  proposition  be  undisputed  "that 
"  an  affirmative  statute  giving  a  new  right,  does  not  of  itself  and 
of  necessity  destroy  a  previously  existing  right,"  it  Avill  neverthe- 
less have  such  effect,  "  if  the  apparent  intention  of  the  legislature 
is  that  the  two  rights  should  not  exist  together."' 

A  remedial  statute,  therefore,  shall  be  liberally  construed,  so 
as  to  include  cases  which  are  within  the  mischief  which  the 
statute  was  intended  to  remedy ;  whilst,  on  the  other  hand,  where 
the  intention  of  the  legislature  is  doubtful,  the  inclination  of  the 
Court  will  always  be  against  that  construction  which  imposes  a 
burthen,''  tax,'  or  duty"  on  the  subject.  A  penalty  must  be 
imposed  by  clear  words.'  The  words  of  a  penal  statute  shall  be 
restrained  for  the  benefit  of  him  against  whom  the  penalty  is 
inflicted. 

r*''nQi       *"  ^^^    principle,"  remarked    Lord    Abinger,    C.   B., 
"  adopted  by  Lord  Tenterden,'  that  a  penal  law  ought  to 

'  See  tlie  analogous  remarks  of  Lord  Brougham,  with  reference  more  particu- 
larly to  the  common  law,  inEeg.  v.  Mlllis,  10  CI.  &  Fin.  749  ;  also,  per  Vaughan, 
J.,  9  A.  &  E.  980  :  36  E.  0.  L.  E.;  Judgm.  Fellows  v.  Clay,  4  Q.  B.  349  :  45 
E.  6.  L.  E.;  per,  Alexander,  C.  B.,  2  Yo.  &  J.  315. 

2  Judgm.  8  Exch.  860. 

■■■  Per  Lord  Cranworth,  C,  O'Flaherty  v.  McDowell,  6  H.  L.  Cas.  157.  See 
&  parte  "Warrington,  3  De  G.,  M.  &  G.  159. 

"  Per  Lord  Brougham,  Stockton  and  Darlington  E.  C.  v.  Barrett,  11  CI.  &  Fin. 
607;  per  Parke,  B.,  Ryder  v.  Mills,  3  Exch.  869,  and  in  Wroughton  v.  Turtle, 
11  M.  &  W.  567.  "All  Acts  which  restrain  the  common  law  ought  themselves 
to  be  restrained  by  exposition  :"  Ash  v.  Abdy,  3  Swanst.  664.  Mere  permis- 
sive words  shall  not  abridge  a  common  law  right,  ante,  p.  33.  Sx  parte  Clayton, 
1  Euss.  &  My.  372. 

5  Per  Parke,  B.,  Ee  Mioklethwait,  11  Exch.  456,  (cited  Arg.  2  H.  &  N.  378,) 
and  in  A. -G.  v.  Bradbury,  7  Exch.  116,  citing  Denn  v.  Diamond,  4B.  &  C.  243  : 
10  E.  C.  L.  R. ;  Mayor  of  London  v.  Parkinson,  10  C.  B.  228  :  70  E.  C.  L.  E. ; 
Judgm,  Vauxhall  Bridge  Co.  v.  Sawyer,  6  Exch.  509. 

6  Judgm.  Marquis  of  Chandos  v.  Commissioners  of  Inland  Revenue,  6  Exch; 
479 ;  per  Wilde,  C.  J.,  5  C.  B.  185  :  57  E.  C.  L.  E. 

,  7  Per  Alderson,  B.,  Woolley  v.  Kay,  1  H.  &  N.  309  ;  Judgm.  Eyder  v.  Mills, 
3  Exch.  869,  et  seq.;  Coe  v.  Lawrence,  1  E.  &  B.  516,  520 :  73  B.  C.  L.  R. 
s  See  Proctor  v.  Mainwaring,  3  B.  &  Aid.  145  :  5  B.  C.  L.  R. 


INTEEPRETiTION    OF    DEEDS,    ETC.  383 

be  construed  strictly,  is  not  only  a  sound  one,  but  the  only  one 
consistent  Avith  our  free  institutions.  The  interpretation  of  statutes 
has  always  in  modern  times  been  higldy  favourable  to  the  per- 
sonal liberty  of  the  subject,  and  I  hope  will  remain  so."^ 

This  rule,  however,  which  is  founded  on  the  tenderness  of  the 
law  for  the  rights  of  individuals,  and  on  the  plain  principle  that 
the  power  of  punishment  is  vested  in  the  legislative  and  not  in 
the  judicial  department,  must  not  be  so  apjilied  as  to  narrow  the 
words  of  the  statute  to  the  exclusion  of  cases  which  those  words 
in  their  ordinary  acceptation,  or  in  that  sense  in  which  the  legis- 
lature has  obviously  used  them,  would  comprehend.^ 

We  may  add,  in  connection  with  this  part  of  the  subject,  that 
although  the  enacting  words  of  a  statute  are  not  necessarily  to 
be  limited  or  controlled  by  the  words  of  the  preamble,  but  in 
many  instances  go  beyond  it,   yet,  on  a  sound  construction  of 
every  Act  of  Parliament,  the  words  in  the  enacting  part  must  be 
confined  to  that  which  is  the  plain  object  and  general  intention 
of  the  legislature  in  passing  the  Act ;  and  the  preamble  affords  a 
good  clue  to  discover  what  that  object  was.^     "  The  only  rule,"  it 
has  been  said,  "for  the  *construction  of  Acts  of  Parliament    ^^^  ^ 
is,  that  they  should  be  construed  according  to  the  intent 
of  the  Parliament  which  passed  the  Act.     If  the  words  of  the 
statute  are  in  themselves  precise  and  unambiguous,  then  no  more 
can  be  necessary  than  to  expound  the  words  in  their  natural  and 
ordinary  sense.     The  Avords  themselves  alone  do,  in  such  case, 
best  declare  the  intention  of  the  lawgiver.     But  if  any  doubt 
arises  from  the  terms  employed  by  the  legislature,  it  has  always 
been  held  a  safe  means  of  collecting  the  intention,  to  call  in  aid 

'  Per  Lord  Abinger,  0.  B.,  Henderson  v.  Shcrboni,  2  M.  &  W.  236  ;  Judgm. 
Fletcher  v.  Calthrop,  6  Q.  B.  8S7 ;  51  E.  C.  L.  R. :  cited  and  adopted  Murray  v. 
Reg.,  Q.  B.  707  :  53  E.  C.  L.  R. 

2  See  Judgm.  United  States  v.  Wilberger,  5  Wlioaton  (U.  S.)  R.  95. 

'  Per  Lord  Tenterden,  C.  J.,  Halton  v.  Cave,  1  B.  &  Ad.  538  ;  20  E.  C.  L.  R. ; 
Judgm.  Salkeld  v.  Johnson,  2  Exch.  2S3,  and  cases  there  cited  ;  per  Maule,  J., 
Edwards  v.  Hodges,  15  C.  B.  484:  80  E.  C.  L.  R. ;  citing,  per  Lord  Cowper, 
C,  Copeman  v.  Gallant,  1  P.  Wms.  314;  per  Coleridge,  J.,  Pocock  v.  Picker- 
ing, 18  Q,  B.  797,  798:  83  E.  C.  L.  R.;  Co.  Litt.  7!i,  a.;  per  Buller,  J.,  Cres- 
pigny  v.  Wittenoom,  4  T.  R.  793  ;  Arg.  Skinner  v.  Lambert,  5  Scott,  N.  R. 
206  ;  and  cases  cited  in  Whitmore  v.  Robertson,  8  31.  it  W.  472 ;  Stockton  and 
Darlington  R.  C.  v.  Barrett,  11  CI.  &  Fin.  590 ;  Arg.  Sterry  v.  Clifton,  9  C.  B. 
110  :  67  E.  C.  L.  R. 
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the  ground  and  cause  of  making  the  statute,  and  to  have  recourse 
to  the  preamble,  which,  according  to  Chief  Justice  Dyer,^  is  a 
'  key  to  open  the  minds  of  the  makers  of  the  Act,  and  the  mis- 
chiefs which  they  intended  to  redress.'  "^ 

The  "  golden  rule  "  by  which  judges  are  to  be  guided  in  the 
construction  of  Acts  of  Parliament  has  been  frequently  thus 
stated,^  that  they  ought  "  to  look  at  the  precise  words  of  the 
p.^„^^,  statute  and  construe  them  in  their  *ordinary  sense  only, 
if  such  construction  would  not  lead  to  any  absurdity  or 
manifest  injustice ;  but  if  it  would,  then  they  ought  so  to  vary 
and  modify  the  words  used  as  to  avoid  that  which  it  certainly 
could  not  have  been  the  intention  of  the  legislature  should  be 
done."  The  "  golden  rule  "  however,  thus  worded,  must  certainly 
be  applied  with  much  caution.  "  If,"  remarked  the  late  Chief 
Justice  Jervis,''  "the  precise  words  used  are  plain  and  unam- 
biguous in  our  judgment,  we  are  bound  to  construe  them  in  their 
ordinary  sense,  even  though  it  do  lead,  in  our  view  of  the  case, 
to  an  absurdity  or  manifest  injustice.  Words  may  be  modified 
or  varied,  where  their  import  is  doubtful  or  obscure.  But  we 
assume  the  functions  of  legislators  when  we  depart  from  the 
ordinary  meaning  of  the  precise  words  used,  merely  because  we 
see,  or  fancy  we  see,  an  absurdity  or  manifest  injustice  from  an 
adherence  to  their  literal  meaning." 

The  "  golden  rule "  may,  however,  safely  be  understood  as 
requiring  that  "the  words  of  an  Act  of  Parliament,  or  other 
written  instrument,  be  read  in  their  natural  and  ordinary  sense, 

'  Plowd.  369. 

2  Per  Tindal,  J.  C,  delivering  tlie  opinion  of  the  Judges  in  Tlie  Sussex  Peer- 
age, 11  CI.  &  Fin,  143.  Tlie  title  of  a  statute  "is  certainly  no  part  of  the  law, 
and  in  strictness  ought  not  to  be  taken  into  consideration  at  all :"  Judgm.  Salkeld 
V.  Johnson,  3  Exch.  288,  and  cases  there  cited. 

3  Per  Jervis,  0.  J.,  Abley  v.  Dale,  11  C.  B.  300  :  73  E.  C.  L.  B.;  in  Castrique 
V.  Page,  13  C.  B.  463,  464:  76  E.  C.  L.  R.;  and  in  Mattison  v.  Hart,  14  C.  B. 
:!.S.~) :  78  E.  C.  L.  R;  Judgm.  Macdougall  v.  Paterson,  11  C.  B.  700  :  73  E.  C. 
L.  R;  per  Maule,  J.,  Gether  v.  Capper,,  15  C.  B.  70G  ;  80  E.  C.  L.  R.;  S.  C, 
18  Id.  866  :  86  E.  C.  L.  E.;  per  Parke,  B.,  Perry  v.  Skinner,  2  M.  &  W.  476 ; 
Eastern  Union  R.  C.  v.  Cochrane,  9  Exeh.  204  ;  and  in  Hollingworth  v.  Palmer, 
4  Exch.  281,  283  ;  and  Heslop  v.  Baker,  6  Exch.  75  ;  per  Burton,  J.,  Warbur- 
ton  V.  Loveland  d.  Ivie,  1  Huds.  ifc  Brooke,  648 ;  per  Pollock,  C.  B.,  A.-G.  v. 
Hallett,  3  H.  &  N.  375 ;  and  in  Re  Hammersmith  Rent-Charge,  4  Exch.  100, 
imd  see,  per  Parke,  B.,  Id.  107. 

■■  11  C.  B.  391 :  73  E.  C.  L.  R.;  per  Pollock,  C.  B.,  9  Exch.  465.  See  Wood- 
ward V.  Watts,  3  E.  &  B.  457:  75  E.  C.  L.  R. 
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giving  them  a  meaning  to  their  full  extent  and  capacity ;  unless 
there  is  strong  reason  upon  the  face  of  it  to  show  that  the  words 
were  not  intended  to  bear  that  construction,  because  of  some 
inconvenience  which  could  not  have  been  absent  from  the  mind 
of  the  framers  of  the  Act  or  the  instrument,  which  must  arise  from 
the  giving  them  such  large  sense.  Where  that  argument  applies, 
the  rule  of  construction  may  be  restricted.' 

"Words,"  remarks  Parke,  B.,  in  Miller  v.  Salomons,^  r*-ioi 
*"  which  are  plain  enough  in  their  ordinary  sense,  may, 
when  they  wo.uld  involve  any  absurdity  or  inconsistency,  or 
repugnance  to  the  clear  intention  of  the  legislature,  to  be  col- 
lected from  the  whole  of  the»Act  or  Acts  in  pari  materia  to  be 
construed  with  it,  or  other  legitimate  grounds  of  interpretation, 
be  modified  or  altered,  so  as  to  avoid  that  absurdity,  incon- 
venience, or  repugnance,  but  no  further;  for  then  we  may 
predicate  that  the  words  never  could  have  been  used  by  the 
framers  of  the  law  in  such  a  sense." 

It  may  then  safely  be  stated  as  an  established  rule  of  construc- 
tion, that  an  Act  of  Parliament  should  be  read  according  to  the 
ordinary  and  grammatical  sense  of  the  words,'  unless,  being  so 
read,  it  would  be  absurd  or  inconsistent  with  the  declared  inten- 
tion of  the  legislature,  to  be  collected  from  the  rest  of  the  Act/ 
or  unless  a  uniform  series  of  decisions  has  already  established  a 
particular  construction,'  or  unless  terms  of  art  are  used,  Avhich 
have  a  fixed  technical  signification :  as,  for  instance,  the  expres- 
sion "heirs  of  the  body,"  which  conveys  to  lawyers  a  precise 

1  Per  Maule,  J.,  Arnold  v.  Ridge,  13  C.  B.  763  :  76  E.  C.  L.  R. 

« 7  Exch.  546  ;  S.  C,  (in  error,)  8  Id.  778,  where  the  rules  of  construction 
applicable  to  statutes  were  much  considered.  See  also,  per  Pollock,  C.  B., 
WaughT.  Middleton,  8  Exch.  356,  357. 

^  "  It  is  a  good  rule,  in  the  construction  of  Acts  of  Parliament,  that  the  Judges 
are  not  to  make  the  law  what  they  may  think  reasonable,  but  to  expound  it 
according  to  the  common  sense  of  its  words :"  per  Cregswell,  J.,  Biffin  v.  Torke, 
6  Scott,  N.  R.  235.  See  also,  Judgm.  R.  v.  Hall,  1  B.  C.  123  :  8  E.  C.  L.  R.; 
cited  2  C.  B.  66  :  52  E.  C.  L.  R. ;  Stracey  v.  Nelson,  12  M.  &  W.  541 ;  United 
States  V.  Fisher,  2  Cranch  (U.  S.)  R.  286  ;  cited  7  Wheaton  (U.  S.)  R.  169. 

'  Judgm.  Smith  v.  Bell,  10  M.  &  W.  389  ;  Turner  v.  Sheffield  R.  C,  Id.  434  ; 
Judgm.  Stewart  t.  Greaves,  10  M.  &  W.  719  ;  per  Alderson,  B.,  A. -6.  v.  Lock- 
wood,  9  M.  &  W.  398 ;  Judgm.  Hyde  v.  Johnson,  2  Bing.,  N.  C.  780 :  29  E. 
C.  L.  R. 

'  Per  Parke,  B.,  Doe  d.  Ellis  v.  Owens,  10  M.  &  W.  521 ;  per  Lord  Brougham, 
C,  The  Earl  of  Waterford's  Peerage,  6  CI.  &  Fin.  172. 

25 
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p.^_.„     idea,  as  comprising  in  a  *legal  sense,  only  certain  lineal 
descendants ;  and  this  expression  shall,  therefore,  be  con- 
strued according  to  its  known  meaning.^ 

It  is  also  a  rule  of  the  civil  law  adopted  by  Lord  Bacon,  which 
was  evidently  dictated  by  common  sense,  and  is  in  accordance 
with  the  spirit  of  the  maxim  which  we  have  been  considering, 
that,  where  obscurities,  ambiguities,  or  faults  of  expression  render 
the  meaning  of  an  enactment  doubtful,  that  interpretation  shall 
be  preferred  which  is  most  consonant  to  equity  especially  where 
it  is  in  conformity  with  the  general  design  of  the  Legislature. 
In  amhigud  voce  legis  ea  potius  accipienda  est  significatio  quse  vitio 
caret,  prsesertim  cum  etiam  voluntas  J,egis  ex  hoc  colligi  possitr 


[*514]    „ 


Ex   ANTECEDENTIBUS    ET    OONSEQUENTIBUS    FIT    OPTIMA    INTER 

PBETATIO. 

(2  Inst.  173.) 
A  passage  will  be  best  interpreted  by  reference  to  that  which  precedes  and  follows  it. 

It  is  a  true  and  important  rule  of  construction,  that  the  sense 
and  meaning  of  the  parties  to  any  particular  instrument  should 
be  collected  ex  antecedentibus  et  consequentihus ;  that  is  to  say, 
every  part  of  it  should  be  brought  into  action,  in  order  to  collect 
from  the  whole  one  uniform  and  consistent  sense,  if  that  may  be 
done  f  or,  in  other  words,  the  construction  must  be  made  upon 
the  entire  instrument,  and  not  merely  upon  disjointed 
^■parts  of  it  ;^  the  whole  context  must  be  considered,  in 
endeavouring  to  collect  the  intention  of  the  parties,  although  the 
immediate  object  of  inquiry  be  the  meaning  of  an  isolated  clause.' 
In  short,  the  law  will  judge  of  a  deed,  or  other  instrument,  con 
sisting  of  divers  parts  or  clauses,  by  looking  at  the  whole ;  and 

'  2  Dwarr.  Stats.  703 ;  Poole  v.  Poole,  3  B.  &  P.  620. 

2  D.  1.  3.  19  ;  Bac.  Max.,  reg.  3. 

'  Per  Lord  EUenborough,  C.  J.,  Barton  v.  Fitzgerald,  15  East,  541 ;  Shep. 
Touch.  87 ;  per  Hobart,  C.  J.,  Winch,  93. 

«2  Bla.  Com.,  21st  ed.,  379;  Lord  North  v.  The  Bishop  of  Ely,  cited,  1 
Bulst.  101  ;  and  Judgm.  Doe  d.  Meyrick  T.  Meyrick,  2  Cr.  &  J.  230.  A  Court 
of  equity  also  looks  to  the  general  intent  of  a  deed,  and  will  give  it  such  a  con- 
struction as  supports  that  geuei'al  intent,  although  a  particular  expression  in  the 
deed  may  he  inconsistent  with  it ;  Arundell  v.  Arundell,  1  My.  cfc  K.  31G. 

5  Coles  V.  Hulme,  8  B.  &  C.  5C8  .  15  E.  C.  L.  R.;  Hobart,  275  ;  cited  Gale  v. 
Reed,  8  East,  79. 
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will  give  to  each  part  its  proper  office,  so  as  to  ascertain  and 
carry  out  the  intention  of  the  parties.' 

Thus,  in  the  case  of  a  bond  with  a  condition,  the  latter  may  be 
read  and  taken  into  consideration,  in  order  to  correct  and  explain 
the  obligatory  part  of  the  instrument.^  So,  iu  construing  an 
agreement  in  the  form  of  a  bond  in  which  a  surety  becomes 
liable  for  the  due  fulfilment  of  an  agent's  duties  therein  particu- 
larly enumerated,  a  general  clause  in  the  obligatory  part  of  the 
bond  must  be  interpreted  strictly,  and  controlled  by  reference  to 
the  prior  clauses  specifying  ■  the  extent  of  the  agency.^  On  the 
same  principle,  the  recital  in  a  deed  or  agreement  may  be  looked 
at  in  order  to  ascertain  the  ijaeaning  of  the  parties,  and  is  often 
highly  important  for  that  purpose  ;*  and  the  general  words  of  a 
subsequent  distinct  clause  or  stipulation  may  often  be  explained 
or  qualified  by  the  matter  recited.^  Where,  indeed,  "the  ,,  ^ 
*words  in  the  operative  part  of  a  deed  of  conveyance  are 
clear  and  unambiguous,  they  cannot  be  controlled  by  the  recitals 
or  other  parts  of  the  deed."  But  where,  on  the  other  hand, 
"those  words  are  of  doubtful  meaning,  the  recitals  and  other 
parts  of  the  deed  may  be  used  as  a  test  to  discover  the  intention 
of  the  parties,  and  to  fix  the  true  meaning  of  those  words."'''  So. 
covenants  are  to  be  construed  according  to  the  obvious  intention 
of  the  parties,  as  collected  from  the  whole  context  of  the  instru- 
ment containing  them,  and  according  to  the  reasonable  sense  of 
the  words ;  and,  in  conformity  with  the  rule  above  laid  down,  a 
covenant  in  large  and  general  terms  has  frequently  been  nar- 
rowed and  restrained,^  where  there  has  appeared  something  to 

1  See  Hobart,  375 ;  Doe  d.  Marquis  of  Bute  v.  Guest,  15  M.  &  W.  160. 

2  Coles  Y.  Hulme,  3  B.  &  C.  568 :  15  E.  C.  L.  R.:  and  cases  cited,  Id.  574, 
n.  (a). 

"  Napier  v.  Bruce,  8  CI.  &  Fin,  470. 

*  Shep.  Touch.  76  ;  The  Marquis  of  Cholmondeley  v.  Lord  Clinton,  2  B.  &  Aid. 
635;  S.  C,  4Bligh,  1. 

=  Payler  v.  Homersham,  4  M.  &  S.  42.3  :  30  E.  C.  L.  R.;  Simons  v.  .Johnson, 
3  B.  &  Ad.  180  :  33  E.  C.  L.  R. ;  Boyes  v.  Bluck,  13  C.  B.  053  :  76  E.  C.  L.  R. ; 
SoUey  V.  Forbes,  3  B.  &  B.  38  ;  6  E.  C.  L.  R.;  Charleton  y.  Spencer,  ;!  Q.  B. 
693  :  43  E.  C.  L.  R.;  Sampson  v.  Easterby,  9  B.  &  C.  505  :  17  E.  C.  L.  R  ; 
S.  C.  (affirmed  in  error),  1  Cr.  &  J.  105  ;  Price  v.  Barker,  4  E.  &  B.  760,  777 . 
83  E.  C.  L.  R.;  Henderson  v.  Stobart,  5  Exch.  99. 

«  Judgm.  Walsh  v.  Trevanian,  15  Q.  B.  751 :  69  E.  C.  L.  R. 

'  Per  Lord  Ellenborough,  C.  J.,  Iggulden  v.  May,  7  East,  241  ;  Plowd.  .129  ; 
Cage  V.  Pa.xton,  ILcon.  116;  Brougliton  v.  Conway,  Moor,  58  ;  Gale  v.  Recti, 
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connect  it  with  a  restrictive  covenant,  or  -where  there  have  been 
words  in  the  covenant  itself  amounting  to  a  qualification  ■}  and 
it  has,  indeed,  been  said,  in  accordance  with  the  above  rule,  that, 
"  however  general  the  words  of  a  covenant  may  be,  if  standing 
alone,  yet,  if,  from  other  covenants  in  the  same  deed,  it  is  plainly 
and  irresistibly  to  be  inferred  that  the  party  could  not  have  in- 
tended to  use  the  words  in  the  general  sense  which  they  import, 
the  Court  will  limit  the  operation  of  the  general  words."^ 
|-„p.^„,  *We  have  also  already  observed,  that  covenants  are 
to  be  construed  as  independent  or  restrictive  of  each 
other,  according  to  the  apparent  intention  of  the  parties,  upon  an 
attentive  consideration  of  the  whole  deed :  every  particular  case, 
therefore,  must  depend  upon  the  precise  words  used  in  the  instru- 
ment before  Court,  and  the  distinctions  will  be  found  to  be  very 
nice  and  difficult.' 

It  is,  -moreover,  as  a  general  proposition,  immaterial  in  what 
part  of  a  deed  any  particular  covenant  is  inserted  ;''  for  the  con- 
struction of  a  deed  does  not  depend  on  the  order  of  the  covenants, 
or  upon  the  precise  terms  of  them ;  but  regard  must  be  had  to 
the  object,  and  the  whole  scope  of  the  instrument.^  For  instance, 
in  the  indenture  of  lease  of  a  colliery,  two  lessees  covenanted 
"jointly  and  severally,  in  manner  following;"  and  then  followed 
a  number  of  covenants  as  to  working  the  colliery ;  after  which 
was  a  covenant,  that  the  monies  appearing  to  be  due  should  be 
accounted  for,  and  paid  by  the  lessees,  their  executors,  &c.,  not 
saying,  "  and  each  of  them ;"  it  was  held,  that  the  general  words 
at  the  beginning  of  the  covenants  by  the  lessees  extended  to  all 
the  subsequent  covenants  throughout  the  deed  on  the  part  of  the 
lessees,  there  not  being  anything  in  the  nature  of  the  subject  to 
restrain  the  operation  of  those  words  to  the  former  part  only  of 
the  lease.^ 

8  East,  89 ;  Sicklemore  v.  Thisleton,  6  M.  &  S.  9,  cited  Jowett  v.  Spencer,  15 
M.  &  W.  663  ;  Hesse  v.  Stevenson,  3  B.  &  P.  365.  See  Doe  v.  Godwin,  4  M.  & 
S.  265  :  30  E.  C.  L.  K. 
'  Judgm.  Smith  v.  Compton,  8  B.  &  Ad.  200  :  23  E.  C.  L.  R. 
2  Judgm.  Hesse  v.  Stevenson,  3  B.  &  P.  574.     See  tlie  maxim  as  to  verba 
generalia,  post. 
3 1  "Wms.  Saund.,  6tli  ed.,  60,  n.  (0  ;  antu,  p.  488. 
"  Per  Buller,  J.,  5  T.  E.  526  ;  1  "Wms.  Saund.  60  n.  (0- 
=  Per  Wilde,  C.  J.,  Richards  v.  Bluck,  6  C.  B.  441 :  60  E.  C.  L.  R. 
6  Duke  of  Northumberland  v.  Errington,  5  T.  R.  523  ;  Copland  v.  Laporte,  o 
A.  &  E.  517:  80  E.  C.  L.  R. 
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Again,  words  may  be  transposed,  if  it  be  necessary  to  do  so  in 
order  to  give  effect  to  the  evident  intent  of  the  *parties  ;'  r.^K.„-, 
as,  if  a  lease  for  years  be  made  in  February,  rendering  a  ^ 

yearly  rent  payable  at  Michaelmas-day  and  Lady-day  during  the 
term,  the  law  will  make  a  transposition  of  the  feasts,  -and  read  it 
thus,  "  at  Lady-day  and  Michaelmas-day,"  in  order  that  the  rent 
may  be  paid  yearly  during  the  term.  And  so  it  is  in  the  case  of 
an  annuity.^  And  although  Courts  of  law  have  no  power  to  alter 
the  words,  or  to  insert  words  which  are  not  in  the  deed,  yet  the}- 
may  and  ought  to  construe  the  words  in  a  manner  most  agreeable 
to  the  meaning  of  the  grantor,  and  may  reject  any  words  that  are 
merely  insensible.'  Likewise,  if  there  be  two  clauses  or  parts  of 
a  deed^  repugnant  the  one  to  the  other,  the  former  shall  be  re- 
ceived, and  the  latter  rejected,  unless  there  be  some  special 
reason  to  the  contrary;'  for  instance,  in  a  grant,  if  words  of 
restriction  are  added  which  are  repugnant  to  the  grant,  the  re- 
strictive words  must  be  rejected." 

It  seems,  however,  to  be  a  true  rule,  that  this  rejection  of 
repugnant  matter  can  be  made  in  those  cases  only  where  there  i.s 
a  full  and  intelligible  contract  left  to  operate  after  the  reptignant 
matter  is  excluded ;  otherwise,  the  whole  contract,  or  such  parts 
of  it  as  are  defective,  will  be  pronounced  void  for  uncertainty.' 
*And,  as  already  observed,  "if  a  deed  can  operate  two  r^,--,oi 
ways,  one  consistent  with  the  intent,  and  the  other  repug- 
nant  to  it,  the  Courts  will  be  ever  astute  so  to  construe  it,  as  ti  > 
give  effect  to  the  intent,"  and  the  construction  must  be  made  on 
the  entire  deed.* 

1  Parkhurst  v.  Smith,  Willes,  R.  333  ;  S.  C,  3  Atk.  135. 

2  Co.  Litt.  217.  b. 

s  Per  WiUes,  C.  J.,  3  Atk.  136 ;  S.  C,  Willes,  R.  333 ;  Savile,  71. 

■•  Secus  of  a  will,  see  p.  518. 

6  Shep.  Touch.  88  ;  Hardr.  94 ;  Walker  v.  Giles,  0  C.  B.  663  :  60  E.  C.  L.  I!. . 
cited  per  Parke,  B.,  Piuhorn  v.  Souster,  8  E.Kch.  770,  771.  See  Brain  v.  Harri;-, 
10  Exch.  908. 

6  Hobart,  173  ;  Mills  v.  Wright,  1  Freem.  347. 

'  2  Anderson,  R.  103.  In  Doe  d.  Wyndham  v.  Carew,  3  Q.  B.  317 :  43  E. 
C.  L.  R. :  a  proviso  in  a  lease  was  held  to  be  insensible.  In  Youde  v.  Jones,  13 
M.  &  W.  534,  an  exception  introduced  into  a  deed  of  appointmr-nt  under  a  power 
was  held  to  be  repugnant  and  void.  See  also,  Furnivall  v.  ('oombes,  6  Scott, 
N.  R.  533  ;  White  v.  Hancock,  3  C.  B.  830  :  52  E.  C.  L.  R.  In  Scott  v.  Avery, 
8  Exch.  487;  S.  C,  5  H.  L.  Cas.  811,  various  authorities  having  refereuce  to 
repugnant  stipulations  in  contracts  are  cited. 

*  Per  Turner,  V.  C,  Squire  v.  Ford,  8  Hare,  57 ;  (dilc,  pp.  483,  4yo. 
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A  marriage  settlement  recited  that  it  was  tlie  intention  of  the 
parties  to  settle  a  rent-charge  or  annuity  of  1000  Z.  per  annum  on 
the  intended  wife,  in  case  she  should  survive  her  husband.  In 
the  body  of  the  deed  the  words  used  were,  "lOOOZ.  sterling  lawful 
money  of  Ireland."  It  was  held  that  the  words  "of  Ireland" 
must  be  excluded,  for  the  expression  could  have  no  meaning, 
unless  some  of  the  words  were  rejected,  and  it  is  a  rule  of  law, 
that  if  the  first  words  used  would  give  a  meaning,  the  latter  words 
must  be  excluded.^ 

The  principle  above  stated  applies  to  wills  as  well  as  to  other 
instruments,  for  all  the  parts  of  a  will  are  to  be  construed  in  rela- 
tion to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole.^  Where,  however,  two  clauses  or  gifts  in  a  will  are 
irreconcilable,  so  that  they  cannot  possibly  stand  together,  the 
clause  or  gift  which  is  posterior  in  position  shall  prevail,  the 
subsequent  words  being  considered  to  denote  a  subsequent  inten- 
tion :  cuTn  duo  inter  se  ]3ugnantia  reperiimtur  in  testamento  ultimum 
ratum  est?  It  is  well  settled  that  where  there  are  two  repugnant 
P^_-  „,  clauses  in  a  will,  the  last  shall  prevail,  as  *being  most 
-'  indicative  of  the  intent,^  and  this  results  from  the  general 
rule  of  construction  ;  for,  unless  the  principle  were  recognised,  of 
adopting  one  and  rejecting  the  other  of  two  repugnant  clauses, 
both  would  be  necessarily  void,  each  having  the  effect  of  neutral- 
ising and  frustrating  the  other.^  Therefore,  if  a  testator,  in  one 
part  of  his  will,  gives  to  a  person  an  estate  of  inheritance  in  land, 
or  an  absolute  interest  in  personalty,  and  in  subsequent  passages 
unequivocally  shows  that  he  means  the  devisee  or  legatee  to 
fake  a  life-interest  only,  the  prior  gift  is  restricted  accordingly.^ 

The  maxim  last  mentioned  must,  however,  in  its  application, 
be  restricted  by,  and  made  subservient  to,  that  general  principle, 
which  requires  that  the  testator's  intention  shall,  if  possible,  be 
ascertained  and  carried  into  effect. 

"I  think  it  may  be  taken  as  clearly  established,"  observes 

'   Cope  V.  Cope,  15  Sims,  418. 

2  Per  Lord  Eldon,  C,  Gittiiis  v.  Steele,  1  Swanst.  38  ;  per  Lord  Brougham, 
C,  Foley  v.  Parry,  3  My.  &  K.  138. 

3  Co.  Litt.  113.  b. 

,   ■>  16  Jolms.  (U.  S.)  R.  540. 

5 1  Jarm.,  Wills,  8d  ed.,  394.  Also,  words  and  passages  in  a  will,  -wliicli  can- 
not be  reconciled  with  the  general  context,  may  be  rejected.     Id.  401. 

6  Id.  894.     See  also  Doe  d.  Murch  v.  Marchant,  7  Scott,  N.  R.  644. 
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Coleridge,  J./  "  that  this  rule  must  not  be  acted  on  so  as  to  clash 
with  another  paramount  rule,  which  is,  that  before  all  things,  we 
must  look  for  the  intention  of  the  testator  as  we  find  it  expressed 
or  clearly  implied  in  the  general  tenor  of  the  will ;  and  when  we 
have  found  that  on  evidence  satisfactory  in  kind  and  degree,  to 
that  we  must  sacrifice  the  inconsistent  clause  or  words,  whether 
standing  first  or  last,  indiSerently :  and  this  rests  upon  good 
reason,  for  although,  when  there  are  repugnant  dispositions,  and 
nothing  leads  clearly  to  a  performance  of  one,  or  rejection  of  the 
other,  *convenience  is  strongly  in  favour  of  some  rule  r^.^nA-i 
however  arbitrary ;  yet  the  foundation  of  this  rule,  as  of 
every  other  established  for  the  interpretation  of  wills,  obviously 
is,  that  it  was  supposed  to  be  the  safest  guide,  under  the  circum- 
stances, to  the  last  intention  of  the  testator." 

And,  in  the  same  case,  Parke,  B.,  states  the  principal  rules 
applicable  to  the  interpretation  of  wills,  to  be,  "that  technical 
words  are  prima  facie,  to  be  understood  in  their  strict  technical 
sense ;  that  the  clause  is,  if  possible,  to  receive  a  construction 
which  will  give  to  every  expression  in  it  some  effect,  so  that  none 
may  be  rejected ;  that  all  the  parts  of  the  will  are  to  be  construed 
so  as  to  form  a  consistent  whole ;  that  of  two  modes  of  construc- 
tion, that  is  to  be  preferred  which  would  prevent  an  intestacy ; 
and  that  where  two  provisions  of  a  will  are  totally  irreconcilable, 
so  that  they  cannot  possibly  stand  together,  and  there  is  nothing  in 
the  context  or  general  scope  of  the  will  lohich  leads  to  a  different  con- 
clusion, the  last  shall  be  considered  as  indicating  a  subsequent 
intention,  and  prevail."^ 

"There  are,"  says  Sir  J.  Leach,  "two  principles  of  construction, 
upon  which  it  appears  to  me  that  a  Court  may  come  to  a  conclu- 
sion without  the  necessity,  which,  if  possible,  is  always  to  be 
avoided,  of  declaring  the  will  void  for  uncertainty.  First,  if  the 
general  intention  of  the  testator  can  be  collected  upon  the  whole 
will,  particular  terms  used  which  are  inconsistent  with  that 
intention  may  be  rejected  as  introduced  by  mistake  or  ignorance 
on  the  part  of  the  testator  as  to  the  force  of  the  words  used. 

'  Morrall  v.  Sutton,  1  Phill.  536,  537.  See  Greenwood  v.  Sutcliffe,  14  C.  B. 
236,  235,  (a):  78  E.  C.  L.  R.;  Plenty  v.  West,  6  C.  B.  201,  219 :  60  E.  C.  L.  R. 

*  The  two  learned  Judges,  whose  remarks  are  cited  in  the  text,  differed  in  the 
case  referred  to,  but  merely  as  to  the  application  of  the  rule  In  question. 
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p-n-i-i  Secondly,  where  the  latter  part  of  the  will  is  *incoii- 
sistent  with  a  prior  part,  the  latter  part  of  the  will  must 
prevail."^ 

Lastly,  it  is  an  established  -rule,  in  construing  a  statute,  that 
the  intention  of  the  lawgiver  and  the  meaning  of  the  law  are 
to  be  ascertained  by  viewing  the  whole  and  every  part  of  the 
Act.  One  part  of  a  statute  must  be  so  construed  by  another  that 
the  whole  may,  if  possible,  stand  f  and  that,  if  it  can  be  prevented, 
no  clause,  sentence,  or  word  shall  be  superfluous,  void,  or  insig- 
nificant ;  and  it  is  a  sound  general  principle,  in  the  exposition  of 
statutes,  that  less  regard  is  to  be  paid  to  the  words  used  than  to  the 
policy  which  dictated  the  Act ;  as,  if  land  be  vested  in  the  King 
and  his  heirs  by  Act  of  Parliament,  saving  the  right  of  A.,  and 
A.  has  at  that  time  a  lease  of  it  for  three  years,  in  this  case  A. 
shall  hold  it  for  his  term  of  three  years,  and  afterwards  it  shall 
go  to  the  King ;  for  this  interpretation  furnishes  matter  for  every 
clause  to  work  and  operate  upon.^ 

Also,  if  any  section  be  intricate,  obscure,  or  doubtful,  the 
proper  mode  of  discovering  its  true  meaning  is  by  comparing  it 
with  the  other  sections,  and  finding  out  the  sense  of  one  clause 
by  the  words  or  obvious  intent  of  another.''  This,  as  Sir  E.  Coke 
observes,  is  the  most  natural  and  genuine  method  of  expounding 
a  statute  f  and  it  is,  therefore,  a  true  principle,  tbat  verba  pos- 
P^_  __  ieriora  ''''propter  certiiudinem  addita  ad  prior  a  quse  certitudine 
indigent  sunt  referenda^ — reference  should  be  made  to  a 
subsequent  section  in  order  to  explain  a  previous  clause  of  which 
the  meaning  is  doubtful. 

"It  is,  in  my  opinion,"  observes  Mr.  Justice  Coleridge,  in  a  recent 
case,'  "  so  important  for  the  Court,  in  construing  modern  statutes, 

'  Sberratt  v.  Bentley,  2  My.  &  K.  157.  And  see,  also,  per  Lord  Brougham , 
C,  Id.  165. 

2  "Where  the  proviso  of  an  Act  of  Parliament  is  directly  repugnant  to  the  pur- 
view, the  proviso  shall  stand  and  be  a  repeal  of  the  purview,  as  it  speaks  the 
last  intention  of  the  makers  :  A.-G.  v.  Chelsea  Waterworks  Co.,  Fitzgib.  195. 

=  1  Bla.  Com.,  21st  ed.,  88  ;  Bac.  Abr.,  "  Statute,"  (I.  2);  Arg.  Hine  v.  Rey- 
nolds, 3  Scott,  N.  R.  419. 

"  Stowell  V.  Lord  Zouch,  Plowd.  365  ;  Doe  d.  Bywater  v.  Brandling,  7  B.  & 
C.  643 :  14  E.  C.  L.  R. 

5  Co.  Litt.  381,  a. 

6  "Wing.  Max.,  p.  167;  8  Rep.  236.     See  4  Leon  R.  248. 

7  R.  V.  The  Poor  Law  Commissioners,  (St.  Pancras,)  6  A.  &  E.  7:  33  E.  C. 
L.  R.     See,  also,  per  Parke,  B.,  Perry  v.  Skinner,  2  M.  &  "W.  476. 
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to  act  upon  the  principle  of  giving  full  effect  to  their  language, 
and  of  declining  to  mould  that  language,  in  order  to  meet  either 
an  alleged  inconvenience  or  an  alleged  equity,  upon  doubtful 
evidence  of  intention,  that  nothing  will  induce  me  to  withdraw  a 
case  from  the  operation  of  a  section  which  is  within  its  words, 
but  clear  and  unambiguous  evidence  that  so  to  do  is  to  fulfil  the 
general  intent  of  the  statute,  and  also,  that,  to  adhere  to  the 
literal  interpretation,  is  to  decide  inconsistently  with  other  and 
overruling  provisions  of  the  same  statute.  When  the  evidence 
amounts  to  this,  the  Court  may  properly  act  upon  it ;  for  the 
object  of  all  rules  of  construction  being  to  ascertain  the  meaning 
of  the  language  used,  and  it  being  unreasonable  to  impute  to  the 
legislature  inconsistent  intents  upon  the  same  general  subject- 
matter,  what  it  has  clearly  said  in  one  part  must  be  the  best 
evidence  of  what  it  has  intended  to  say  in  the  other ;  and  if  the 
clear  language  be  in  accordance  with  the  plain  policy  and  pur- 
view of  the  whole  statute,  there  is  the  strongest  reason  for 
believing  that  the  interpretation  of  a  particular  part  inconsis- 
tently with  that  is  a  wrong  interpretation.  The  Court  must 
apply,  in  such  a  case,  the  same  rules  which  it  would  use  in 
construing  the  limitations  of  a  deed ;  it  must  look  to  the  whole 
context,  *and  endeavour  to  give  effect  to  all  the  provi-  r.^.rc)o-\ 
sions,  enlarging  or  restraining,  if  need  be,  for  that  pur- 
pose, the  literal  interpretation  of  any  particular  part." 


NOSCITUB  A  Sociis. 
(3  T.  R.  87.) 


T!ie  meaning  of  a  word  may  be  ascertained  by  reference  to  tJie  meaning  of  words 

associated  with  it. ' 

It  is  a  rule  laid  down  by  Lord  Bacon,  that  copulatio  verborum 
indicat   accejotationem   in   eodem  sensu' — the   coupling   of    words 

'  This,  it  has  been  obseiTed,  in  reference  to  King  t.  Melling,  1  "Vent.  225,  was 
a  rule  adopted  by  Lord  Hale,  and  was  no  pedantic  or  inconsiderate  expression 
when  falling  from  him,  but  was  intended  to  convey,  in  short  terms,  the  grounds 
upon  which  he  formed  his  judgments.  See  3  T.  R.  87 ;  1  B.  &  C.  G44  :  8  E.  C. 
L.  R.;  Arg.  13  East,  531.  See,  also,  Bishop  v.  Elliott,  11  Exch.  113  ;  S.  C,  10 
Id.  496,  519,  which  offers  an  apt  illustration  of  the  maxim  supra ;  Burt  v.  Has- 
lett,  18  C.  B.  163 ;  S.  C,  Id.  893  :  80  E.  C.  L.  R. 

2  Bac.  Works,  vol.  4,  p.  20. 
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together  shews  that  they  are  to  be  understood  in  the  same  sense. 
And  where  the  meaning  of  any  particular  word  is  doubtful  or 
obscure,  or  where  the  particular  expression  when  taken  singly 
is  inoperative,  the  intention  of  the  party  who  has  made  use  of  it 
may  frequently  be  ascertained  and  carried  into  effect  by  looking 
at  the  adjoining  words,  or  at  expressions  occuring  in  other  parts 
of  the  same  instrument,  for  quse  non  valeant  singula  juncta  juvant^ 
— words  which  are  ineffective  when  taken  singly  operate  when 
taken  conjointly :  one  provision  of  a  deed,  or  other  instrument, 
must  be  construed  by  the  bearing  it  will  have  upon  another.^ 
r»^0/Li  ■'"*  ^^  ■'^°^  proposed  to  give  many  examples  of  the 
*application  of  the  maxim  noscitur  cL  sociis,  nor  to  enter 
at  length  into  a  consideration  of  the  very  numerous  cases  which 
might  be  cited  to  illustrate  it :  it  may,  in  truth,  be  said  to  be 
comprised  in  those  principles  which  universally  obtain,  that 
Courts  of  law  and  equity  will,  in  construing  a  written  instrument, 
endeavor  to  discover  and  give  effect  to  the  intention  of  the  party 
and  with  a  view  to  so  doing,  will  examine  carefully  every  portion 
of  the  instrument.  The  maxim  is,  moreover,  applicable,  like 
other  rules  of  grammar,  whenever  a  construction  has  to  be  put 
upon  a  will,  statute  or  agreement ;  and  although  difficulty  very 
frequently  arises  in  applying  it,  yet  this  results  from  the  par- 
ticular words  used,  and  from  the  particular  facts  existing  in  each 
individual  case;  so  that  one  decision,  as  to  the  inference  of  a 
person's  meaning  and  intention,  can  be  considered  as  an  express 
authority  to  guide  a  subsequent  decision  only  where  the  circum- 
stances are  similar,  and  the  words  are  identical  or  nearly  so. 

The  following  instance  of  the  application  of  the  maxim,  nosciiwr  a 
sociis,  to  a  mercantile  instrument  may  be  mentioned  on  account  of 
its  importance,  and  will  suf6.ce  to  shew  in  what  manner  the  prin- 
ciple which  it  expresses  has  been  made  available  for  the  benefit 
of  commerce.  The  general  words  inserted  in  a  maritime  policy  of 
insurance  after  the  enumeration  of  particular  perils  are  as  follow :, 
"  and  of  all  perils,  losses,  and  misfortunes,  that  have  or  shall  come 
to  the  hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof."  These  words,  it 
has  been  observed,  must  be  considered  as  introduced  into  the 

'  2  Bulst.  133. 

2  Arg.  Galley  v.  Barrington,  3  Bing.  391 :  9  B.  C.  L.  B. ;  per  Lord  Kenyon, 
C.  J.,  4  T.  R.  327. 
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policy  in  furtherance  of  the  objects  of  marine  insurance,  and  may 
have  the  effect  of  extending  a  reasonable  indemnity  to  many 
cases  not  distinctly  covered  by  the  special  words:  they  are 
*entitled  to  be  considered  as  material  and  operative  p^tf-nc-, 
words,  and  to  have  the  due  effect  assigned  to  them  in  the 
construction  of  this  instrument ;  and  this  will  be  done  by  allowing 
them  to  comprehend  and  cover  other  cases  of  marine  damage  of 
the  like  kind  with  those  which  are  specially  enumerated,  and 
occasioned  by  similar  causes ;  that  is  to  say,  the  meaning  of  the 
general  words  may  be  ascertained  by  referring  to  the  preceding 
special  words.* 

That  the  exposition  of  every  will  must  be  founded  on  the 
whole  instriiment  and  be  made  ex  antecedentibus  et  consequentibus, 
is,  observes  Lord  Ellenborough,  one  of  the  most  prominent  canons 
of  testamentary  construction ;  and  therefore,  in  this  department 
of  legal  investigation,  the  maxim  noscitur  d  sociis  is  necessarily  of 
very  frequent  practical  application ;  yet  where  between  the  parts 
there  is  no  connection  by  grammatical  construction,  or  by  some 
reference,  express  or  implied,  and  where  there  is  nothing  in  the 
will  declarative  of  some  common  purpose,  from  which  it  may  be 
inferred  that  the  testator  meant  a  similar  disposition  by  such 
different  parts,  though  he  may  have  varied  his  phrase  or 
expressed  himself  imperfectly,  the  Court  cannot  go  into  one  part 
of  a  will  to  determine  the  meaning  of  another,  perfect  in  itself, 
and  without  ambiguity,  and  not  militating  with  any  other  pro- 
vision respecting  the  same  subject-matter,  notwithstanding  that  a 
more  probable  disposition  for  the  testator  to  have  made  may  be 
collected  from  such  assisted  construction.  For  instance,  p., -.„^-, 
*if  a  man  should  devise  generally  his  lands,  after  payment 
of  his  debts  and  legacies,  his  trust^  estates  would  not  pass ;  for, 
in  such  case,  noscitur  d,  sociis  what  the  land  is  which  the  testator 
intended  to  pass  by  such  devise :  it  is  clear  he  could  only  mean 
lands  which  he  could  subject  to  the  payment  of  his  debts  and 

•  See  Judgm.  Cullen  v.  Butler,  5  M.  &  S.  465  ;  Phillips  v.  Barber,  5  B.  &  Aid. 
161:  7E.  C.  L.  R.,  Devaux  v.  J' Anson,  5  B.  &  C.  519:  11  E.  C.  L.  R.  In 
Borradaile  v.  Hunter,  5  M.  &  Gr.  639,  667 :  44  E.  C.  L.  R. :  this  maxim  is 
applied  by  Tindal,  C.  J.,  {dm.  from  the  rest  of  the  Court,)  to  explain  a  proviso 
in  a  policy  of  life  insurance.  In  Clift  v.  Schwabe,  3  C.  B.  437 :  54  E.  C.  L.  R. : 
the  same  maxim  was  likewise  applied  in  similar  circumstances ;  see  Dormay  v. 
Borradaile,  5  0.  B.  380 :  57  E.  C.  L.  R. 

2  Roe  d.  Eeade  t.  Reade,  8  T.  R.  118 ;  1  Jarman  on  Wills,  2d  ed.,  596. 
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legacies.  But,  from  a  testator  having  given- to  persons  standing 
in  a  certain  degree  of  relationship  to  him  a  fee-simple  in  certain 
land,  no  conclusion  which  can  be  relied  on  can  be  drawn,  that 
his  intention  was  to  give  to  other  persons  standing  in  the  same 
rank  of  proximity  the  same  interest  in  another  part  of  the  same 
land;  and  where,  moreover,  the  words  of  the  two  devises  are 
different,  the  more  natural  conclusion  is,  that,  as  the  testator's 
expressions  are  varied,  they  were  altered  because  his  intention  in 
both  cases  was  not  the  same.' 

In  addition  to  the  preceding  remarks,  a  few  instances  may  here 
conveniently  be  referred  to,  illustrating  the  distinction  between 
the  conjunctive  and  the  disjunctive,  which  it  is  so  essential  to 
observe  in  construing  a  testamentary  instrument. 

A  leasehold  estate  for  a  long  term  was  devised  after  the  death 
of  A.  to  B.  for  life,  remainder  to  his  child  or  children  by  any 
woman  whom  he  should  marry,  and  his  or  their  executors,  &c.,  for 
ever,  upon  condition  that,  in  case  the  said  B.  should  die  "  an  infant, 
unmarried,  and  without  issue,"  the  premises  should  go  over  'to 
j-^p.^,^  his  *father  and  his  three  other  children,  share  and  share 
aUke,  and  their  heirs,  executors,  &c.: — Held,  that  the 
devise  over  depended  upon  one  contingency,  viz.,  B.'s  dying  an 
infant,  attended  with  two  qualifications,  viz.,  his  dying  without 
leaving  a  wife  surviving  him,  or  dying  childless;  and  that  the 
devise  over  could  only  take  effect  in  case  B.  died  in  his  minority, 
leaving  neither  wife  nor  child;  and  it  was  observed  by  Lord 
Bllenborough,  in  delivering  judgment,  that,  if  the  condition  had 
been,  "  if  he  dies  an  infant,  or  unmarried,  or  without  issue,"  that 
is  to  say,  in  the  disjunctive  throughout,  the  rule  would  have 
applied,  in  disjunctivis  sufficit  alteram  iMrtem  esse  veram  f'  and, 
consequently,  that  if  B.  had  died  in  his  infancy,  leaving  children, 
the  estate  would  have  gone  over  to  B.'s  father  and  his  children, 
to  the  prejudice  of  B.'s  own  issue.'    According  to  the  same  rule 

1  Judgm.  Eight  v.  Compton,  9  East,  272,  373 ;  11  East,  223 ;  Hay  v.  The 
Earl  of  Coventry,  3  T.  R.  83  ;  per  Coltman,  J.,  Knight  v.  Selby,  3  Scott,  N.  E. 
409,  417 ;  Arg.  1  M.  &  S.  383  :  28  E.  C.  L.  E.  See  Sanderson  v.  Dobson,  cited 
ante,  p.  508 ;  Doe  d.  Hawe  v.  Earles,  1,5  M.  &  W.  450.  See,  also,  Vandeleur  y. 
Vandeleur,  3  01.  &  Fin.  98,  where  the  maxim  is  differently  applied. 

2  Co.  Litt.  225.  a.;  10  Rep.  58  ;  Wing.  Max.,  p.  13  ;  D.  50.  17.  110.  §  3. 

»  Doe'  d.  Everett  v.  Coolie,  7  East,  272.  As  to  changing  the  copulative  mto 
the  disjunctive,  see  1  Jarman  on  Wills,  2d  ed.,  433,  et  seq.;  Mortimer  v.  Hartley 
6  Exch.  47;  S.  C,  6  C.  B.  819  :  CO  E.  C.  L.  R.;  3  De  G.  &  S.  316. 
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of  grammar,  also,  wliere  a  condition  inserted  in  a  deed  consists  of 
two  parts  in  the  conjunctive,  both  must  be  performed,  but  other- 
wise where  the  condition  is  in  the  disjunctive ;  and  where  a 
condition  or  limitation  is  both  in  the  conjunctive  and  disjunctive, 
the  latter  shall  be  taken  to  refer  to  the  whole ;  as,  if  a  lease  be 
made  to  husband  and  wife  for  the  term  of  twenty-one  years,  "  if 
the  husband  and  wife  or  any  child  between  them  shall  so  long 
live,"  and  the  wife  dies  without  issue,  the  lease  shall,  neverthe- 
less, continue  during  the  life  of  the  husband,  because  the  above 
condition  shall  be  construed  throughout  in  the  disjunctive.' 

*In  the  construction  of  statutes,  likewise,  the  rule  nos-  r.^~c)o-] 
citur  a  sociis  is  very  frequently  applied,  the  meaning  of  a 
word,  and,  consequently,  the  intention  of  the  legislature,  being 
ascertained  by  reference  to  the  context,  and  by  considering 
whether  the  word  in  question  and  the  surrounding  words  are,  in 
fact,  ejusilem  r/eneris,  and  referable  to  the  same  subject-matter.^ 
Especially  must  it  be  remembered  that  "the  sages  of  the  law  have 
been  used  to  collect  the  sense  and  meaning  of  the  law  by  com- 
paring one  part  with  another  and  by  viewing  all  the  parts 
together  as  one  whole,  and  not  of  one  part  only  by  itself — nemo 
enim  aliquam  partem  recti  irdelligere  possit  a7ite(ptam  totum  iterum 
aique  iterum  perlegeritr^ 

As  it  would,  however,  be  useless  to  cite  additional  cases  for 
the  purpose  of  illustration  merely,  or  with  a  view  to  facilitating 
the  application  of  the  rule  in  question,  we  shall  conclude  these 
remarks  with  observino-  that  the  three  rules  or  canons  of  con- 
struction  with  which  we  have  commenced  this  chapter  are 
intimately  connected  together, — that  they  should,  perhaps,  in 
strictness  rather  have  been  considered  under  one  head  than 
treated  separately, — and  that  they  must  always  be  kept  in  view 
collectively  when  the  practitioner  applies  himself  to  the  interpre- 
tation of  a  doubtful  instrument. 

'  Co.  Litt.  225.  a.;  Shep.  Toucli.  138,  139.  See  also,  Burgess  v.  Bracher,  2 
Lord  Kaym.  1866. 

«  Per  Coleridge,  J.,  Cooper  v.  Harding,  7  Q.  B.  941  :  53  E.  C.  L.  E.;  Judgm. 
Stephens  v.  Taprell,  2  Curt.  4G5.  The  maxim,  supra,  was  applied  to  construe 
a  statute  in  Hardy  v.  Tingoy,  5  Exch.  294,  298 — to  ascertain  the  meaning  rif 
libellous  words  in  Wakley  v.  Cooke,  4  Exch.  511,  519. 

«  Arg.  7  Howard  ("U.  S.)  R.  637,  citing  Lincoln  College  case,  3  Rep.  596. 
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p^  Q    *Veeba  Chaetarum  foetius  accipiuntur  contra  pro- 
ferentem. 

(Co.  Litt.  36.  a.) 

The  words  of  an  instrument  shall  be  taken  most  strongly  against  the  party  employ- 
ing them. 

It  is  a  general  rule,  that  tte  "Vfords  in  a  deed  are  to  be 
construed  most  strongly  contra  proferentem, — regard  being  had, 
however,  to  the  apparent  intention  of  the  parties,  as  collected 
from  the  whole  context  of  the  instrument  ;^  for,  as  observed  by 
Sir  "W".  Blackstone,  the  principle  of  self-preservation  wiU  make 
men  sufficiently  careful  not  to  prejudice  their  own  interest  by  the 
too  extensive  meaning  of  their  words,  and  hereby  all  manner  of 
deceit  in  any  grant  is  avoided ;  for  men  would  always  affect 
ambiguous  and  intricate  expressions,  provided  they  were  after- 
wards at  liberty  to  put  their  own  construction  upon  them.^ 
Moreover,  the  adoption  of  this  rule  puts  an  end  to  many  ques- 
tions and  doubts  which  would  otherwise  arise  as  to  the  meaning 
and  intention  of  the  parties,  which,  in  the  absence  of  it,  might  .be 
difierently  construed  by  different  judges ;  and  it  tends  to  quiet 
possession,  by  taking  acts  and  conveyances  executed  beneficially 
for  the  grantees  and  possessors.' 

We  may  remark,  also,  that  the  general  rule  above  stated  has 
r-»f;Qm  ^^^^  ^^-^^  ^°  ^pply  still  more  strongly  to  a  *deed-poll* 
than  to  an  indenture,  because  in  the  former  case  the 
words  are  those  of  the  grantor  only ;  in  the  latter,  the  grantee 
has  given  his  consent  to  them,  and  they  must  be  considered  as 
the  words  of  both  parties.^  Bat  though  a  deed-poll  is  to  be  con- 
strued against  the  grantor,  the  Court  will  not  add  words  to  it, 
nor  give  it  a  meaning  contradictory  to  its  language.* 

■Per  Lord  Kenyon,  C.  J.,  Barrett  v.  Duke  of  Bedford,  8  T.  R.-605;  per 
Lord  Eldon,  C.  J.,  2  B.  &  P.  22  ;  per  Bayley,  J.,  15  Bast,  546 ;  per  Parke,  C.  J.,  1 
B.  &  B.  335 :  5  E.  C.  L.  R. :  Miller  v.  Mainwaring,  Cro.  Car.  400  ;  3  Ves.  jun. 
48 ;  Co.  Litt.  183.  a.;  Noy,  Max.,  9tli  ed.,  p.  48. 

2  2  Bla.  Com.,  21st  ed.,  380.  See  Saunderson  v.  Piper,  5  Bing.,  N.  C,  425  : 
35  E.  C.  L.  R. ;  Reynolds  v.  Barford,  8  Scott,  N.  R.  238,  239 ;  per  Pollock, 
C  B.,  and  Parke,  B.,  Ashworth  t.  Mounsey,  9  Exch.  186,  187. 

■''  Bac.  Max.,  reg.  3,  wliich  treats  of  the  general  rule. 

1  See  stats.  8  &  9  Vict.  c.  106,  s.  5  ;  7  &  8  Vict.  c.  76,  s.  11. 

5  2  Bla.  Com.,  21st  ed.,  380  ;  Plowd.  134 ;  Skep.  Touck.,  by  Preston,  88,  n. 
(81). 

s  Per  "Williams,  J.,  Doe  d.  Myatt  v.  St.  Helens  R.  C,  S  Q.  B.  373 :  43  E.  C. 
L.  R. 
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If,  then,  a  tenant  in  fee-simple  grants  to  any  one  an  estate  for 
life  generally,  this  shall  be  construed  to  mean  an  estate  for  the 
life  of  the  grantee,  because  an  estate  for  a  man's  own  life  is  higher 
than  for  the  life  of  another ;'  and  "the  terms  of  a  grant  are  to  be 
construed  as  favourably  as  possible  for  the  grantee."^ 

But  if  tenant  for  life  leases  to  another  for  life,  without  specify- 
ing for  whose  life,  this  shall  be  taken  to  be  a  lease  for  the  lessor's 
own  life ;  for  this  is  the  greatest  estate  which  it  is  in  his  power  to 
grant.^  And,  as  a  general  rule,  it  appears  clear,  that  if  a  doubt 
arise  as  to  the  construction  of  a  lease  between  the  lessor  and 
lessee,  the  lease  must  be  construed  most  beneficially  for  the 
latter/ 

In  like  manner,  if  two  tenants  in  common  grant  a  rent  of  10s., 
this  is  several,  and  the  grantee  shall  have  10s.  from  each ;  but  if 
they  make  a  lease,  and  reserve  IDs.,  *they  shall  have  only  r^frQ-ri 
10s.  between  them.°  So,  it  is  a  true  canon  of  construe- 
tion,  that  where  there  is  any  reasonable  degree  of  doubt  as  to  the 
meaning  of  an  exception  in  a  lease,  the  words  of  the  exception, 
being  the  words  of  the  lessor,  are  to  be  taken  most  favourably 
for  the  lessee,  and  against  the  lessor  f  and  where  a  deed  may 
enure  to  divers  purposes,  he  to  whom  the  deed  is  made  shall 
have  election  which  way  to  take  it,  and  he  shall  take  it  in  that 
way  which  shall  be  most  to  his  advantage.''  But  it  seems  that 
the  instrument  should,  in  such  a  case,  if  pleaded,  be  stated 
according  to  its  legal  effect,  in  that  way  in  which  it  is  intended 
to  have  it  operate.^  The  general  rule,  however,  being  that  "in 
pleading  (except  in  deducing  title)  a  deed  may  be  set  out  either 
in  its  terms,  leaving  the  Court  to  construe  it  according  to  the 
legal  effect  of  those  terms,  or  the  party  may  take  the  responsi- 
bility of  stating  it  according  to  the  legal  effect  which  it  is 
contended  to  have.'" 

'  Co.  Litt.  43.  a.;  2  Bla.  Com.,  21  ed.,  380;  Plowd.  156;  Finch,  Law,  63. 

2  Per  Wilde,  C.  J.,  Re  Stroud,  8  C.  B.  529  :  65  E.  C.  L.  R. 

'  Finch,  Law,  55,  56.     See  also,  Id.  60. 

■•Dunn  V.  Spurrier,  3  B.  &  P.  399,  403,  where  various  authorities  are  cited. 
The  maxim  in  the  text  is  also  considered  at  some  length  in  the  American  Jurist, 
No.  47,  p.  11.     See  also,  judgm.  1  Cr.  &  M.  657. 

=  5  Rep.  7;  Plowd.  140;  Co.  Litt.  197,  a.,  267,  h. 

s  Per  Bayley,  J.,  Bullen  v.  Dennmg,  5  B.  &  C.  847 :  11  E.  C.  L.  R. 

'  Shep.  Touch.  83  ;  cited  8  Bing.  106  :  21  E.  C.  L.  R. 

*  2  Smith,  L.  C,  4th  ed.,  416,  and  cases  there  cited. 

'  Judgm.  Lord  Newborough  v.  Schroder,  7  C.  B.  397 :  62  E.  C.  L.  R. ;  Price 
T.  "Williams,  1  M.  &  W.  6,  14. 
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According  to  the  principle  above  laid  down,  it  was  held,  that 
leasehold  lands  passed  by  the  conveyance  of  the  freehold,  "  and 
all  lands  or  meadows  to  the  said  messuage  or  mill  belonging,  or 
used,  occupied,  and  enjoyed,  or  deemed,  taken,  or  accepted  as 
part  thereof"  This,  said  Lord  Loughborough,  C.  J.,  being  a  case 
arising  on  a  deed,  is  to  be  distinguished  from  those  of  a  like 
nature  which  have  arisen  on  wills.  In  general,  where  there  is  a 
question  on  the  construction  of  a  will,  neither  party  has  done 
anything  to  preclude  himself  from  the  favour  of  the  Court. 
r*-Q9n  *But,  in  the  present  instance,  the  legal  maxim  applies, 
that  a  deed  shall  he  construed  most  strongly  against  the 
grantor} 

The  rule  of  law,  moreover,  that  a  man's  own  acts  shall  be 
taken  most  strongly  against  himself,  not  only  obtains  in  grants, 
but  extends,  in  principle,  to  all  other  engagements  and  under- 
takings.^ 

Thus,  the  return  to  a  writ  of  fi.  fa.  shall,  if  the  meaning  be 
doubtful,  be  construed  against  the  sheriff ;  nor,  if  sued  for  a  false 
return,  shall  he  be  allowed  to  defend  himself  by  putting  a  con- 
struction on  his  own  return  which  would  make  it  bad,  when  it 
admits  of  another  construction  which  will  make  it  good.' 

In  like  manner,  with  respect  to  contracts  not  under  seal,  the 
generally  received  doctrine  of  law  undoubtedly  is,  that  the  party 
who  makes  any  instrument  should  take  care  so  to  express  the 
an;ount  of  his  own  liability,  as  that  he  may  not  be  bound  further 
than  it  was  his  intention  that  he  should  be  bound ;  and,  on  the 
other  hand,  that  the  party  who  receives  the  instrument,  and  parts 
with  his  goods  on  the  faith  of  it,  should  rather  have  a  construc- 
tion put  upon  it  in  his  favour,  because  the  words  of  the  instru- 
ment are  not  his,  but  those  of  the  other  party.* 

'  Doe  d.  Davies  t.  Williams,  1  H.  Bla.  25,  27. 

2 1  H.  Bla.  586. 

A  release  in  deed,  being  the  act  of  the  party,  shall  be  taken  most  strongly 
against  himself;  Co.  Litt.  264,  b.;  cited  Judgm.  Ford  v.  Beech,  11  Q.  B.  869  : 
63  E.  C.  L.  R. 

"  Although  the  words  of  a  covenant  are  to  be  construed  according  to  the  intent 
of  the  parties,  yet  they  are  to  be  taken  most  strongly  against  the  party  who  stipu- 
lates ;"  per  Holroyd,  J.,  Webb  v.  Plummer,  2  B.  &  Aid.  752.  See  West  Lon- 
don R.  0.  V.  London  and  Northwestern  R.  C,  11  C.  B.  254,  309,  839  :  73  E.  C. 
L.  R. 

3  See  Reynolds  v.  Barford,  7  M.  &  Gr.  449,  456 :  49  E.  C.  L.  R. 

■>  Per  Alderson,  B.,  Mayer  v.  Isaac,  6  M.  &  W.  613;  commenting  on  the 
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According  to  this  principle,  'if  the   party   giving   a   |-.x.f-q9-| 
^guarantee   leaves  anything  ambigvious   in  Ms  expres-  ' 

sions,  such  ambiguity  must  be  taken  most  strongly  against  him- 
self;* and  if  a  carrier  give  two  different  notices,  limiting  his 
responsibility  in  case  of  loss,  he  will  be  bound  by  that  which  is 
least  beneficial  to  himself.^  In  like  manner,  where  a  party  made 
a  contract  of  sale  as  agent  for  A.,  and,  on  the  face  of  such  agree- 
ment, stated,  that  he  made  the  purchase,  paid  the  deposit,  and 
agreed  to  comply  with  the  conditions  of  sale,  for  A.,  and  in  the 
mere  character  of  agent,  it  was  held,  that  this  act  of  the  contract- 
ing party  must  be  tSLken  fortissimi  contra  prof erentem ;  and  that 
he  could  not,  therefore,  sue  as  principal  on  the  agreement,  without 
notice  to  the  defendant  before  action  brought,  that  he  was  the 
party  really  interested.^  So,  if  an  instrument  be  made  in  terms 
so  ambiguous  as  to  make  it  doubtful  whether  it  be  a  bill  of 
exchange  or  promissory  note,  the  holder  may,  at  his  election,  as 
against  the  party  who  made  the  instrument,  treat  it  as  either.'' 

In  the  Roman  law,  the  rule  under  consideration  for  the  con- 
struction of  contracts  may  be  said,  in  substance,  to  have  existed, 
although  its  meaning  differed  considerably  from  that  which 
attaches  to  it  in  our  own :  the  rule  there  was,  fere  secundum  2'>ro- 
missorem  iaterpretamur^  where  promissor,  in  fact,  signified  the 
person  who  contracted'^"  the  obligation,"  that  is,  who  re-  r.y,~oA-, 
plied  to  the  stipulalio  proposed  by  the  other  contracting 
party.  In  case  of  doubt,  then,  the  clause  in  the  contract  thus 
offered  and  accepted,  was  interpreted  against  the  stipulator  and  in 
favour  of  the  promissor ;  in  stipiulationibus  cum  queeritur  quid 
actum  sit   verba  contra  stipulatorem  interpretanda   sunt:''  and   the 

observations  of  Bayley,  B.,  in  Nicholson  v.  Paget,  1  Cr.  &  M.  48.     See  Alder 
V.  Boyle,  4  C.  B.  685  :  56  E.  C.  L.  E. 

'  Hargreave  v.  Smee,  6  Bing.  244,  248  :  19  E.  C.  L.  R.;  Stephens  v.  Pell,  2  Cr. 
&  M.  710.     See  Cumpston  v.  Haigh,  2  Bing.,  N.  C.  449,  454 ;  29  E.  C.  L.  R. 

2  Munn  V.  Baker,  2  Stark.,  N.  P.  C.  25o  :  3  E.  C.  L.  R. 

'  Bickerton  v.  Burrell,  5  M.  A;  S.  383,  386,  as  to  which  case,  see  Rayner  v. 
Grote,  15  M.  &  "W".  359.  See,  also,  Boulton  v.  Jones,  2  Exch.  504,  and  cases 
there  cited  ;  Carr  v.  Jackson,  7  Exch.  382. 

"  Edis  V.  Bury,  6  B.  &  C.  433  :  13  E.  C.  L.  R.;  Block  v.  Bell,  1  M.  &  Roh. 
149 ;  Lloyd  v.  Oliver,  18  Q.  B.  471 ;  83  B.  C.  L.  R. ;  Forbes  v.'  Marsliall,  11  Exch. 
166,  and  cases  cited  Broom's  Com.  483,  (0;  Byles  on  Bills,  7th  ed.,  76. 

"■  D.  45.  1.  99.  pr. 

*  Brisson.  ad  verb.  "Promissor,"  "  Stipulatio  ;"  1  Pothier,  by  Evans,  58. 

7  D.  45.  1.  38,  g  18. 
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reason  given  for  thia  mode  of  construction  is,  quia  stipulatori 
liherum  fuit  verba  late  concipere  :^  tlie  person  stipulating  sliould 
take  care  fully  to  express  that  whicli  he  proposes  shall  be  done 
for  his  own  benefit.  But,  as  remarked  by  Mr.  Chancellor  Kent, 
the  true  principle  appears  to  be  "to  give  the  contract  the  sense 
in  which  the  person  making  the  promise  believed  the  other  party 
to  have  accepted  it,  if  he  in  fact  did  so  understand  and  accept 
it  ;"^  though  this  remark  must  necessarily  be  understood  as  appli- 
cable only  where  an  ambiguity  exists  after  applying  those  various 
and  stringent  rules  of  interpretation  by  which  the  meaning  of  a 
passage  must  in  very  many  cases  be  determined.  When  dealing 
with  a  mercantile  instrument,  moreover,  "the  Courts  are  not  re- 
strained to  such  nicety  of  construction  as  is  the  case  with  regard 
to  conveyances,  pleadings  and  the  like,"  and  in  reference  to  a 
charter-party,  it  has  been  observed,^  that  "  generally  speaking, 
where  there  are  several  ways  in  which  the  contract  might  be  per- 
formed, that  mode  is  adopted  which  is  the  least  profitable  to  the 
plaintiff  and  the  least  burthensonie  to  the  defendant." 
l-^_„_  *Further,  where  in  pleading  two  different  meanings 
present  themselves,  that  construction  shall  be  adopted 
which  is  most  unfavourable  to  the  party  pleading  ■}  ambiguum 
jilacitum  interpretari  debet  contra  p)roferentem ;  for  every  man  is 
presumed  to  make  the  best  of  his  own  case,^  and  it  is  incumbent 
on  him  to  make  his  meaning  clear.^  Though  it  is  also  a  general 
rule  that  "  every  pleading,  if  it  be  fairly  susceptible  of  such  a 
construction,  must,  as  against  the  party  pleading,  be  taken  to 
have  been  pleaded  agreeably  to  the  rules  of  pleading ;  and  it  is 
not  open  to  him  to  contend  that  he  has  ill  pleaded.  It  would  be 
opening  a  wide  door  to  fraud  and  trickery,  if  this  were  other- 
wise."'' 

'  D.  45.  1.  99.  pr.;  D.  3.  14.  39. 

2  3  Kent,  Com.,  7th  ed.,  731 :  30  Day  (U.  S.)  R.  281 ;  Paley,  Moral  Phil.,  4th 
ed.,  125,  127  ;  1  Duer  Insur.  159,  160. 

=  Per  Maule  J.,  Cookburn  v.  Alexander,  6  C.  B.  814 :  60  E.  0.  L.  P.;  and  in 
Getherv.  Capper,  15  C.  B.  707  ;  80  E.  C.  L.  R.  ;  S.  C,  18  Id.  866 :  86  E.  C.  L.  R. 

^  Staph.  Plead.,  5th.  ed.,  415,  and  n.  (c),  where  many  authorities  are  cited  ; 
Bao.  Max. ,  reg.  3.  "  It  is  a  maxim  in  the  construction  of  pleadings,  that  every 
hing  shall  be  taken  most  strongly  against  the  pleader;"  per  Coleridge,  J., 
Howard  t.  Gosset,  10  Q.  B.  383  :  59  E.  C.  L.  R.;  per  Buller,  J.,  Dovaston  v. 
Payne,  2  H.  Bla.  531 ;  per  Parke,  B.,  Dendy  v.  Powell,  3  M.  &  W.  444. 

5  Co.  Litt.  303.  b.;  Hobart,  242  ;  Finch,  Law,  64. 

6  Per  Pollock,  C.  B.,  Goldham  v.  Edwards,  18  0.  B.  399 :  86  E.  C.  L.  R. 
Per  Wilde,  C.  J.,  Moore  v.  Forster,  5  C.  B.  224:  57  E.  C.  L.  R. 
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It  has  indeed  frequently  been  laid  down  tliat  ambiguity  is 
cured  by  pleading  over;  and  that  at  subsequent  stages  of  the 
cause,  tliat  construction  of  the  ambiguous  expression  must  be 
adopted  which  is  most  favourable  to  the  party  by  whom  it  was 
used.i  "  If,"  says  Maule,  J.,  "  the  language  of  the  declaration  is 
ambiguous,  and  the  defendant  pleads  over,  it  must,  if  capable  of 
such  a  construction,  be  taken  in  a  sense  that  will  require  an 
answer."^  And,  as  remarked  by  Lord  Truro,^  "it  is  *a  ^.^trq/.•, 
clear  rule  of  law  that  if  a  declaration  contains  allegations 
capable  of  being  understood  in  two  senses,  and  if  understood  in 
one  sense  it  will  sustain  the  action,  and  in  another  it  will  not ; 
after  verdict,  it  must  be  construed  in  the  sense  which  will  sustain 
the  action."  It  has,  however,  been  observed  in  a  recent  case, 
that  "  there  is  no  distinction  in  the  mode  of  construing  a  plea, 
whether  it  comes  before  the  Court  upon  a  motion  for  judgment 
non  obstante  veredicto,  or  upon  a  demurrer."^  In  either  case  the 
plea  is  to  receive  a  fair  and  reasonable  construction ;  and  we  may 
add,  that,  in  construing  a  plea,  it  ought  to  be  read  like  any  other 
composition,  and  that  no  violent  or  forced  construction  ought  to 
be  made  beyond  the  ordinary  and  fair  meaning  of  the  words 
employed,  either  to  support  or  to  invalidate  it.'' 

On  the  same  principle,  it  has  been  laid  down  as  a  rule  in 
equity  pleading,  that  "  The  presumption  is  always  against  the 
pleader,  because  the  plaintiff  is  presumed  to  state  his  case  in  the 
most  favourable  way  for  himself;  and  therefore,  if  he  has  left 
anything  material  to  his  case  in  doubt,  it  is  assumed  to  be  in 
favour  of  the  other  party."^ 

'Fletcher  v.  Pogson,  3  B.  S:  C.  193, 194  :  10  E.  C.  L.  R.;  Lord  Himtingtowcr 
V.  Gardner,  1  B.  &  C.  397  :  8  E.  0.  L.  R.;  10  C.  B.  182  (a):  70  E.  C.L.  R.; 
per  Parke,  B.,  Norman  v.  Thompson,  4  Exch.  750;  Smith  v.  Keating,  6  C. 
B.  152:  00  E.  C.  L.  R.;  per  WiUiams,  J.,  5  C.  B.  271  :  57  E.  C.  L.  R;  per 
Jervis,  C.  J.,  13  Id.  551  :  76  E.  C.  L.  R. 

2Boydcll  V.  Harkness,  3  C.  B.  171,  172:  54  E.  C.  L.  R.:  citing  Hobson  v. 
Middleton,  6  B.  &C.  802: 13  E.  C.  L.  R. ;  Judgm.  Bevins  v.  Hulme,  15  M.  &  W.  97. 

=  Emmens  v.  Elderton,  13  C.  B.  542  :  76  E.  C.  L.  R. 

■■Per  Pollock,  C.  B.,  Goldham  v.  Edwards,  18  C.  B.  399  :  86  E.  C.  L.  R.; 
Arg.  Goldham  v.  Edwards,  17  C.  B.  143:  84  E.  C.  L.  R. 

*  Judgm.  Hughes  v.  Done,  1  Q.  B.  399:  41  E.  C.  L.  R.:  and  cases  cited, 
supra. 

^  Per  Lord  Cottenham,  C,  Columbine  v.  Chichester,  2  Phill.  28  ;  and  in  A.-G. 
T.  Mayor  of  Norwich,  3  My.  &  Cr.  422.  423 ;  Vernon  v.  Veraon,  Id.  145 ; 
Bowes  V.  Perme,  3  My.  &  Cr.  633. 
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It  must  further  be  observed,  that  tbe  general  rule  in  question, 
being  one  of  some  strictness  and  rigour,  is  the  last  to  be  resorted 
to,  and  is  never  to  be  relied  upon  but  wben  all  other  rules  of 
exposition  fail,'  In  some  cases,  indeed,  it  is  possible  that  any 
r^p-oj-,  construction  with  the  *Court  may  adopt  will  be  contrary 
to  the  real  meaning  of  the  parties ;  and,  if  parties  make 
use  of  such  uncertain  terms  in  their  contracts,  the  safest  way  is 
to  go  by  the  grammatical  construction,  and  if  the  sense  of  the 
words  be  in  equiKbrio  then  the  strict  rule  of  law  must  be  applied.^ 

Moreover,  the  principle  of  taking  words  fortms  contra  profer- 
entem does  not  seem  to  hold  when  a  harsh  construction  would 
work  a  wrong  to  a  third  person,  it  being  a  maxim  that,  constructio 
legis  nonfacit  injuriam?  Therefore,  if  tenant  in  tail  make  a  lease 
for  life  generally,  this  shall  be  taken  to  mean  a  lease  for  the  life 
of  the  lessor,^  for  this  stands  well  with  the  law ;  and  not  for  the 
life  of  the  lessee,  which  it  is  beyond  the  power  of  a  tenant  in  tail 
to  grant.' 

Acts  of  Parliament  are  not,  in  general,  within  the  reason  of  the 
rule  under  consideration,  because  they  are  not  the  words  of  parties, 
but  of  the  legislature ;  neither  does  this  rule  apply  to  wills.'' 
Where,  however,  an  Act  of  Parliament  is  passed  for  the  benefit 
of  a  canal,  railway,  or  other  company,  it  has  been  observed,  that 
this,  like  many  other  cases,  is  a  bargain  between  a  company  of 
adventurers  and  the  public,  the  terms  of  which  are  expressed  and 
set  forth  in  the  Act,  and  the  rule  of  construction  in  all  such  cases 
is  now  fully  established  to  be,  that  any  ambiguity  in  the  terms  of 
the  contract  must  operate  against  the  adventurers,  and  in  favour 
of  the  public,  the  former  being  entitled  to  claim  nothing  which 
,^^„„  *is  not  dearly  given  to  them  by  the  Act.'  Where,  there- 
fore, by  such  an  Act  of  Parliament,  rates  are  imposed 

'  Bac.  Max.,  reg.  3 ;  3  Bla.  Com.,  21st  ed.,  380 ;  1  Duer  Insur.  210. 

2  Per  Bayley,  J.,  Love  v.  Pares,  13  East,  86. 

=  Co.  Litt.  183.  a. 

'  Per  Bayley,  J.,  Smith  v.  Doe  d.  Earl  of  Jersey,  2  B.  &  B.  551  :  6  E.  C.  L. 
R;  Finch,  Law,  60. 

"5  2  Bla.  Com.,  21st  ed.,  380. 

«2  Dwarr.  Stats.  688 ;  Bac.  Max.,  reg.  3. 

'  Per  Lord  Tenterden,  C.  J. ,  Stourbridge  Canal  Co.  v.  Wheeley,  3  B.  &  Ad.  798; 
22  E.  C.  L.  R. :  recognised,  Priestley  v.  Foulds,  2  Scott,  N.  R.  228  ;  per  Coltman, 
J.,  Id.  226  ;  cited  Avg.  Id.  738  ;  Judg.  Gildart  T.Gladstone,  11  East,  685  ;  recog- 
nised Barrett  v.  Stockton  and  Darlington  R.  C,  2  Scott,  N.  R.  370-  S.  C, 
affirmed  in  error,  3  Scott,  N.  R.  803  ;  and  in  the  House  of  Lords,  8  Scott,  N.  R., 
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upon  tlae  public  and  for  the  banefit  of  the  company,  such  rates 
must  be  considered  as  a  tax  upon  the  subject;  and  it  is  a  soand 
general  rule,  that  a  tax  shall  not  be  considered  to  be  imposed  (or 
at  least  not  for  the  benefit  of  a  subject)  without  a  plain  declara- 
tion of  the  intent  of  the  legislature  to  impose  it.^ 

In  a  well-known  case,  which  is  usually  cited  as  an  authority 
Avith  reference  to  the  construction  of  Acts  for  the  formation  of 
companies  with  a  view  to  carrying  works  of  a  public  nature  into 
execution,  the  law  is  thus  distinctly  laid  down  by  Lord  Bldon : — 
"  When  I  look  upon  these  Acts  of  Parliament,  I  regard  them  all 
in  the  light  of  contracts  made  by  the  legislature  on  behalf  of 
every  person  interested  in  anything  to  be  done  under  them ;  and 
I  have  no  hesitation  in  asserting,  that  unless  that  principle  is 
applied  in  construing  statutes  of  this  description,  they  become 
instruments  of  greater  oppression  than  anything  in  the  whole 
system  of  administration  under  our  constitution.  Such  Acts  of 
Parliament  have  now  become  extremely  numerous,  and  from 
their  number  and  operation,  they  so  much  affect  individuals,  that 
I  *apprehend  those  who  come  for  them  to  Parliament,  do  r,..rom 
in  efiect  undertake  that  they  shall  do  and  submit  to 
whatever  the  legislature  empowers  and  compels  them  to  do,  and 
that  they  shall  do  nothing  else;  that  they  shall  do  and  shall 
forbear  all  that  they  are  thereby  required  to  do  and  to  forbear, 
as  well  with  reference  to  the  interests  of  the  public  as  with 
reference  to  the  interests  of  individuals."^  Acts  of  Parliament, 
such  as  here  referred  to,^  have  been  called  "Parliamentary 
bargains  made  with  each  of  the  lando^\aiers.  Perhaps  more 
correctly  they  ought  to  be  treated  as  conditional  powers  given 
by  Parliament  to  take  the  land  of  the  different  proprietors, 
through  whose  estates  the  works  are  to  proceed.  Each  land- 
owner, therefore,  has  a  right  to  have  the  powers  strictly  and 

641;  cited  Ribble  Navigation  Co.  v.  Hargreavcs,  17  C.  B.  38.j,  403  :  84  E.  C.  L.  R. ; 
per  Maule,  J.,  Portsmouth  Floating  Bridge  Co.  v,  Nance,  6  Scott,  N.  R.  831  ; 
Blakemore  V.  GlamorgansMre  Canal  Co.,  1  My.  it  K.  1G5  ;  Arg.  Thicknesse  v. 
Lancaster  Canal  Co.,  4  lU.  &  W.  483  :  ante,  p.  '>,  d  seq. 

■  Judgm.  Kingston-upon-HuU  Dock  Co.  v.  Browne,  3  B.  &  Ad.  58,  59 :  33 
E.  C.  L.  R. ;  Grantham  Canal  Navigation  Co.  v.  Hall,  (in  error,)  14  M.  &  W. 
880  ;  ante,  p.  508. 

^  Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  My.  i  K.  163  ;  cited 
Judgm.  1  E.  &  B.  868,  869 :  73  E.  C.  L.  R, 

'  See  also  ante,  p.  5. 
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literally  carried  into  effect  as  regards  his  own  land,  and  has  a 
right  also  to  require  that  no  variation  shall  be  made  to  his 
prejudice  in  the  carrying  into  effect  the  bargain  between  the 
undertakers  and  any  one  else."^ 

So,  with  respect  to  Eailway  Acts,  it  has  been  repeatedly  laid 
down,  that  the  language  of  these  Acts  of  Parliament  is  to  be 
treated  as  the  language  of  the  promoters  of  them ;  they  ask  the 
legislature  to  confer  great  privileges  upon  them,  and  profess  to 
give  the  public  certain  advantages  in  return.  Acts  passed  under 
such  circumstances  should  be  construed  strictly  against  the 
parties  obtaining  them,  but  liberally  in  favour  of  the  public? 
r*'/Lm  "  '^^^  statute,"  says  Alderson,  B.,'  speaking  of  a  railway 
company's  Act,  "gives  this  company  power  to  take  a 
man's  land  without  any  conveyance  at  all ;  for  if  they  cannot  find 
out  who  can  make  a  conveyance  to  them,  or  if  he  refuse  to 
convey,  or  if  he  fail  to  make  out  a  title,  they  may  pay  their 
money  into  Chancery,  and  the  land  is  at  once  vested  in  them  by 
a  parliamentary  title.  But  in  order  to  enable  them  to  exercise 
this  power,  they  must  follow  the  words  of  the  Act  strictly.'"  And 
it  is  clear  that  the  words  of  a  statute  will  not  be  strained  beyond 
their  reasonable  import  to  impose  a  burthen  upon,  or  to  restrict 
the  operation  of,  a  public  company .''  It  will,  of  course,  be  borne 
in  mind  that  the  general  principle  of  construing  an  Act  of  Par- 
liament of  the  kind  above  alluded  to,  contra  2Jroferentem ,  can  only 
be  applied  where  a  doubt  presents  itself  as  to  the  meaning  of  the 
legislature ;  for  such  an  Act,  and  every  part  of  it,  must  be  read 
according  to  the  ordinary  and  grammatical  sense  of  the  words 
used,  and  with  reference  to  those  established  rules  of  construc- 
tion which  we  have  already  stated. 

Lastly,  with  reference  to  the  maxim  fortius  contra  proferentem, 
where  a  question  arises  on  the  construction  of  a  grant  from  the 
Crown,  the  rule  under  consideration  is  reversed ;  for  such  grant 
is  construed  most  strictly  against  the  grantee,  and  most  benefi- 

1  Per  Alderson,  B.,  Lee  v.  Milner,  3  Y.  &  Coll.  611,  618  ;  adopted  Judgm. 
York  and  North  Midland  R.  C.  v.  RRg.,  1  E.  &  B.  869  :  73  E.  C.  L.  R. 

2  Judgm.  Parker  v.  The  Great  Western  R.  C,  7  Scott,  N.  R.  870. 

'  Doe  d.  Hutchinson  v.  Manchester,  Bury,  and  Rossendale  R.  C,  14  M.  &  W. 
694  ;  Webb  v.  The  Manchester  and  Leeds  R.  C,  1  Railw.  Cas.  576,  599  ;  per  Lord 
Langdale,  M.  R.,  Gray  v.  The  Liverpool  and  Bury  R.  C,  4  Id.  240. 

«  Smith  Y.  Bell,  3Railw.  Cas.  877  ;  Parrett  Navigation  Co.  v.  Robins,  3  Id.  383. 
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cially  for  the  Crown,  so  that  nothing  will  pass  to  the  grantee  but 
by  clear  and  express  words;'  the  method  of  construction  just 
stated  seeming  as  recently  remarked,^  "to  exclude  *the  p^.p.,-,-, 
application  of  either  of  these  two  phrases  expressum  facit  ■' 

cessare  taciturn^  or  expressio  un/us  est  exdusio  allerius^  That 
which  the  Crown  has  not  granted  by  express,  clear  and  unam- 
biguous terms,  the  subject  has  no  right  to  claim  under  a  grant  or 
charter." 


Ambiguitas    Verborum  latexs  Verification-e    suppletuh  ; 

NAM     QUOD     EX     FaCTO     ORITUR     AMBIGUUM     VeEIFICATIONE 
Facti  TOLLITUR. 

(Bac.  Max.  reg.  33.J 

Latent  amhigxdty  may  be  supplied  by  evidence ;  for  an  ambiguity  wliich  a/rises  by 
proof  of  an  extrinsic  fact  may,  in  the  scnae  manner,  be  removed. 

Two  kinds  of  ambiguity  occur  in  written  instruments :  the  one 
is  called  ambiguitas  latens,  i.  e.,  where  the  writing  appears  on  the 
face  of  it  certain  and  free  from  ambiguity ;  but  the  ambiguity  is 
introduced  by  evidence  of  something  extrinsic,  or  by  some 
collateral  matter  out  of  the  instrument :  the  other  species  is  called 
ambiguitas  patens,  i.  e.,  an  ambiguity  apparent  on  the  face  of  the 
instrument  itself.^ 

Ambiguitas  patens,  says  Lord  Bacon,  cannot  be  holpen  by  aver- 
ment, and  the  reason  is,  because  the  law  will  not  couple  and 
mingle  matter  of  specialty,  which  is  of  the  ^higher  account,   r.^f-An-. 
with  matter  of  averment,  which  is  of  the  lower  account 
in  law,  for  that  were  to  make  all  deeds  hollow,  and  subject  to 

■  Arg.  R.  V.  Maj-or,  &c.,  of  London,  1  Cr.,  M.  &  R.  13,  15,  and  cases  there 
cited  ;  Chit.  Pre.  of  the  Crown,  391 ;  Finch,  Law,  101. 

2  Per  PoUocli,  C.  B.,  Eastern  Archipelago  Co.  v.  Reg.,  2  E.  &  B.  906,  907: 
75  E.  C.  L.  R.;  S.  C,  Id.  310;  cited  ante,  p.  53  ;  et  vide  ante,  p.  53. 

»  Post,  pp.  581,  585.  ■•  Post,  pp.  581,  et  seq. 

'  Bac.  Max.,  reg.  23.  The  remarks  respecting  ambiguity  here  offered,  should 
be  taken  in  connection  with  those  appended  to  the  five  maxims  which  succes- 
sively follow.  The  subject  of  latent  and  patent  ambiguities,  and  likewise  of 
misdescription,  has  been  very  briefly  treated  in  the  text,  since  ample  informa- 
tion thereupon  may  be  obtained  by  reference  to  the  masterly  treatise  of  Sir 
James  Wagram,  upon  the  "Admission  of  E.\:trinsic  Evidence  in  Aid  of  the 
Interpretation  of  "Wills." 
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averment ;  and  so,  in  effect,  to  make  tliat  pass  "without  deed  which 
the  law  appoints  shall  not  pass  but  by  deed  ;^  and  this  rule,  as 
above  stated  and  explained,  applies  not  only  to  deeds,  but  to 
written  contracts  in  general  f  and  especially,  as  will  be  seen  by 
the  examples  immediately  following,  to  wills. 

On  this  principle,  a  devise  to  "  one  of  the  sons  of  J.  S."  (who 
has  several  sons),  cannot  be  explained  by  parol  proof  ;^  and  if 
there  be  a  blank  in  the  will  for  the  devisee's  name,  parol  evidence 
cannot  be  admitted  to  show  what  person's  name  the  testator 
intended  to  insert  ;*  it  being  an  important  rule,  that,  in  expounding 
a  will,  the  Court  is  to  ascertain,  not  what  the  testator  actually 
intended  as  contradistinguished  from  what  his  *words  ex- 
press,  but  what  is  the  meaning  of  the  words  he  has  used.' 

If,  as  observed  by  Sir  James  Wigram,  the  Statute  of  Frauds 
merely  had  required  that  a  nimcupative  will  should  not  be  set 
up  in  opposition  to  a  written  will,  parol  evidence  might,  in  many 
jases,  be  admissible  to  explain  the  intention  of  the  testator,  where 
the  person  or  thing  intended  by  him  is  not  adequately  described 
in  the  will ;  but  if  the  true  meaning  of  that  statute  be,  that  the 
writing  which  it  requires  shall  itself  express  the  intention  of  the 
testator,  it  is  difficult  to  understand  how  the  statute  can  be 
satisfied  by  a  writing  merely,  if  the  description  it  contains  have 
nothing  in  common  tuith  that  of  the  person  intended  to  take  under 

1  Bac.  Max.,  reg.  23  ;  Doe  d.  Tyrrell  t.  Lyford,  4  M.  &  S.  550  ;  Lord  Clial- 
mondeley  v.  Lord  Clinton,  3  Mer.  343  ;  Judgm.  Doe  d.  Gord  v.  Needs,  3  M.  & 
"W.  139  ;  S.  P.,  Stead  v.  Berrier,  Sir  T.  Raym.  411. 

2  See  Hollier  v.  Eyre,  9  CI.  &  Fin.  1. 

A  contract,  observes  Pollock,  C.  B.,  inNichol  v.  Godts,  10  Exclr.  194,  "must 
be  read  according  to  what  is  written  by  the  parties,  for  it  is  a  well-known 
principle  of  law,  that  a  written  contract  cannot  be  altered  by  parol.  If  A.  and 
B.  make  a  contract  in  writing,  evidence  is  not  admissible  to  show  that  A. 
meant  something  different  from  what  is  stated  in  the  contract  itself,  and  that 
B.  at  the  time  assented  to  it.  If  that  sort  of  evidence  were  admitted,  every 
written  document  would  be  at  the  mercy  of  witnesses  who  might  be  called  to 
swear  any  thing.  See  Besant  v.  Cross,  10  C.  B.  895 :  70  E.  C.  L.  R.;  Martin 
V.  Pycroft,  2  De  G.  M.  &  G.  785. 

3  Strode  v.  Eussel,  2  Vern.  624;  Cheyney's  case,  5  Rep.  68.  See  Oastledon 
V.  Turner,  3  Atk.  257 ;  Harris  v.  Bishop  of  Lincoln,  3  P.  Wms.  136,  137 ;  per 
Tindal,  C.  J.,  Doe  d.  "Winter  v.  Perratt,,  7  Scott,  N.  R.  36.  See,  also,  per  Lit- 
tledale,  J.,  and  Parke,  J.,  in  Shortrede  v.  Cheek,  1  A.  &  E.  57;  28  E.  C.  L.  R. 

"  Baylis  v.  A.-G.,  2  Atk.  239  ;  Hunt  v.  Hort,  3  Bro.  C.  C.  311 ;  cited  8  Bing. 
254 :  31  E.  C.  L.  R. 
"^  Per  Parke,  J.,  Doe  d.  Gwilllm  v.  GwlUim,  5  B.  &  Ad.  129 :  27  E.  C.  L.  R. 
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it,  or  not  enough  to  determine  his  identity.  To  define  that 
which  is  indefinite  is  to  make  a  material  addition  to  the  -will.' 
In  accordance  with  these  observations,  where  a  testator  devised 
his  real  estates  "  first  to  K.,  then  to  - — -,  then  to  L.,  then  to  M., 
&c.,"  and  the  will  referred  to  a  card  as  showing  the  parties  desig- 
nated by  the  letters  in  the  will,  which  card,  however,  was  not 
shown  to  have  been  in  existence  at  the  time  of  the  execution  of 
the  will,  it  was  held  clearly  inadmissible  in  evidence  ;  the  Court 
observing,  that  this  was  a  case  of  a  patent  ambiguity,  and  that, 
according  to  all  the  authorities  on  the  subject,  parol  evidence  to 
explain  the  meaning  of  the  will  could  not  legally  be  admitted.^ 

If,  then,  as  further  observed  in  the  treatise  already  cited,  a 
testator's  words,  aided  by  the  light  derived  from  the  circum- 
stances with  reference  to  which  they  were  used,  *do  not  j-.^^aa-. 
express  the  intention  ascribed  to  him,  evidence  to  prove 
the  sense  in  which  he  intended  to  use  them  is,  as  a  general 
proposition,  inadmissible;  in  other  words,  the  judgment  of  a 
Court  in  expounding  a  will  must  be  simply  declaratory  of  what 
is  in  the  will ;'  and  to  make  a  construction  of  a  will  where  the 
intent  of  the  testator  cannot  be  known,  has  been  designated  as 
intentio  ceeca  et  sicca } 

The  devise,  therefore,  in  cases  falling  within  the  scope  of  the 
above  observation,  will,  since  the  will  is  insensible,  and  not  really 
expressive  of  any  intention,  be  void  for  uncertainty.^ 

The  rule  as  to  patent  ambiguities  which  we  have  just  been 
considering,  is  by  no  means  confined  in  its  operation  to  the 
interpretation  of  wills;  for  instance,  where  a  bill  of  exchange  ^^'as 
expressed  in  figures  to  be  drawn  for  245  Z.,  and  in  words  for  two 
hundred  pounds,  value  received,  with  a  stamp  applicable  to  the 
higher  amount,  evidence  to  show  that  the  words  "and  forty-five" 
had  been  omitted  by  mistake  was  held  inadmissible  f  for,  the 
doubt  being  on  the  face  of  the  instrument,  extrinsic  evidence 

>  See  Wigram,  Extrin.  Evid.,  3d  ed.,  130,  131. 

2  Clayton  v.  Lord  Nugent,  13  M.  &  W.  200. 

^  Wigram,  Extrin.  Evid.,  3d  ed.,  87Ui  and  following  pages,  in  whicli  many 
instances  of  the  application  of  this  rule  are  given.  And  refer  to  Goblet  v.  Bee- 
chey,  Id.  p.  185 ;  S.  C,  3  Sim.  24. 

•■  Per  Rolle,  C.  J.,  Taylor  v.  Web,  Styles,  319. 

5  In  the  Mayor,  &c.,  of  Gloucester  v.  Osborn,  1  H.  L.  Cas.,  373,  legacies  were 
held  to  have  failed  for  uncertainty  of  purpose. 

«  Sauuderson  v.  Piper,  5  Bing.,  N.  C.  435  :  35  E.  C.  L.  R. 
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could  not  be  received  to  explain  it.  The  instrument,  however, 
was  held  to  be  a  good  bill  for  the  smaller  amount,  it  being  a  rule 
laid  down  by  commercial  writers,  that  where  a  difference  appears 
between  the  figures  and  the  words  of  a  bill,  it  is  safer  to  attend 
P^p, .  to  the  words.^  *But,  although  a  patent  ambiguity  cannot 
be  explained  by  extrinsic  evidence,  it  may,  in  some  cases, 
be  helped  by  construction,  or  a  careful  comparison  of  other 
portions  of  the  instrument  with  that  particular  part  in  which  the 
ambiguity  arises ;  and  in  others,  it  may  be  helped  by  a  right  of 
election  vested  in  the  grantee  or  devisee,  the  power  being  given 
to  him  of  rendering  certain  that  which  was  before  altogether 
uncertain  and  undetermined.  For  instance,  where  a  general 
grant  is  made  of  ten  acres  of  ground  adjoining  or  surrounding  a 
particular  house,  part  of  a  larger  quantity  of  ground,  the  choice 
of  such  ten  acres  is  in  the  grantee,  and  a  devise  to  the  like  effect 
is  to  be  considered  as  a  grant  f  and  if  T  grant  ten  acres  of  wood 
where  I  have  one  hundred,  the  grantee  may  elect  which  ten  he 
will  take ;  for,  in  such  a  case,  the  law  presumes  the  grantor  to 
have  been  indifferent  on  the  subject.^  So,  if  a  testator  leaves  a 
number  of  articles  of  the  same  kind  to  a  legatee,  and  dies 
possessed  of  a  greater  number,  the  legatee  and  not  the  executor 
has  the  right  of  selection.'' 

On  the  whole,  then,  we  may  observe,  in  the  language  of  Lord 
Bacon,  that  all  ambiguity  of  words  within  the  deed,  and  not  out 
of  the  deed,  may  be  helped  by  construction,  or,  in  some  cases,  by 
election,  but  never  by  averment,  but  rather  shall  make  the  deed 
void  for  uncertainty.^ 

The  general  rule,  however,  as  to  patent  ambiguity  must  be 
r*f^4-Ri  ^s°®i'^sd  with  this  qualification,  viz.,  that  extrinsic  *evi- 
dence  is  unquestionably  admissible  for  the  purpose  of 
showing  that  the  uncertainty  which  appears  on  the  face  of  the 
instrument  does  not,  in  point  of  fact,  exist ;  and  that  the  intent  of 
the  party,  though  uncertainly  and  ambiguously  expressed,  may 
yet  be  ascertained,  by  proof  of  facts,  to  such  a  degree  of  certainty 

'  5  Bing.  ]Sr.  C.  431,  434. 

2  Hobson  V.  Blackburn,  1  My.  &  K.  571,  575. 

"  Bac.  Max.,  reg.  33.  See  also,  per  Cur.,  in  Eioliardson  v  Watson,  4  B.  & 
Ad.  787:  24  E.  0.  L.  E.  Vin.  Abr.,  "Grants,"  (H.  5). 

^  Jacques  v.  Cbambers,  3  Colly.  435. 

"  Bac.  Max.,  reg.  23  ;  per  Tindal,  0.  J.,  7  Scott,  N.  R.  36  ;  Wigram,  Extrin. 
Bvid.,  3ded.,  83,  101. 
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as  to  allow  of  the  intent  being  carried  into  effect ;'  in  cases  falling 
■within  the  scope  of  this  remark,  the  evidence  is  received,  not  for 
the  purpose  of  proving  the  testator's  intention,  but  of  explaining 
the  words  which  he  has  used.  Suppose,  for  instance,  a  legacy 
"to  one  of  the  children  of  A.,"  by  her  late  husband  B. ;  suppose, 
further,  that  A.  had  only  one  son  by  B.,  and  that  this  fact  was 
known  to  the  testator ;  the  necessary  consequence,  in  such  a  case, 
of  bringing  the  words  of  the  will  into  contact  with  the  circum- 
stances to  which  they  refer,  must  be  to  determine  the  identity  of 
the  person  intended,  it  being  the  form  of  expression  only,  and 
not  the  intention,  which  is  ambiguous ;  and  evidence  of  facts 
requisite  to  reduce  the  testator's  meaning  to  certainty  would  not, 
it  should  seem,  in  the  instance  above  piit,  be  excluded ;  though 
it  would  be  quite  another  question  if  A.  had  more  sons  than  one, 
or  if  her  husband  were  living.^ 

"  In  the  case  of  a  patent  ambiguity,"  remarks  Sir  T.  Plumer, 
"  that  is,  one  appearing  on  the  face  of  the  instrument,  as  a  general 
rule,  a  reference  to  matter  dehors  the  instrument  is  forbidden.  It 
must,  if  possible,  be  removed  by  construction  and  not  by  aver- 
ment. But  in  many  cases  this  is  impracticable ;  where  the  terms 
used  are  wholly  indefinite  and  equivocal  and  cany  on  the  face 
of  them  no  certain  or  explicit  meaning,  and  the  *instru-  p^.^-^^-, 
ment  furnishes  no  materials  by  which  the  ambiguity  thus 
arising  can  be  removed ;  if  in  such  cases  the  Court  were  to  reject 
the  only  mode  by  which  the  meaning  could  be  ascertained,  viz., 
the  resort  to  extrinsic  circumstances,  the  instrument  must  become 
inoperative  and  void.  As  a  minor  evil,  therefore,  common  sense 
and  the  law  of  England  (which  are  seldom  at  variance)  warrant 
the  departure  from  the  general  rule,  and  call  in  the  light  of  ex- 
trinsic evidence."^ 

With  respect  to  ambiguitas  latens,  the  rule  is,  that  inasmuch  as 
the  ambiguity  is  raised  by  extrinsic  evidence,  so  it  may  be  re- 
moved in  the  same  manner.^  Therefore,  if  a  person  grant  his 
manor  of  S.  to  A.  and  his  heirs,  and  the  truth  is,  he  hath  the 

I  2  Phill.  Evid.,  10th  ed.,  389.  ^  -wigram,  Ex,  Evid.,  3d  ed.,  66. 

3  Per  Sir  Thos.  Plumer,  M.  E.,  Colpoys  v.  Colpoys,  1  Jac.  R.  403,  464, 
where  several  instances  are  given  ;  CoUison  v.  Curling,  9  CI.  &  Fin.  88. 

<  2  Phill.  Evid.,  10th  ed.,  393  ;  Wigram,  Extrin.  Evid.,  3d  ed.,  101 ;  Judgm. 
Bradley  v.  Washington  Steam  Packet  Co.,  13  Peters,  (XJ.  S.)  R  97.  "  A  latent 
ambiguity  is  raised  by  evidence  ;"  per  Coleridge,  J.,  Simpson  v.  Mavgitson,  11 
Q.  B.  25 :  63  E.  C.  L.  R. 
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manors  botla  of  North  S.  and  South  S.,  this  ambiguity  shall  be 
helped  by  averment  as  to  the  grantor's  intention.^  So,  if  A. 
levies  a  fine  to  William,  his  son,  and  A.  has  two  sons. named 
William,  the  averment  that  it  was  his  intention  to  levy  the  fine 
to  the  jrounger  is  good,  and  stands  well  with  the  words  of  the 
fine.^  So,  if  one  devise  to  his  son  John,  when  he  has  two  sons  of 
that  name,^  or  to  the  eldest  son  of  J.  S.,  and  two  persons,  as  in 
the  case  of  a  second  marriage,  meet  that  designation,*  evidence  is 
r*KAQi  admissible  to  explain  *which  of  the  two  was  intended. 
Wherever,  in  short,  the  words  of  the  will  in  themselves 
are  plain  and  unambiguous,  but  they  become  ambiguous  by  the 
circumstance  that  there  are  two  person,  to  each  of  whom  the 
description  applies,  then  parol  evidence  may  be  admitted  to 
remove  the  ambiguity  so  created.^ 

A  like  rule  applies  also  where  the  subject-matter  of  a  devise 
or  bequest  is  called  by  divers  names,  "as  if  I  give  lands  to 
Christchurch  in  Oxford,  and  the  name  of  the  corporation  is 
Ecchsia  Ohristi  in  Universiiate,  Oxford,  this  shall  be  holpen  by 
averment,  because  there  appears  no  ambiguity  in  the  words. "^ 

In  all  cases,  indeed,  in  which  a  difficulty  arises  in  applying  the 
words  of  a  will  to  the  thing  which  is  the  subject-matter  of  the 
devise,  or  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity 
which  is  introduced  by  the  admission  of  extrinsic  evidence  may 
be  rebutted  and  removed  by  the  production  of  further  evidence 
upon  the  same  subject,  calculated  to  explain  what  was  the  estate 
or  subject-matter  really  intended  to  be  devised,  or  who  was  the 
person  really  intended  to  take  under  the  will ;  and  this  appears 
to  be  the  extent  of  the  maxim  as  to  amhiguitas  laterisJ  The 
characteristic  of  these  cases  is,  that  the  words  of  the  will   do 

'  Bac.  Max.,  reg.  33;  Plowd.  85.  b.;  Miller  Y.  Trayers,  8  Bing.  348;  31  E. 
C.  L.  R. 

2  Altham's  case,  8  Rep.  155  ;  cited  8  Bing.  351 :  31  E.  C.  L.  R. 

s  Counden  v.  Gierke,  Hob.  33 ;  Jones  v.  Newman,  1  W.  Bla.  60  ;  Cheyney's 
case,  5  Rep.  68  ;  per  Tindal,  C.  J.,  Doe  d.  Winter,  v.  Perratt,  7  Scott,  N.  R.  36. 

4  Per  Erskine,  J.,  5  Bing.,  N.  C.  433 :  35  E.  C.  L.  R.;  Doe  d.  Gord  v.  Needs, 
3  M.  &  W.  129  ;  Richardson  v.  Watson,  4  B.  &  Ad.  792  :  34  E.  C.  L.  R.  And 
see  the  cases  on  this  subject,  cited,  2  Pliill.  Ev.,  10th  ed.,  893,  et  seq. 

5  Per  Alderson,  B.,  13  M.  &  W.  206,  and  in  Smith  v.  JeflFryes,  15  M.  &  W. 
561 ;  The  Duke  of  Dorset  v.  Lord  Hawarden,  3  Curt.  80. 

6  Bac.  Max.,  reg.  33. 

7  Judgm.  Miller  v.  Travers,  8  Bing.  247,  348 :  31  E.  C.  L.  R.;  per  Abbott, 
C.  J.,  Doe  d.  Westlake  v.  Wcstlake,  4  B.  &  Aid.  58  :  6  E.  ,C.  L.  R. 
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describe  tie  object  or  subject  intended,  and  tbe  evidence  of  the 
declarations  of  the  testator  has  not  tlie  effect  of  varying  the 
instrument  in  any  way  whatever  ;  it  only  enables  the  (J(mrt  to 
reject  *one  of  the  subjects  or  objects  to  which  the  descrip-  r.-.^  .q-, 
tion  in  the  will  applies,  and  to  determine  which  of  the 
two  the  devisor  understood  to  be  signified  by  the  description 
which  he  used  in  the  will.^ 

A  devise  was  made  of  land  to  M.  B.,  for  life,  remainder  to  "her 
■three  daughters,  ilary,  Elizabeth,  and  Ann,"  in  fee,  as  tenants 
in  common.  At  the  date  of  the  will,  M.  B.  had  two  legitimate 
daughters,  Mary  and  Ann,  living,  and  one  illegitimate,  named 
Elizabeth.  Extrinsic  evidence  was  held  admissible  to  rebut  the 
claim  of  the  last-mentioned,  by  showing  that  M.  B.  formerly  had 
a  legitimate  daughter  named  Elizabeth,  who  died  some  years  be 
fore  the  date  of  the  will,  and  that  the  testator  did  not  know  of  her 
death,  or  of  the  birth  of  the  illegitimate  daughter.^ 

It  is  true,  moreover,  that  parol  evidence  must  be  admissible  to 
some  extent  to  determine  the  application  of  every  written  instru- 
ment. It  must,  for  instance,  be  received  to  show  what  it  is  that 
corresponds  with  the  description;  and,  the  admissibility  of  such 
evidence  for  this  purpose  being  conceded,  it  is  only  going  one 
step  further  to  give  parol  evidence,  as  in  the  above  instances,  of 
other  extrinsic  facts,  which  determine  the  application  of  the  in- 
strument to  one  subject,  rather  than  to  others,  to  which,  on  the 
face  of  it,  it  might  appear  equally  applicable.^ 

"Speaking  philosophically,"  says  Eolfe,  B.,  "you  must  always 
look  beyond  the  instrument  itself  to  some  extent,  in  order  to 
ascertain  who  is  meant;  for  instance,  you  "-''must  look  to  ^.^^KK/^-. 
names  and  places";^  and,  "in  every  specific  devise  or  be- 
quest, it  is  clearly  competent  and  necessary  to  inquire  as  to  the 
thing  specifically  devised  or  bequeathed."'^  Thus,  "parol  evidence 
is  always  necesssary  to  show  that  the  party  sued  is  the  person  mak- 
ing the  contract  and  bound  by  it."°     So,  if  the  word  Blackacre  be 

'  Judgm.  Doe  d.  Gord  v.  Xeeds,  3  M.  &  W.  140  ;  Lord  Walpole  v.  Earl  of 
Cholmondeley,  7  T.  R.  138. 

2  Doe  d.  Thomas  v.  Benyon,  13  A.  &  E.  431  :  40  E.  C.  L.  R. ;  Doe  d.  Allen 
V.  Allen,  Id.  451.  '  2  Pliill.  Ev.,  9tli  ed.,  2U7,  320. 

« 13  M.  &  W.  207;  Broom's  Com.  513,  et  seq. 

=  Per  Lord  Cottenliam,  C,  Shuttleworlli  V.  Greaves,  4  Jly.  &  Cr.  38. 

,6  Judgm.  Trueman  v.  Loder,  11  A.  &  B.  594  :  39  E.  C.  L.  R.  See  Stebbing  v. 
Spicer,  8  C.  B.  827  :  65  E.  C.  L.  R. 
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used  in  a  will,  there  must  be  eAddence  to  sliow  that  the  field  iu  ques- 
tion is  Blackacre.^  Where  there  is  a  devise  of  an  estate  purchased 
of  A.,  or  of  a  farm  in  the  occupation  of  B.,  it  must  be  shown,  by  ex- 
trinsic evidence,  what  estate  it  was  that  A.  purchased,  or  what  farm 
was  in  the  occupation  of  B.,  before  it  can  be  known  what  is  devised.-^ 
So,  whether  parcel  or  not  of  the  thing  demised  is  always  matter  of 
evidence.'  In  these  and  similar  cases,  the  instrument  appears  on 
the  face  of  it  to  be  perfectly  intelligible,  and  free  from  ambiguity, 
yet  extrinsic  evidence  must,  nevertheless,  be  received,  for  the 
purpose  of  showing  what  the  instrument  refers  to.^ 

The  rule  as  to  amliguitas  latens,  above  briefly  stated,  may  like- 
wise be  applied  to  mercantile  instruments,  with  a  view  to  ascertain 
the  intention,  though  not  to  vary  the  contract,  of  the  parties.*  And 
P^p.p.^,  although,  generally  *speaking,  the  construction  of  a  written 
contract  is  for  the  Court,  when  it  is  shown  by  extrinsic 
evidence  that  the  terms  of  the  contract  are  ambiguous,  evidence 
is  admissible  to  explain  the  ambiguity,  and  to  show  what  the 
parties  really  meant.  "  Where  there  is  an  election  between  two 
meanings  it  is,  properly,  a  question  for  the  jury ."^ 

Where,  as  we  shall  hereafter  see,  a  contract  is  entered  into 
with  reference  to  a  known  and  recognised  use  of  particular  terms 
employed  by  the  contracting  parties,  or  with  reference  to  a  known 
and  established  usage,  evidence  may  be  given  to  show  the  mean- 
ing of  those  terms,  or  the  nature  of  that  usage,  amongst  persons 
conversant  with  the  particular  branch  of  commerce  or  business  to 
which  they  relate.  But  cases  of  this  latter  class  more  properly 
fall  within  a  branch  of  the  law  of  evidence  which  we  shall  sepa- 

'  Doe  d.  Preedy  v.  Holtom,  4  A.  &  E.  82  :  31  E.  C.  L.  B. ;  recognised  Doe  d. 
Norton  v.  Webster,  12  A.  &  E.  450  :  40  E.  C.  L.  K.;  cited  per  Williams,  J., 
Doe  d.  Hemming  v.  Willetts,  7  0.  B.,  715  :  62  E.  C.  L.  R. 

2  Per  Sir  Wm.  Grant,  M.  R.,  1  Mer.  653. 

3  Per  BuUer,  J.,  Doe  d.  Preeland  v.  Burt,  1  T.  R.  701,  704 ;  Paddock  v.  Frad- 
ley,  1  Cr.  &  J.  90 ;  Doe  d.  Beaoh  v.  Earl  of  Jersey,  3  B.  &  C.  870 :  10  E.  C. 
L.  R. 

'-  Per  Patteson,  J.,  and  Coleridge,  J.,  4  A.  &  E.  81,  82 :  31  E.  C.  L.  R.  See 
Doe  d.  Norton  v.  Webster,  12  A.  &  E.  442  :  40  E.  C.  L.  R.  Evidence  admitted 
to  identify  pauper  witli  person  described  in  indenture  of  apprenticeship,  Reg. 
v.  Wooldale,  6  Q.  B.  549  :  51  E.  C.  L.  R. 

5  Smith  V.  Jeffryes,  15  M.  &  W.  561. 

6  Per  Maule,  J.,  Smith  v.  Thompson,  8  C.  B.  59  :  65  E.  C.  L.  R.  As  to 
ambiguous  contracts,  see,  also,  Boden  v.  French,  10  C.  B.  886,  889  :  70  E.  C. 
L.  R. 
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rately  consider,  viz.,  tlie  applicability  of  usage  and  custom  to  the 
explanation  of  written  instruments.^ 


QuoTiEs  IN  Verbis  nulla  est  Ambiguitas,  ibi  nulla  Ex- 

POSITIO  CONTRA  VERBA  FIENDA  EST. 

(Wing.  Max.,  p.  24.) 

In  the  absence  of  ambiguity,  no  exposition  shall  be  madewhieh  is  opposed  to  the 

express  words  of  the  instrument. 

It  seems  desirable,  before  proceeding  with  the  consideration  of 

some  additional  maxims  relative  to  the  subject  of  ambiguity  in 

written  instruments,  to  take  this  *opportunity  of  observing 


that,  according  to  the  rule  which  stands  at  the  head  of 


[*552] 

these  remarks,  it  is  not  allowable  to  interpret  what  has  no  need  of 
interpretation,  and  that  the  law  will  not  make  an  exposition 
against  the  express  words  and  intent  of  the  parties.^  Hence,  if  I 
grant  to  you  that  you  and  your  heirs,  or  the  heirs  of  your  body, 
shall  distrain  for  a  rent  of  forty  shillings  within  my  manor  of  S., 
this,  by  construction  of  law,  ut  res  marjis  valeat,  shall  amount  to  a 
grant  of  a  rent  out  of  my  manor  of  S.,  in  fee-simple,  or  fee-tail ; 
for  the  grant  would  be  of  little  force  or  effect  if  the  grantee  had 
but  a  bare  distress  and  no  rent.  But  if  a  rent  of  forty  shillings  be 
granted  out  of  the  manor  of  D.,  with  a  right  to  distrain  if  such 
rent  be  in  arrear  in  the  manor  of  S.,  this  will  not  amount  to  a 
grant  of  rent  out  of  the  manor  of  S.,  for  the  rent  is  granted  to  be 
issuing  out  of  the  manor  of  D.,  and  the  parties  have  expressly 
limited  out  of  what  land  the  rent  shall  issue,  and  upon  what  land 
the  distress  shall  be  taken.^ 

It  may,  moreover,  be  laid  down  as  a  general  rule,  applicable  as 
well  to  cases  in  which  a  written  instrument  is  required  by  law,  as  to 
those  in  which  it  is  not,  that  where  such  instrument  appears  on  the 
face  of  it  to  be  complete,  parol  evidence  is  inadmissible  to  vary  or 
contradict  the  agreement,  ex.  gr.,  to  show  that  the  word  "and" 
was  inserted  in  it  by  mistake  :*  in  such  cases  the  Court  will  look 
to  the  written  contract,  in  order  to  ascertain  the  meaning  of  the 
parties,  and  will  not  admit  the  introduction  of  parol  evidence,  to 
show  that  the  agreement  was  in  reality  different  from  that  which 

'  See  the  remarks  on  the  maxim,  Opiimns  intcrpres  rcrum  usus,  post,  Cliap.  X. 
2  Co.  Litt.  147,  a. ;  7  Rep.  103  ;  per  Kelynge,  C.  J.,  Lanyon  v.  Carne,  2  Saunds. 
R.  167.     See  Jesse  v.  Roy,  1  Cr.,  M.  &  R.  316. 
»  Co.  Litt.  147,  a.  -  Hitchin  v.  Groom,  5  C.  B.  515:  57  E.  C.  L.  R. 
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r.^P-f-n-1  it  purports  *to  be.^  Although,  moreover,  it  has  been  said 
^  that  a  somewhat  strained  interpretation  of  an  instrument 
may  be  admissible  where  an  absurdity  would  otherwise  ensue, 
yet,  if  the  intention  of  the  parties  is  not  clear  and  plain,  but  in 
equilibrio,  the  words  shall  receive  their  more  natural  and  proper 
construction.^ 

The  general  rule  observes  a  learned  judge,  I  take  it  to  be,  that 
where  the  words  of  any  instrument  are  free  from  ambiguity  in 
themselves,  and  where  external  circumstances  do  not  create  any 
doubt  or  difficulty  as  to  the  proper  application  of  those  words  to 
claimants  under  the  instrument,  or  the  subject-matter  to  which 
the  instrument  relates,  such  instrument  is  always  to  be  construed 
according  to   the   strict  plain   common  meaning  of  the  words 
themselves ;  and  that,  in  such  case,  evidence  dehors  the  instrument, 
for  the  purpose  of  explaining  it  according  to  the  surmised  or 
alleged  intention  of  the  parties  to  the  instrument  is  utterly  inad- 
missible.^    The  true  interpretation,  however,  of  every  instrument 
being  manifestly  that  which  will  make  the  instrument  speak  the 
intention  of  the  party  at  the  time  it  was  made,  it  has  always  been 
considered  as  an  exception  from — or,  perhaps,  to  speak  more  pre- 
cisely, not  so  much  an  exception  from,  as  a  corollary  to— ^the 
general  rule  above  stated,  that,  where  any  doubt  arises  upon  the 
true  sense  and  meaning  of  the  words  themselves,  or  any  difficulty 
as  to  their  application  under  the  surrounding  circumstances,  the 
v*^^A.i  *s6nse  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  dehors  the  instrument  itself; 
for  both  reason  and  common  sense  agree  that  by  no  other  means 
can  the  language  of  the  instrument  be  made  to  speak  the  real 
mind  of  the  party.*     "You  may,"  observes  Coleridge,  J.,^  with 
reference  to  a  guarantee  under  the  old  law,^ ''  explain  the  meaning 
of  the  words  used  by  any  legal  means.     Of  such  legal  means,  one 

1  Per  Bay  ley  and  Holroyd,  JJ.,  Williams  v.  Jones,  5  B.  &  C.  108 :  11  B.  C. 
L.  E. ;  Spartali  t.  Benecke,  10  C.  B.  212 :  70  E.  C.  L.  R. 

2  Earl  of  Bath's  case,  Cart.  E.  108, 109,  adopted  1  Ponbl.  Eq.,  otli  ed.,  445.  n. 

3  Per  Tindal,  C.  J.,  Shore  v.  Wilson,  5  Scott,  N.  E.  1037.  For  an  instance 
of  the  application  of  this  rule  to  a  will,  see  Doe  d.  Oxenden  v.  Chichester,  3 
Taunt.  147;  S.  C,  (affirmed  in  error,)  4Dow,  65  ;  cited  and  explained,  Wigram. 
Extrin.  Evid.,  Bd  ed.,  77. 

"  Per  Tindal,  C.  J.,  5  Scott,  N.  R.  1037,  1088. 

5  Bainbridge  v.  Wade,  16  Q.  B.  100 :  71 E.  C.  L.  R. 

6  See,  now,  stat.  19  &  20  Vict.  c.  97,  s.  3. 
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is  to  Jook  at  the  situation  of  tlie  parties.  Till  you  have  done 
that,  it  is  a  fallacy  to  say  that  the  language  is  ambiguous  :  that 
which  ends  in  certainty  is  not  ambiguous." 

The  following  cases  may  be  mentioned  as  falling  within  the 
scope  of  the  preceding  remarks  :  1st,  where  the  instrument  is  in 
a  foreign  language,  in  which  case  the  jury  must  ascertain  the 
meaning  of  the  terms  xrpon  the  evidence  of  persons  skilled  in  the 
particular  language ;  2ndly,  ancient  words  may  be  explained  by 
contemporaneous  usage ;  3rdly,  if  the  instrument  be  a  mercantile 
contract,  the  meaning  of  the  terms  must  be  ascertained  by  the 
jury  according  to  their  acceptation  amongst  merchants  ;  -Ithly,  if 
the  terms  are  technical  terms  of  art,  their  meaning  must,  in  like 
manner,  be  ascertained  by  the  evidence  of  persons  skilled  in  the 
art  to  which  they  refer.  In  such  cases,  the  Court  may  at  once 
determine,  upon  the  inspection  of  the  instrument,  that  it  belongs 
to  the  province  of  the  jury  to  ascertain  the  meaning  of  the  words, 
and,  therefore,  that,  in  the  inquiry,  extrinsic  evidence  to  some 
extent  must  be  admissible.' 

*It  may  be  scarcely  necessary  to  observe,  that  the  p,,.----, 
maxim  under  consideration  applies  equally  to  the  inter- 
pretation of  an  Act  of  Parliament ;  the  general  rule  being,  that  a 
verbis  legis  non  est  recedendum?  A  Court  of  law  will  not  make 
any  interpretation  contrary  to  the  express  letter  of  a  statute  ;  for 
nothing  can  so  well  explain  the  meaning  of  the  makers  of  the 
Act  as  their  own  direct  words,  since  index  animi  senno,  and 
mahdida  expositlo  i£U'ce  corrumpit  Itxtuvi;^  it  would  be  dangerous 
to  give  scope  for  making  a  construction  in  any  case  against  the 
express  words,  where  the  meaning  of  the  makers  is  not  opposed 
to  them,  and  when  no  inconvenience  Avill  follow  from  a  literal 
interpretation.''  "  Nothing,"  observed  Lord  Denman,  C.  J.,  in  a 
recent  case,^  "is  more  unfortunate  than  a  disturbance  of  the  plain 
language  of  the  legislature,  by  the  attempt  to  use  equivalent 
terms." 

'  Per  Erskine,  J.,  5  Scott,  N.  R.  988 ;  per  Parke,  B.,  Clift  v.  Schwabe,  3  C. 
B.  469,  470  :  54  B.  C.  L.  R.  As  to  the  construction  of  a  settlement  in  equity, 
see,  per  Lord  Campbell,  Evans  v.  Scott,  1  II.  L.  C'as.  CO. 

2  5  Rep.  119.;  cited,  Wing.  Max.,  p.  25. 

3  4  Rep.  35 ;  2  Rep.  24 ;  11  Rep.  34  ;  Wing.  Max.,  p.  2G. 

■■  Eldrich's  case,  5  Rep.  119 ;  cited,  Arg.  Gaunt  T.  Taylor,  3  Scott,  N.  R.  709. 
^  EYerard  v.  Poppleton,  5  Q.  B.  184  :  48  E.  C.  L.  R, ;  per  Coltman,  J.,  Gadsby 
T.  Barrow,  8  Scott,  N.  R.  804. 

27 
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Ceetum  est  quod  certum  eeddi  potest. 

(Noy,  Max.,  9th  ed.,  365.) 
Tliat  is  sufficiently  certain  which  can  he  made  certain. 

The  above  maxim,  wliicli  sets  fortli  a  rule  of  logic  as  well  as 
of  law,  is  peculiarly  applicable  in  construing  a  written  instrument. 
For  instance,  altbough  every  estate  for  years  must  have  a  certain 
beginning  and  a  certain  end,  "  albeit  there  appear  no  certainty 
of  years  in  the  lease,  yet,  if  by  reference  to  a  certainty  it  may  be 
made  certain,  *it  sufficeth;"*  and,  therefore,  if  a  man  make 
"'a  lease  to  another  for  so  many  years  as  J.  S.  shall  name, 
this  is  a  good  lease  for  years ;  for  though  it  is  at  present  uncer- 
tain, yet  wlien  J.  S.  hath  named  the  years,  it  is  then  reduced  to  a 
certainty.  So,  if  a  parson  makes  a  lease  for  twenty  or  more  years, 
if  he  shall  so  long  live,  or  if  he  shall  so  long  continue  parson,  it 
is  good,  for  there  is  a  certain  period  fixed,  beyond  which  it  can- 
not last,  though  it  may  determine  sooner  on  the  death  of  the 
lessor,  or  his  ceasing  to  be  parson.^ 

It  is  true,  said  Lord  Kenyon,  C.  J.,  that  there  must  be  a  cer- 
tainty in  the  lease  as  to  the  commencement  and  duration  of  the 
term,  but  that  certainty  need  not  be  ascertained  at  the  time  ;  for 
if,  in  the  fluxion  of  time,  a  day  will  arrive  which  will  make  it 
certain,  that  is  sufficient.  As,  if  a  lease  be  granted  for  twenty-one 
years,  after  three  lives  in  being,  though  it  is  uncertain  at  first 
when  that  term  will  commence,  because  those  lives  are  in  being, 
yet  when  they  die  it  is  rendered  to  a  certainty,  and  id  certum  est 
quod  certum  reddi  potest,  and  such  terms  are  frequently  created  for 
raising  portions  for  younger  children.^ 

Again,  it  is  a  rule  of  law,  that  "no  distress  can  be  taken  for  any 
services  that  are  not  put.  into  certainty,  nor  can  be  reduced  to  any 
certainty,  for  id  certum  est  quod  certum  reddi  potest  f^*  and,  accord- 
ingly, where  land  is  demised  at  a  rent  which  is  capable  of  being 
reduced  to  a  certainty,  the  lessor  will  be  entitled  to  distrain  for 
the  same.'' 

|-^-g„,       *In  like  manner,  in  the  case  of  a  feoffment,  the  office  of 
the  premises  of  the  deed  is  two-fold :  first,  rightly  to  name 

I  Co.  Litt.  45,  b.         2  2  Bla.  Com.,  21st  ed.,  142  ;  6  Rep.  35  ;  Co.  Litt.  45,  b. 
3  Goodright  d.  Hall  v.  Richardson,  3  T.  R.  463. 
*  Co.  Litt.  96,  a.,  143,  a.;  Parke  v.  Harris,  1  Salk.  262. 
'■  Daniel  v.  Qracie,  6  Q.  B.  145 :  51  E.  C.  L.  R.     See  Pollitt  v.  Forrest,  11  Q. 
B.  949  :  63  E.  C.  L.  R. 
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the  feoffor  and  the  feoffee ;  and,  secondly,  to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  conveyed  by  the  feoff- 
ment ;  and  this  may  be  done  either  by  express  words,  or  by  words 
which  may  by  reference  be  reduced  to  a  certainty,  according  to 
the  principle,  cerium  est  quod  certum  reddi  potest}  So,  a  grant 
shall  be  void  if  it  be  totally  uncertain ;  but  if  the  King's  grant 
refers  to  another  thing  which  is  certain,  it  is  sufficient ;  as,  if  he 
grant  to  a  city  all  liberties  which  London  has,  without  saying 
what  liberties  London  has.^ 

An  agreement  in  writing  for  the  sale  of  a  house,  did  not  by 
description  ascertain  the  particular  house,  but  it  referred  to  the 
deeds  as  being  in  the  possession  of  A.  B.,  named  in  the  agreement. 
The  Court  held  the  agreement  sufficiently  certain,  inasmuch  as 
it  appeared  upon  the  face  of  the  agreement  that  the  house  referred 
to  was  the  house  of  which  the  deeds  were  in  the  possession  of 
A.  B.,  and,  consequently,  the  house  might  easily  be  ascertained 
before  the  Master,  and  -kl  certum  est  quod  certum  reddi  potest? 

A  testator,  having  devised  his  estates  in  a  particular  way, 
directed  that  a  different  disposition  of  them  should  take  place 
"in  case  certain  contingent  property  and  effects  in  expectancy 
shall  fall  in  and  become  vested  interests  to  my  children."  The 
children,  it  appeared,  were  entitled  to  no  vested  interests  at  the 
date  of  the  will ;  *and  the  Court,  in  accordance  with  a  rule  |-.x.-  -rj-, 
which  we  have  already  stated,  refused  to  admit  evidence 
offered  for  the  purpose  of  showing  that  the  testator  referred  to 
exp^tations  from  particular  individuals,  which  had  in  fact  subse- 
quently been  realised.  The  Master  of  the  Eolls,  however,  observed 
that  if  at  the  making  of  the  testator's  will  his  children  had  been 
entitled  to  any  contingent  interests,  evidence  would  have  been 
plainly  admissble  to  ascertain  those  interests ;  because  the  expres- 
sion of  contingency  had  a  definite  legal  meaning,  and  'id  certum 
est  quod  certum  reddi  potest;  so  that  the  evidence  would  not  in 
that  case  have  added  to  the  will,  but  would  have  explained  it.* 

'  Co.  Litt.  6,  a.;  4  Cruise,  Dig.,  4th  ed.,  369.  The  office  of  the  Mhendum  is 
to  limit,  explain,  or  qualify  the  -words  in  the  premises  ;  but  if  the  words  of  the 
habendum  are  manifestly  contradictory  and  repugnant  to  those  in  the  premises, 
they  must  be  disregarded  :  Doe  d.  Timmis  v.  Steele,  4  Q.  B.  663  :  45  E.  C.  L.  R. 

i!  Com.  Dig.,  "Grant,"  (B.  14),  (G.  5);  Finch,  Law,  49. 

»  Owen  T.  Thomas,  3  My.  &  K.  353. 

<  King  T.  Badeley,  3  My.  &  K.  417,  425. 
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Again,  the  word  "  certain"  must,  in  a  variety  of  cases,  where  a 
contract  is  entered  into  for  the  sale  of  goods,  refer  to  an  indefinite 
quantity  at  the  time  of  the  contract  made,  and  must  mean  a 
quantity  which  is  to  be  ascertained  according  to  the  above  maxim.' 

And  where  the  law  requires  a  particular  thing  to  be  done,  but 
does  not  limit  any  period  within  which  it  must  be  done,  the  act 
required  must  be  done  within  a  reasonable  time ;  and  a  reasonable 
time  is  capable  of  being  ascertained  by  evidence,  and,  when 
ascertained,  is  as  fixed  and  certaih  as  if  specified  by  Act  of 
Parliament.- 

Where  it  was  awarded  that  the  costs  of  certain  actions  should 
be  paid  by  the  plaintiff  and  defendant  in  specified  proportions, 
the  award  was  held  to  be  sufficiently  certain,  since  it  would 
become  so  upon  taxation  of  costs  by  the  proper  officer.^ 


[*559]  *Utile  pee  inutile  non  vitiatue. 

(3  Rep.  10.) 

Surplusage  does  not  mtiate  that  which  in  other  respects  is  good  and  valid. 

It  is  a  rule  of  extensive  application  with  reference  to  the  con- 
struction of  written  instruments,  and  in  the  science  of  pleading, 
that  matter  which  is  mere  surplusage  may  be  rejected,  and  does 
not  vitiate  the  instrument  or  pleading  in  which  it  is  found — 
surplusagiuTn  non  nocet^  is  the  maxim  of  our  law. 

'  Per  Lord  Ellenborough,  C.  J.,  Wildman  v.  Glossop,  1  B.  &  Aid.  12.   ' 

2  See,  per  Lord  Ellenborough,  0.  J.,  Palmer  v.  Moxon,  2  M.  &  S.  50. 

'  Cargey  v.  Aitcheson,  2  B.  &  C.  170 :  9  E.  C.  L.  R.  See  Pedley  T.  Goddard, 
7  T.  R.  73  ;  Wood  v.  Wilson,  3  Cr.,  M.  &  R.  241;  Waddle  v.  Downman,  12  M. 
&  W.  562 ;  Smith  v.  Hartley,  10  0.  B.  800,  805  :  70  E.  C.  L.  R. ;  Graham  v.  Dar- 
cey,  6  C.  B.  539 ;  60  E.  0.  L.  R. 

The  maxim  sw^j-awas  applied  to  a  valuation,  in  Gordon  t.  Whitehouse,  18  C. 
B.  747,  753  :  86  E.  C.  L.  R.— to  an  Indenture  of  apprenticeship  in  Reg.  v.  Wool- 
dale,  6  Q.  B.  549,  566  :  51  E.  C.  L.  R.  It  may  also  be  applicable  in  determining 
whether  an  action  of  deht  will  lie  under  given  circumstances  :  see  Barber  v. 
Butcher,  8  Q.  B.  868,  870 ;  55  E.  C.  L.  R. 

''  Branch,  Max.,  5th  ed.,  216  ;  Non  solent  qum  abundant  vitiare  scripiuras,  D. 
50.  17.  94. 

"  Surplusage  (in  pleading)  is  something  that  is  altogether  foreign  and  inap- 
plicable :"  per  Maule,  J.,  Aldis  v.  Mason,. 11  C.  B.  139  :  73  E.  C.  L.  R.  See 
also,  as  to  surplusage,  Shep  Touch.  236;  cited  per  Williams,  J.,  Janes  v. 
Whitbread,  11  C.  B.,  412:  73  E.  C.  L.  R.;  Maclae  y.  Sutherland,  3  E.  &  B.  1, 
33  :  77  E.  C.  L.  R. :  illustrates  the  maxim  supra. 
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Accordingly,  -where  words  of  known  signification  are  so  placed 
in  the  context  of  a  deed  that  they  make  it  repugnant  and  sense- 
less, they  are  to  be  rejected  equally  with  words  of  no  known 
signification.^  It  is  also  a  rule  in  conveyancing,  that,  if  an  estate 
be  granted  in  any  premises,  and  that  grant  is  express  and  certain, 
the  habeyidum,  although  repugnant  to  the  deed,  shall  not  vitiate 
it.  If,  however,  the  estate  granted  in  the  premises  be  not  express, 
but  arise  by  implication  of  law,  then  a  void  habendum,  or  one 
differing  materially  from  the.  grant,  may  defeat  it.^ 

*A  cause  and  all  matters  of  difference  were  referred  to  .-.xk^,^-, 
the  arbitration  of  three  persons,  the  award  of  the  three,  or  ^  ^ 
of  any  two  of  them,  to  be  final.  The  award  purported  on  the 
face  of  it  to  be  made  by  all  three,  but  was  executed  by  two  only 
of  the  arbitrators,  the  third  having  refused  to  sign  it  when 
requested  so  to  do.  This  award  was  held  to  be  good  as  the  award 
of  the  two,  for  the  statement  the  third  party  had  concurred, 
might,  it  was  observed,  be  treated  as  mere  surplusage,  the  sub- 
stance of  the  averment  being  that  two  of  the  arbitrators  had  made 
the  award.^ 

As  a  further  instance  of  the  application  of  the  above  rule,  we 
may  observe,  that,  if  a  valid  contract  should  be  made  between  A. 
and  B.,  that  A.  should  perform  a  journey  on  B.'s  lawful  business, 
and  another  and  distinct  contract  should  subsequently  be  entered 
into  on  the  same  day  that  on  the  journey  A.  should  commit  a 
crime,  the  latter  contract  would  of  course  be  void,  but  it  would 
not  dissolve  the  prior  agreement,  nor  exonerate  the  parties  from 
theif  liabilities  under  it.  To  such  a  case,  then,  it  has  been  said 
that  the  maxim  would  apply,  utile  per  inutile  non  vitiatur} 

The  above  maxim,  however,  applies  peculiarly  to  pleading ;  in 

'  Vaugh.  E.  17G.     See  Whittome  v.  Lamb,  12  M.  &  W.  813. 

■•=  Arg.  Goodtitle  v.  Gibbs,  5  B.  &  C.  713,  713:  11  B.  C.  L.  B.;  and  cases  there 
cited  ;  Shep.  Touch.  113,  113  ;  Hobart,  171.  See  also,  instances  of  the  applica- 
tion of  this  rule  to  an  order  of  removal,  Reg.  v.  Rotherham,  3  Q.  B.  776,  783  ;  43 
E.  C.  L.  R.;  Reg.  v.  Silkstone,  3  Q.  B.  533  :  43  E.  C.  L,  R,;  to  an  order  under  3 
& 3  Vict.  c.  85,  s.  1,  Reg.  v.  Goodall,  3  Dowl.,  P.  C,  N.  S.,  383  ;  Reg.  v.  Oxley,  6 
7  Q.  B.  256  :  51  E.  C.  L.  R.  :  to  a  conviction,  Chaney  v.  Payne,  1  Q.  B.  723  : 
41  E.  0.  L.  R. ;  to  a  notice  of  objectidn  under  6  &  7  Vict.  c.  18,  Allen,  app., 
House,  re.sp.,  8  Scott,  N.  R.,  987;  cited  Arg.  3  C.  B.  9  :  67  E.  C.  L.  R.;  to  an 
information,  A.-G.  v.  Clerc,  13  M.  &  W.  040. 

'  White  T.  Sharp,  13  M.  &  W.  713.  See  also,  per  Alderson,  B.,  Wynne  v. 
Edwards,  13  M.  &  W.  712  ;  Harlow  v.  Read,  1  C.  B.  733 :  50  B.  C.  L.  R. 

"  See  18  Johns.  (IT.  S.)  R.  98,  94 
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■whicli  it  is  a  rule,  that  matter  immaterial  cannot  operate  to  make 
r^j^rp-i-i  a  pleading  double,  and  that  mere  surplusage*  does  not 
-^  vitiate  a  plea,  and  may  be  rejected.'  And,  if  an  affidavit 
of  debt  allege  several  distinct  and  separate  causes  of  action  for 
separate  and  distinct  sums,  some  of  which  are  well  and  others  ill 
stated,  the  affidavit  is  not  therefore  bad  altogether.^  And  although 
the  issue  to  be  tried  by  the  jury  ought  to  be  material,  single,  and 
specific,  yet  a  party  does  not  make  an  issue  upon  the  substantial 
matter  bad,  merely  because  he  includes  in  it  "  something  of  total 
surplusage  and  immateriality."^^ 

Lastly,  with  respect  to  an  indictment,  it  is  laid  down,  that 
although  an  averment,  which  is  altogether  superfluous,  may  here 
be  rejected  as  surplusage ;  yet,  if  an  averment  be  part  of  the 
description  of  the  offence,  or  be  embodied  by  reference  in  such 
description,  it  cannot  be  so  rejected,  and  its  introduction  may,  unless 
an  amendment  be  permitted,  be  fatal.^ 


[*562]  Falsa  Demojststratio  non  nocet. 

(6T.  R.  676.) 
Mere  false  description  does  not  make  an  instrument  inoperative. 
Falsa  denionstratio  may  be  defined  to  be  an  erroneous  descrip- 
tion of  a  person  or  thing  in  a  written  instrument  f  and  the  above 
rule  respecting  it  may  be  thus  stated  and  qualified :  as  soon  as 

'  Co  Litt.  303,  "b.;  Steph.  PI.,  5tk  ed.,  468;  Id.  294,  et  seq. 

Ring  V.  Roxburgh,  3  Or.  &  J.  418,  (cited  per  Rolfe,  B.,  Duke  v.  Forbes,  1 
Exch.  356,)  is  an  instance  of  the  rejection  of  surplusage  in  a  declaration. 

A  mdelicet  cannot  make  that  immaterial  which  is  in  its  nature  material,  though 
the  omission  of  it  may  render  that  material  which  would  otherwise  not  he  so.  For 
instance,  a  videlicet  could  not  make  the  sum  in  a  bill  of  exchange  immaterial,  so 
as  to  cure  what  would  otherwise  be  a  variance  :  per  Patteson,  J.,  Cooper  v.  Blick, 
8  Q.  B.  918 :  43  E.  C.  L.  R.;  Harris  t.  Phillips,  10  C.  B.,  650,  656  :  70  E.  C.  L. 
R.;  per  Coltman,  J.,  6  Scott,  N.  R.  892  ;  per  Tindal,  C.  J.,  1  C.  B.  164 :  50  E.  C. 
L.  R.  ;  Drew  v.  Avery,  13  M.  &  "W.  403  ;  Nash  v.  Brown,  6  C.  B.  584  ;  60  E.  C. 
L.  R.;  Whitaker  v.  Harrold,  11  Q.  B.  163  :  63  E.  C.  L.  R.:  cited  per  Parke,  B., 
Graham,  v.  Gibson,  4  Exch.  771 ;  Ryalls  v.  Reg.  11  Q.  B.  781  .  63  E.  C.  L.  R. 

2  Cunliffe  v.  Maltass,  7  0.  B.  695  :  62  E.  C.  L.  R.  See  Hargreaves  v.  Hayes, 
oE.  &B.  373;  85  E.  C.  L.  R. 

3  Per  Tindal,  C.  J.,  Palmer  v.  Gooden,  8  M.  &  W.  894. 

■»  Dickins.  Quart.  Sess.,  5th  ed.,  by  Mr.  Serjt.  Talfourd,  175. 

5  See  Bell,  Diet,  and  Dig.  of  Scotch  Law,  430 ;  Spooner  v.  Payne,  4  C.  B. 
838,  330  :  56  E.  C.  L.  R.;  Robinson  v.  Marq.  of  Bristol,  11  C.  B.  308  :  73  E.  0. 
L.  R.;  S.  C.  (in  error,)  Id.  241. 
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there  is  an  adequate  and  sufficient  definition,  with  convenient 
certamty,  of  what  is  intended  to  pass  by  tlie  particular  instrument, 
a  subsequent  erroneous  addition  will  not  vitiate  it  ■}  quicquid  demon- 
stratse  rei  additur  satis  demonstrx  frustra  est?'  "  I  have  always 
understood,"  observes  Lord  Kenyon,  speaking  with  reference  to  a 
will,'  "  that  such  falsa  demonstreetio  should  be  superadded  to  that 
which  was  sufficiently  certain  before,  there  must  constat  de  j'ersond ; 
and  if  to  that  an  inapt  description  be  added,  though  false,  it  will 
not  avoid  the  devise."  "  I  agree,"  observes  Patteson,  J.,*  "  to  the 
doctrine  that  falsa  demonstratio  non  nocet:  but  that  is  only  where 
the  words  of  the  devise  exclusive  of  that  falsa  demonstratio  are 
sufficient  of  themselves  *to  describe  the  property  intended  r^-nn-^ 
to  be  devised ;  reference  being  had,  if  necessary,  to  the  '" 
situation  of  the  premises,  to  the  names  by  which  they  have  been 
known,  or  to  other  circumstances  properly  pointing  to  the  mean- 
ing of  the  description  in  the  will." 

The  foregoing  observations  are  applicable  not  only  to  wills,  but 
to  other  instruments  ;^  so  that  the  characteristic  of  cases  strictly 
within  the  above  rule  is  this,  that  the  description,  so  far  as  it  is 
false,  applies  to  no  su.bject,  and,  so  far  as  it  is  true,  it  applies  to 
one  subject  only;  and  the  Court,  in  these  cases,  rejects  no  words 
but  those  which  are  shown  to  have  no  application  to  any  subject.* 

Where  accordingly  a  question  involving  the  legal  doctrine  now 
before  us  arises  upon  a  will,  we  must  inquire,  is  there  a  devise  of 
a  thing  certain  ?  If  there  be,  the  addition  of  an  untrue  circum- 
stance will  not  vitiate  the  devise.     "Another  certaiuty  put  to 

'  Per  Parke,  B.,  Llewellyn  v.  Earl  of  Jersey,  11  M.  &  W.  189  ;  recognised  in 
Barton  v.  Dawes,  10  C.  B.  261,  266  :  70  E.  C.  L.  K.;  Judgm.  Morrell  v.  Fisher, 
4  Exch.  604  ;  recognised  in  Wood  v.  EowclifFe,  6  Exch.  407,  410  ;  Com.  Dig., 
"Fait,"  (E.  4). 

2  D.  33.  4.  1,  §  8. 

3  Thomas  v.  Thomas,  6  T.  R.  676.  See  also,  Mosley  v.  Massey,  8  East,  149  ; 
per  Parke,  J.,  Doe  d.  Smith  v.  Galloway,  5  B.  <fc  Ad,  51 :  27  E.  C.  L.  R;  fol- 
lowed in  Dyne  v.  Nutley,  14  C.  B.,  122  :  78  E.  C.  L.  R. ;  per  Littledale,  J.,  Doe 
d.  Ashforth  v.  Bower,  3  B.  &  Ad.  459  :  23  E.  C.  L.  R. ;  Gynes  v.  Kemsley,  1 
Freem.  393  ;  Hobart.  33,  171  ;  Greene  v.  Armsteed,  Id.  65  ;  Vin.  Abr.,  "  De- 
vise," (T.  b.)  pi.  4. 

*  Doe  d.  Hubbard  v.  Hubbard,  15  Q.  B.  341  :  69  E.  C.  L.  R. 

6  London  Grand  Junction  R.  C.  v.  Freeman,  2  Scott,  N.  R.  705,  748.  See 
Reg.  V.  Wilcock,  7  Q.  B.  317:  53  E.  C.  L.  R.;  Jack  v.  M'Intyre,  12  CI.  &  Fin. 
151 ;  Ormerod  t.  Chadwick,  16  L.  J.,  M.  C.  143,  148." 

«  See  Wigram,  Ex.  Ev.,  3d  ed.,  142,  165  ;  Judgm.  Morrell  v.  Fisher,  4  Exch. 
604;  Mann  v.  Mann,  14  Johns.  (U.  S.)  R.  1. 
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another  fhing,  -whicli  was  of  certainty  enougli  before,  is  of  no 
manner  of  effect,'  and  there  is  a  diversity  where  a  certainty  is 
added  to  a  thing  that  is  uncertain,  and  where  to  a  thing  certain ; 
as  if  I  release  all  my  lands  in  Dale,  which  I  have  by  descent  on 
the  part  of  my  father,  and  I  have  lands  in  Dale  on  the  part  of  my 
mother,  but  no  lands  by  descent  on  the  part  of  my  father,  the  re- 
lease is  void,  and  so  the  words  of  certainty  added  to  the  general 
words,  have  effect ;  but,  if  the  release  had  been  of  Whiteacre  in 
Dale,  which  I  have  by  descent  on  the  part  of  .my  father,  and  it 
was  not  so,  the  release  would  be  valid  for  this  thing  was  certainly 
_^  enough  *expressed  by  the  first  words,  and  the  last  words 

^  -'  were  superfluous  and  of  no  effect."^  That  is  to  say,  if  the 
thing  released  or  devised  has  substance  and  certainty  enough,  the 
nntrue  description  is  of  no  avail  .- 

In  the  case  of  Selwood  v  Mildmay,^  the  testator  devised  to  his 
wife  part  of  his  stock  in  the  £4  per  Cent.  Annuities  of  the  Bank 
of  England,  and  it  was  shown  by  parol  evidence,  that,  at  the  time 
he  made  his  will,  he  had  no  stock  in  the  £4  per  Cent.  Annuities, 
but  that  he  had  had  some,  which  he  had  sold  out,  and  of  which 
he  had  invested  the  produce  in  Long  Annuities :  it  was  held  in 
this  case  that  the  bequest  was,  in  substance,  a  bequest  of  stock, 
using  the  words  as  a  denomination,  not  as  the  identical  corpus  of 
the  stock ;  and  as  none  could  be  found  to  answer  the  description 
but  the  Long  Annuities,  it  was  decided  that  such  stock  should 
pass,  rather  than  the  will  be  altogether  inoperative. 

A  testatrix,  by  her  will,  bequeathed  several  legacies  to  different 
individuals,  of  £3  per  Cent.  Consols  standing  in  her  name  in  the 
books  of  the  Bank  of  England ;  but,  at  the  date  of  her  will,  as  well 
as  at  her  death,  she  possessed  no  such  stock,  nor  stock  of  any  kind 
whatever.  It  was  held  that  the  ambiguity  in  this  case  being 
latent,  evidence  was  admissible  to  show  how  the  mistake  of  the 
testatrix  arose,  and  to  discover  her  intention.* 

'  Plowd.  191 ;  cited  and  adopted  Judgm.  Niglitingall  v.  Smith,  1  Excli.  886  ; 
iind,  per  Parke,  B.,  Morrell  v.  Fisher,  4  Exch.  599.  And,  as  illustrating  the 
passage  above  cited,  compare  Boe  d.  Hubbard  v.  Hubbard,  15  Q.  B.  237 :  69 
E.  C.  L.  R:  with  Doe  d.  Compton  v.  Carpenter,  16  Id.  181;  71  E.  0.  L.  R. 

2  Judgm.  1  Exch.  887.  ^  3  yes.  jun.  306. 

••  Lindgren  v.  Lindgren,^9  Beav.  358  ;  citing  Selwood  v.  Mildmay,  3  Yes.  306  ; 
Jliller  V.  Travers,  8  Bing.  244 ;  21  B.  C.  L.  B. ;  and  Doe  d.  Hisoocks  v.  Hisoocks, 
5  M.  &  W.  363, 
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On  the  same  principle,  in  the  case  of  a  lease  of  a  *portion  |-,,,-f.p--, 
of  a  park,  described  as  being  in  the  occupation  of  S.,  and  ^ 
lying  within  certain  specified  abuttals,  with  all  houses,  &c.,  be- 
longing thereto,  and  "  which  are  now  in  the  occupation  of  S.,"  it 
was  held,  that  a  house,  situated  within  the  abuttals,  but  not  in  the 
occupation  of  S.,  would  pass.^  So,  where  an  estate  is  devised, 
called  A.,  and  described  as  in  the  occupation  of  B.,  and  it  is  found 
that,  though  there  is  an  estate  called  A.,  yet  the  whole  is  not  in 
B.'s  occupation  f  or,  where  an  estate  is  devised  to  a  person  whose 
surname  or  Christian  name  is  mistaken,  or  whose  description  is 
imperfect  or  inaccurate :  in  these  cases  parol  evidence  is  admissi- 
ble to  show  what  estate  was  intended  to  pass,  and  who  was  the 
devisee  intended  to  take,  provided  there  is  sufficient  indication  of 
intention  appearing  on  the  face  of  the  will  to  justify  the  applica- 
tion of  the  evidence.'  Thus,  a  devise  of  all  the  testator's  freehold 
houses  in  Aldersgate-street,  where,  in  fact,  he  had  no  freehold, 
but  had  leasehold  houses,  was  held  to  pass  the  latter,  the  word 
"freehold"  being  rejected  ;*  the  rule  being,  that,  where  any  pro- 
perty described  in  a  will  is  sufficiently  ascertained  by  the  descrip- 
tion, it  passes  under  the  devise,  although  all  the  particulars  stated 
in  the  will  with  reference  to  it  may  not  be  true."  In  other  words, 
nilfacit  error  nominis  cum  de  cor  pore  v  el  lie  rsovM  *  constat^  y^RCK} 
"It  is  fit,  and  therefore  required,"  observes  ]\Ir.  Preston,'' 
"that  things  should  be  described  by  their  proper  names;  but, 
though  this  be  the  general  rule,  it  admits  of  many  exceptions,  for 
things  may  pass  under  any  denomination  by  which  they  have 
been  usually  distinguished." 

In  a  recent  case,^  where  property  was  devised  to  the  second  son 

'  Doe  d.  Smith  v.  Gallowaj',  5  B.  &  Ad.  43  :  27  E.  C.  L.  R.;  Beaumont  v. 
Field,  1  B.  &  Aid.  347;  3  Preston  Abstr.  Tit.  306 ;  Doe  d.  Roberts  v.  Parry,  13 
M.  &  W.  356.  2  Goodtitle  v.  Southern,  1  31.  &  S.  299. 

»  Judgm.  Miller  v.  Travers,  8  Bmg.  348  :  21  E.  C.  L.  Pi. ;  Doe  d.  Hiscocks  v. 
Hisoocks,  5  M.  &  W.  363  ;  Rishton  v.  Cobb,  5  My.  &  Or.  145. 

*  Day  V.  Trig,  1  P.  Wms.  386 ;  Doe  d.  Dunning  v.  Cnmstoun,  7  M.  &W.  1. 
See  Parker  v.  Marchant,  6  Scott,  N.  R.  485 ;  Goodman  v.  Edwards,  2  My.  «& 
K.  7o9  ;  Hobson  v.  Blackburn,  1  ily.  &  K.  571. 

5  Per  Parke,  B.,  Doed.  Dunningv.  Cranstoun,  7  M.  &W.  10;  Newton  v.  Lucas, 
IMy.  &Cr.  391. 

«  See  Janes  v.  Whitbread,  11  C.  B.  406  :  73  E.  C.  L.  R. 

'  3  Brest.  Abst.  Tit.  206  ;  6  Rep.  66. 

»  Blundell  v.  Gladstone,  1  Phil.  279  ;  S.  C,  nom.  Lord  Camoys  v.  Blundell, 
1  H.  L.  Cas.  778. 
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of  Edward  W.,  of  L.,  this  devise  was  held,  upon  the  context  of  the 
■will,  and  upon  extrinsic  evidence  as  to  the  state  of  the  W.  family, 
and  the  degree  of  the  testator's  acquaintance  with  the  different 
members  of  it,  to  mean  a  devise  to  the  second  son  of  Joseph  W., 
of  L.,  although  it  appeared  that  there  was  in  fact  a  person  named 
Edioard  Joseph  W.,  the  eldest  son  of  Joseph  "W.,  who  resided  at 
L.,  and  who  usually  went  by  the  name  of  Edward  only ;  and  it 
was  remarked,  that,  according  to  the  general  rule  of  law  and  of 
construction,  if  there  had  been  two  persons,  each  fully  and  accu- 
rately answering  the  whole  description,  evidence  might  be  re- 
ceived, or  arguments  from  the  language  of  the  will,  and  from 
circumstances,  might  be  adduced  to  show  to  which  of  those 
persons  the  will  applied ;  but  that  where  one  person,  and  one 
only  fully  and  accurately  answers  the  whole  description,  the 
Court  is  bound  to  apply  the  will  to  that  person.  It  was,  how- 
ever, further  observed,  that  an  exception  would  occur  in  applying 
the  above  rule,  where  it  would  lead  to  a  construction  of  a  devise 
manifestly  contrary  to  what  was  the  intention  of  the  testator,  as  ■ 
expressed  by  his  will,  and  that  the  rule  must  be  rejected  as  inap- 
r^.f-r.H-,  plicable  *to  a  case  in  which  it  would  defeat  instead  of 
promoting  the  object  for  which  all  rules  of  construction 
have  been  framed.^ 

In  accordance  with  the  spirit  of  the  maxim  under  consideration, 
where  a  judge's  order  for  the  admission  of  documents  in  evidence 
referred  to  a  "document  mentioned  in  a  certain  notice  served  by 
the  defendant's  attorney  or  agent,  dated  the  ith  day  of  March, 
1845,"  and  the  notice  produced  at  the  trial  was  dated  the  1st  of 
March,  but  the  plaintiff's  attorney  stated  that  it  was  the  only 
notice  served  in  the  cause,  the  judge  at  the  trial  allowed  the 
document  to  be  read ;  and  the  Court  held  that  it  was  admissible, 
on  the  ground  that,  as  only  one  notice  had  been  served  the  mis- 
description was  merely /afea  deinonstratio  quee  non  nocet? 

But,  although  an  averment  to  take  away  surplusage  is  good, 
yet  it  is  not  so  to  increase  that  which  is  defective  in  the  will  of 
the  testator;^  and  as  already  observed,^  there  "is   a   diversity 

'  Phil.  E.  285,  286.  2  Bittleston  v.  Cooper,  14  M.  &  W.  399. 

■■"  Per  Anderson,  C.  J.,  Godbolt,  R  131,  recognized  8  Bing,  253:  21  E.  C.  L. 
R;  per  Lord  Eldon,  C,  6  Ves.  jun.  397. 

*  Ante,  p.  563.  And  see,  per  Lord  EUenborough,  C.  J.,  Doe  d.  Harris  v. 
Greathed,  8  East,  103  ;  Hob.  R.  172  ;  Doe  d.  Renow  v.  Asliley,  10  Q.  B.  668 : 
59  E.  C.  L.  R. 


INTERPRETATION'    OF    DEEDS,    ETC.  427 

■where  a  certainty  is  added  to  a  thing  which  is  uncertain,  and 
where  to  a  thing  certain." 

In  a  leading  case  on  this  subject,'  testator  devised  all  his  free- 
hold and  real  estates  in  the  county  of  L.  and  city  of  L.  It 
appeared  that  he  had  no  estates  in  the  county  of  L., — a  small 
estate  in  the  city  of  L.,  inadequate  to  meet  the  charges  in  the 
will, — and  estates  in  the  county  *of  C,  not  mentioned  in  r^.^(,o-| 
the  will.  It  was  held,  that  parol  evidence  was  inadmissi- 
ble  to  show  the  testator's  intention  that  his  real  estates  in  the 
county  of  0.  should  pass  by  his  will.  For  it  was  observed,  that 
this  would  be  not  merely  calling  in  the  aid  of  extrinsic  evidence 
to  apply  the  intention  of  the  testator,  as  it  was  to  be  collected 
from  the  will  itself,  to  the  existing  state  of  his  property :  it  would 
be  calling  in  aid  extrinsic  evidence  to  introduce  into  the  will  an 
intention  not  apparent  upon  the  face  of  it.  It  would  be  not 
simply  removing  a  difficulty  arising  from  a  defective  or  mistaken 
description,  it  would  be  making  the  will  speak  upon  a  subject  on 
which  it  was  altogether  silent,  and  would  be  the  same  thing  in 
effect  as  the  filling  up  a  blank  which  the  testator  might  have  left 
in  his  will :  it  would  amount,  in  short,  by  the  admission  of  parol 
evidence,  to  the  making  of  a  new  devise  for  the  testator,  which 
he  was  supposed  to  have  omitted.^  If,  then,  with  all  the  light 
which  can  be  thrown  upon  the  instrument  by  evidence  as  to  the 
meaning  of  the  description,  there  appears  to  be  no  person  or 
thing  answering  in  any  respect  thereto,  it  seems,  that,  to  admit 
evidence  of  a  different  description  being  intended  to  be  used  by 
the  writer,  would  be  to  admit  evidence  for  the  substitution  of 
one  person  or  thing  for  another,  in  violation  of  the  rule,  that  an 
averment  is  not  good  to  increase  that  which  is  defective  in  a 
written  instrument  f  and  consequently  the  instrument,  not  ad- 
mitting of  explanation,  would  be  void.^ 

Included  in  the  maxim  as  to  falsa  demonstratio,  is  the  rule  laid 

down  by  Lord  Bacon  in  these  words:  " Pr essentia  ^cor-   ^^-nn-i 
„.  .   .  .  •   •      „•  [069] 

pons  toUit  errorem  nomims,  et  venlas  nominis  toUit  errorem 

'  Miller  v.  Travers,  8  Bing.  244  :  21  B.  C.  L.  R. :  and  the  observations  on  this 
decision  by  Sir  James  Wigrani,  in  the  treatise  already  referred  to,  and,  per  Lord 
Brougham,  Mostyn  v.  Mostyn,  5  H.  L.  Cas.  168. 

2  8  Bing.  249,  250 :  21  E.  C.  L.  R.  ^  Phil  Evid.,  Rth  ed.,  713,  et  seq. 

«  Richardson  v.  Watson,  4  B.  &  Ad.  787,  796 ;  24  E.  C.  L.  R.  See  Doe  d. 
Spencer  v.  Pedley,  1  M.  &  W.  662. 
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demonstrationis -"^  and  wMcb  is  thus  illustrated  by  him: — "If  I 
giTe  a  horse  to  J.  D.,  when  present,  and  say  to  him,  '  J.  S.,  take 
this,'  it  is  a  good  gift  notwithstanding  I  call  him  by  a  wrong 
name.  So,  if  I  say  to  a  man,  '  Here,  I  give  you  my  ring  with  the 
ruby,'  and  deliver  it,-  and  the  rin'g  is  set  with  a  diamond,  and  not 
a  ruby,  yet  this  is  a  good  gift.  In  like  manner,  if  I  grant  my 
close,  called  '  Dale'  in  the  parish  of  Hurst,  in  the  county  of  South- 
ampton, and  the  parish  extends  also  into  the  county  of  Berks, 
and  the  whole  close  of  Dale  lies,  in  fact,  in  the  last-mentioned 
county,  yet  this  false  addition  will  not  invalidate  the  grant.^ 
Moreover,  where  things  are  particularly  described,  as  '  My  box 
of  ivory  lying  in  my  study,  sealed  up  with  my  seal  of  arms,' 
'  My  suit  of  arras,  with  the  story  of  the  Nativity  and  Passion ;' 
inasmuch  as  of  such  things  there  can  only  be  a  detailed  and  cir- 
cumstantial description,  so  the  precise  truth  of  all  the  recited 
circumstances  is  not  required ;  but  in  these  cases,  the  rule  is,  ex 
mullitudine  signorum  colligitur  iderUitas  vera;  therefore,  though 
my  box  were  not  sealed,  and  though  the  arras  had  the  story  of 
the  Nativity,  and  not  of  the  Passion  embroidered  upon  it,  yet,  if 
I  had  no  other  box  and  no  other  suit,  the  gifts  would  be  valid, 
for  there  is  certainty  sufficient,  and  the  law  does  not  expect  a 
„^_„„_  precise  description  of  such  things  as  have  no  certain  *de- 
nomination.  Where,  however,  the  description  applies 
accurately  to  some  portion  only  of  the  subject-matter  of  the 
grant,  but  is  false  as  to  the  residue,  the  former  part  only  will 
pass ;  as,  if  I  grant  all  my  land  in  D.,  held  by  J.  S.,  which  I  pur- 
chased of  J.  N.,  specified  in  a  demise  to  J.  D.,  and  I  have  land  in 
D.,  to  a  part  of  which  the  above  description  applies,  and  have 
also  other  lands  in  D.,  to  which  it  is  in  some  respects  inappli- 
cable, this  grant  will  not  pass  all  my  land  in  D.,  but  the  former 
portion  only."^     So,  if  a  man  grant  all  his  estate  in  his  own  occu- 

'  Bac.  Max.,  reg.  24 ;  6  Rep.  66 ;  1  Lord  Raj'm.  303  ;  6  T.  R.  675 ;  Doe  v. 
Huthwaite,  8  B.  &  AW.  640:  5  E.  C.  L.  R.;  per  Gibs,  C.  J.,  S.  C,  8  Taunt. 
313 :  4  E.  0.  L.  R.;  Nicoll  t.  Chambers,  11  C.  B.  996  :  73  E.  C.  L.  R.:  wliere 
there  was  a  misdescription  of  property  in  a  contract  of  sale.  As  to  the  maxim 
supra,  see  the  remarks  of  Lord  Brougham  in  Lord  Camoys  v.  Blmidell,  1  H.  L. 
Cas.  792,  793  ;  Mostyn  v.  Mostyn,  5  H.  L.  Cas.  155  :  S.  C,  3  De  G.,  M.  &  G.  140. 

2  See  Anstee  v.  Nelms,  1  H.  &  K  225. 

'  Bac.  Works,  vol.  4,  pp.  73,  75,  77,  78  ;  Bac.  Abr.,  "  Grants,"  (H.  1);  Toml. 
Law  Diet.,  "  Gift :"  Noy,  Max.,  9th  ed.,  p.  50. 
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pation  iu  the  toAvn  of  W.,  no  estate  can  pass  except  what  is  in 
his  own  occupation  and  is  also  situate  in  that  town.' 

The  rules,  it  has  been  remarked,^  which  govern  the  con- 
struction of  grants  have  been  settled  with  the  greatest  wisdom 
and  accuracy.  Such  .effect  is  to  be  given  to  the  instrument  as 
will  effectuate  the  intention  of  the  parties,  if  the  words  which 
they  employ  will  admit  of  it  ut  res  magis  valeat  quam  pereat. 
Again,  if  there  are  certain  particulars  once  sufficiently  ascer- 
tained which  designate  the  thing  intended  to  be  granted,  the 
addition  of  a  circumstance,  false  or  mistaken,  will  not  frustrate 
the  grant.'  But  when  the  description  of  the  estate  intended  to  be 
conveyed  includes  several  particulars,  all  of  which  are  necessary 
to  ascertain  the  estate  .to  be  conveyed,  no  estate  will  pass  except 
such  as  will  agree  with  the  description  in  every  particular.* 

*In  Doe  d.  Gains  v.  Rouse' Lord  Bacon's  maxim  last  r-x-f-Yi-i 
cited  was  felicitously  applied.  There  the  testator — hav- 
ing a  wife  Mary  to  whom  he  was  married  in  1834,  and  who 
survived  him — in  1840  went  through  the  ceremony  of  marriage 
with  a  woman  whose  Christian  name  was  Caroline,  and  who  con- 
tinued to  reside  with  him  as  his  wife  to  the  time  of  his  death 
which  took  place  in  1845.  Shortly  before  his  decease  the  testator 
by  his  will  devised  certain  property  to  "  my  clear  wife  Caroline, 
her  heirs,  &c.,  absolutely."  It  was  held  that  Caroline  took  under 
this  devise  the  property  in  question.  "  The  testator,"  observed 
Maule,  J.,  "devises  the  premises  in  question  to  his  dear  wife 
Caroline.  That  is  a  devise  to'  a  person  by  name,  and  one  which 
appears  to  be  that  of  the  lessor  of  the  plaintiff.  There  is  no  com- 
petition with  any  one  else  of  the  same  name,  to  whom  it  can  be 
suggested  that  the  wdll  intended  to  refer.  The  only  question  is, 
whether  the  lessor  of  the  plaintiff;  not  being  the  lawful  wife  of 
the  testator,  properly  fills  the  description  of  his  'dear  wife  Caro 
line.'  Formerly  the  name  was  held  to  be  the  important  thing. 
This  is  shown  by  the  25th  maxim  of  Lord  Bacon,  to  which  I  have 
before  adverted : — '  Veritas  nominis  tollit  errorem  demonstralionis. 
So,  if  I  grant  land,  Episcopo  nunc  Londihensi,  qui  me  erudivit  in 
pueritid;  this  is  a  good  grant,  although  he  never  instructed  me.' 

1  7  Johns.  (V.  S.)  R.  334. 

2  Jackson  v.  Clark,  7  Johns.  (U.  S.)  B.  323,  334 ;  recognised,  18  Id.  84. 

3  Blayne  v.  Gold,  Cro.  Car.  447,  473,  where  the  rule  was  applied  to  a  devise. 
*  3  Atk.  9  ;  Dyer,  50.  6  5  c.  B.  423  :  57  E.  C.  L.  K. 
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That  rule  has  no  doubt  been  relaxed  in  modern  times,  and  has 
given  place  to  another  that  the  construction  of  the  devise  is  to  be 
governed  by  the  evident  intention  of  the  testator.  There  are 
cases  in  which  the  Courts  have  gone  some  length  in  opposition  to 
the  actual  words  of  the  will;  but  always  with  a  view  to  favouring 
T-^P-,.n-]  the  apparent  or  *presumed  intention  of  the  testator.  Here, 
-^  however,  the  struggle  against  the  old  rule  is  not  that  the 
intention  of  the  testator  may  be  best  effectuated  by  a  departure 
from  it,  but  to  get  rid  of  a  devise  to  the  person  who  was  really 
intended  to  take.  Here  is  a  person  fitly  named,  and  there  can 
be  no  reasonable  doubt  that  she  was  the  person  ifitended.  It 
being  conceded  that  it  was  the  testator's  intention  that  Caroline 
should  have  the  property,  and  he  having  mentioned  her  by  an 
apt  description,  I  see  no  ground  for  holding  that  because  the 
words  'my  dear  wife '  are  not  strictly  applicable  to  her,  the 
intention  of  the  testator  should  fail  and  the  property  go  to  some 
one  to  whom  he  did  not  mean  to  give  it.  Caroline  was  de  facto 
the  testator's  wife ;  and  she  lived  with  him  as  such  down  to 
the  time  of  his  death.  It  is  possible  that  the  first  marriage 
may  not  have  been  a  valid  one.  At  all  events  if  Mary  was  his 
lawful  wife,  all  that  can  be  said  is  that  the  testator  had  been 
guilty  of  bigamy.  It  is  not  the  case  of  a  description  that  is 
altogether  inapplicable  to  the  party,  but  of  a  description  that  is 
in  a  popular  sense  applicable.  The  competition  is  between  one 
whom  the  testator  clearly  did  mean  and  another  whom  it  is 
equally  clear  that  he  did  not  mean.  Interpreting  the  language 
he  has  used  in  its  proper  and  legitimate  manner,  and  regard 
being  had  to  the  circumstances  existing  at  the  time  of  the  exe- 
cution of  the  will,  there  can  be  no  doubt  that  the  intention  of 
the  testator  is  best  effectuated  by  holding  that  the  lessor  of  the 
plaintiff  is  the  person  designated,  and  that  apt  words  have  been 
used  to  convey  the  property  in  question  to  her." 

It  is,  lastly,  a  rule,  which  may  be  here  noticed,  that,  non  accipi 
i-^p,H.„-.  dehent  verha  in  demonstrationem  falsam  qum  ^competunt  in 
limiiationem  veram} — if  it  be  doubtful  upon  the  words, 
whether  they  import  a  false  reference  or  description,  or  whether 
they  be  words  of  restraint,  limiting  the  generality  of  the  former 
name,  the  law  will  not  intend  error  or  falsehood.^    If,  therefore, 

'  Bac.  Max.,  reg.  13.  ^  Bac.  Max.,  reg.  13,  cited  8  East,  104. 
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"I  have  some  land  wherein  all  these  demonstrations  are  true, 
and  some  wherein  part  of  them  are  true  and  part  false,  then  shall 
they  be  intended  words  of  true  limitation,  to  pass  only  those 
lands  wherein  all  those  circumstances  are  true ;"'  and,  if  a  man 
pass  lands,  describing  them  by  particular  references,  all  of  which 
references  are  true,  the  Court  cannot  reject  any  one  of  them.^ 

Before  concluding  these  remarks,  it  may  be  useful  to  state 
shortly  the  rules  respecting  ambiguity  and  falsa  demonstratio  in 
connection  with  the  exposition  of  wills,  which  seem  to  be  applica- 
ble to  four  classes  of  cases: — 

1.  Where  the  description  of  the  thing  devised,  or  of  the  de- 
visee, is  clear  upon  the  face  of  the  will,  but,  upon  the  death  of  the 
testator,  it  is  found  that  there  is  more  than  one  estate  or  subject-mat- 
ter of  devise,  or  more  than  one  person  whose  description  follows  out 
and  fills  the  words  used  in  the  will ;  in  this  case  parol  evidence  is 
admissible  to  show  what  thing  was  intended  to  pass,  or  who  was 
intended  to  take.^ 

2.  Where  the  description  contained  in  the  will  of  the  thing  in- 
tended to  be  devised,  or  of  the  person  who  is  *intended  to  r.-.p-f,,-, 
take,  is  true  in  part,  but  not  true  in  every  particular;  in  -' 
which  class  of  cases  parol  evidence  is  admissible  to  show  what 
estate  was  intended  to  pass,  and  who  was  the  devisee  intended  to 
take,  provided  there  is  a  sufficient  indication  of  intention  ap- 
pearing on  the  face  of  the  will  to  justify  the  application  of  the 
evidence.^ 

3.  A  third  class  of  cases  may  arise,  in  which  a  judge,  knowing 
aliundi,  for  whom  or  for  what  an  imperfect  description  was  in- 
tended, would  discover  a  sufficient  certainty  to  act  upon ;  although, 
if  ignorant  of  the  intention,  he  would  be  far  from  finding  judicial 
certainty  in  the  words  of  the  devise ;  and  here  it  would  seem  that 
evidence  of  intention  would  not  be  admissible,  the  description 
being,  as  it  stand.s,  so  imperfect  as  to  be  useless,  unless  aided 
thereby.'' 

4.  It  may  be  laid  down  as  a  true  proposition,  which  is  indeed 

'  Bac.  Max.,  reg.  13,  adfinem;  cited,  per  Parke,  J.,  Doed.  Ashforth  v.  Bower, 
3  B.  &  Ad.  4.j0,  460 :  23  E.  0.  L.  R;  Doe  d.  Chichester  v.  Oxenden,  3  Taunt. 
147;  Judgm.  Morrell  v.  Fisher,  4  Exch.  604. 

2  Per  Le  Blanc,  J.,  Doe  v.  Lyford,  4  M.  &  S.  557. 

3  8  Bing.  248 :  21  E.  C.  L.  R.     See  also  the  Law  Mag.,  No.  55,  p.  80,  et  seq. 
<  8  Bing.  248 :  21  E.  C.  L.  R 

5  See  this  subject  considered,  Wigram,  Extrin.  Ev.,  3d  ed.,  160,  167. 
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included  within  that  secondly  above  given,  that,  if  the  description 
of  the  person  or  thing  be  wholly  inapplicable  to  the  subject  in- 
tended or  said  to  be  intended  by  it,  evidence  is  inadmissible  to 
prove  whom  or  what  the  testator  really  intended  to  describe.^ 

Lastly,  we  may  observe  that  the  maxim,  fal&a  demonstratio  non 
nocet,  which  we  have  been  considering,  obtained  in  the  Eoman 
law^ ;  for  we  find  it  laid  down  in  the  Institutes,  that  an  error  in 
the  proper  name  or  in  the  surname  of  the  legatee  should  not 
make  the  legacy  void,  provided  it  could  be  understood  from  the 
will  what  person  was  intended  to  be  benefitted  thereby.  Si 
i-^  „^_,  quidem  in  *nomine,  cognomine,  prmnomine  legatarii  testator 
erraverit,  cum  de  2^ersond  constat,  nihilorainus  valet  legatum? 
So,  it  was  a  rule  akin  to  the  preceding,  that  falsd  demonstratione 
legatum  non  perimi*  as  if  the  testator  bequeathed  his  bondman, 
Stichus,  whom  he  bought  of  Titius,  whereas  Stiohus  had  been 
given  to  him  or  purchased  by  him  of  some  other  person  f  in  such 
a  case  the  misdescription  -frould  not  avoid  the  bequest." 

It  is  evident  that  the  maxims  above  cited,  and  others  to  a 
similar  purport  which  occur  both  in  the  civil  law  and  in  our  own 
reports,  are,  in  fact,  deducible  from  those  very  general  principles 
with  the  consideration  of  which  we  commenced  this  chapter — ■ 
henignh  faciendse sunt  interpretationes,  et  verba  intentioni  none  contra 
debent  inservirej 


VeJXBA   GENERALIA   RESTRIISrGUNTUR   AD   HABILITATEM   EeI  VEL 

Personam. 

(Bac.  Max.,  reg.  10.) 

Oeneral  words  may  be  aptly  restrained  according  to  the  subject-matter  or  person  to 
>  whicJi,  they  relate. 

"It  is  a  rule,"  observes  Lord  Bacon,^  "that  the  king's  grant 

'  Wigram,  Extrin.  Ev.,  3d  eel.,  163.         «  gee  Phillimore,  Romau  Law,  35. 

3  I.  2.  20,  29;  compare  D.  30.  1.  4;  also,  2  Domat.,  Bk.  2,  tit.  1,  s.  6,  §10, 
19  ;  lb.  s.  8,  §  11. 

1 1.  2.  20.  30.     See  Whitfield  v.  Clemmeut,  1  Mer.  402. 

5  1.2.20.30.  *  «Id;  Wood,  Inst,,  3d  ed.,  165. 

7  It  may  probably  be  unnecessary  to  remind  the  reader  that  the  cases  decided 
with  reference  to  the  rule  of  construction  considered  in  the  preceding  pages  are 
exceedingly  numerous,  and  that  such  only  have  been  noticed  as  seemed  pecu- 
liarly adapted  to  the  purposes  of  illustration.  A  similar  remark  is  equally  appli- 
cable to  the  other  maxims  commented  on  in  this  chapter. 

"  Bac.  Max.,  reg.  10 ;  6  Rep.  62. 


INTERPRETATION"    OF    DEEDS,    ETC.  433 

shall  not  be  taken  or  construed  to  a  special  intent.  *It  is  r.x.rh.^-, 
not  so  -with  the  grants  of  a  common  person,  for  they  shall  -' 

be  extended  as  well  to  a  foreign  intent  as  to  a  common  intent,  but 
yet  with  this  exception,  that  they  shall  never  be  taken  to  an  im- 
pertinent or  repugnant  intent ;  for  all  words,  whether  they  be  in 
deeds  or  statutes,  or  otherwise,  if  they  be  general,  and  not  ex- 
press and  precise,  shall  be  restrained  unto  the  fitness  of  the  matter 
and  the  person.'" 

Thus,  if  I  grant  common  "  in  all  my  lands  "  in  D.,  if  I  have  in 
D.  both  open  grounds  and  several,  it  shall  not  be  stretched  to 
common  in  my  several  grounds,  much  less  in  my  garden  or 
orchard.  So,  if  I  grant  to  J.  S.  an  annuity  of  lOZ.  a  year,  "pro 
concilio,  impenso  et  impendendoi'''  (for  past  and  future  council),  if 
J.  S.  be  a  physician,  this  shall  be  understood  of  his  advice  in 
physic,  and,  if  he  be  a  lawyer,  of  his  council  in  legal  matters.^ 
And  in  accordance  with  the  same  principle  a  right  of  common  of 
turbary  claimed  by  prescription  and  user  has  been  held  to  be 
restrained  to  those  parts  of  the  locus  in  quo  in  which  it  could  be 
used.^ 

In  accordance,  likewise,  with  the  above  maxim — the  subject- 
matter  of  an  agreement  is  to  be  considered  in  construing  the 
terms  of  it,  and  they  are  to  be  understood  in  the  sense  most 
agreeable  to  the  nature  of  the  agreement.^  If  a  deed  relates  to  a 
particular  subject  only,  *general  words  in  it  shall  be  con-  r-.,.^fj^^ 
fined  to  that  subject,  otherwise  they  must  be  taken  in  their 
general  sense.^  The  words  of  the  condition  of  a  bond  "  cannot  be 
taken  at  large,  but  must  be  tied  up  to  the  particular  m:ittcrs  of 
the  recital,""  unless,  indeed,  the  condition  itself  is  manifestly  de- 

'  The  maxim  supra  was  accordingly  applied  to  restrain  the  words  of  a  general 
covenant  by  a  Railway  Company  to  "  efficiently  work"  a  line  demised  to  them — 
the  covenant  being  construed  "with  a  reference  to  the  subject-matter  and  the 
character  of  the  defendants. ' '  West  London  R.  C.  v.  London  and  North  "Western 
R.  C,  11  C.  B.  2.J4,  356  :  73  E.  C.  L.  R. 

The  maxim  was  applied  to  a  policy  of  insurance,  Arg.  Baines  v.  Holland,  10 
Exch.  80j. 

^  Bac.  Works,  vol.  4,  p.  46.     See  Com.  Dig.,  "  Condition,"  (K.  4). 

3  Peardon  v.  UnderhiU,  10  Q.  B.  130  :  71  E.  C.  L.  R. 

"  1  T.  R.  703. 

=  Thorpe  v.  Thorpe,  1  Lord  Raym.  335 ;  S.  C,  Id.  003. 

6  Per  Eyre,  J.,  Gilb.  Cas.  340.  See  Seller  v.  Jones,  16  M.  &  W.  113,  118 ; 
Stonghton  v.  Day,  Aleyn,  10  ;  Lord  Arlington  v.  Merrick,  3  Saund.  414 ;  as  to 
Which,  see  Mayor  of  Berwick  v.  Oswald,  8  E.  &  B.  653 :  77  E.  C.  L.  R.;  S.  C, 

28 
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signed  to  be  extended  beyond  the  recital  ;^  and,  further,  it  is  a 
rule,  that  what  is  generally  spoken  shall  be  generally  understood, 
cfeneralia  verba  sunt  generaliier  inteUigenda,"  unless  it  be  qualified 
by  some  special  subsequent  words,  as  it  may  be  f  ex.  gr.  the 
operative  words  of  a  bill  of  sale  may  be  restricted  by  what  fol- 
lows.^ 

In  construing  the  words  of  any  instrument,  then,  it  is  proper  to 
consider,  1st,  what  is  their  meaning  in  the  largest  sense  which, 
according  to  the  common  use  of  language,  belongs  to  them  f  and, 
if  it  should  appear  that  that  sense  is  larger  than  the  sense  in 
i-„^yo-,  which  they  *must  be  understood  in  the  instrument  in 
qtiestion,  then,  2ndly,  what  is  the  object  for  which  they 
are  used.  They  ought  not  to  be  extended  beyond  their  ordinary 
sense  in  order  to  comprehend  a  case  within  their  object,  for  that 
would  be  to  give  effect  to  an  intention  not  expressed ;  nor  can 
they  be  so  restricted  as  to  exclude  a  case  both  within  their  object 
and  within  their  ordinary  sense,  without  violating  the  fundamental 
rule,  which  requires  that  effect  should  be  given  to  such  intention 
of  the  parties  as  they  have  used  fit  words  to  express.^  Thus,  in 
a  settlement,  the  preamble  usually  recites  what  it  is  Avhich  the 
grantor  intends  to  do,  and  this,  like  the  preamble  to  an  Act  of 
Parliament,  is  the  key  to  what  comes  afterwards.  It  is  very 
common,  moreover,  to  put  in  a  sweeping  clause,  the  use  and 
object  of  which  are  to  guard  against  any  accidental  omission; 
but  in  such  cases  it  is  meant  to  refer  to  estates  or  things  of  the 

5  H,  L.  Cas.  856  ;  Kitson  v.  Julian,  4  E.  &  B.  854,  858  :  83  E.  0.  L.  K. ;  Napier 
V.  Bruce,  8  CI.  &  Fin.  470  ;  North  Western  R.  C.  v.  Whinray,  10  Excli.  77. 

1  Sansom  v.  Bell,  2  Camp.  39  ;  Com.  Dig.,  "  Parols,"  (A.  19);  Evans  v.  Earle, 
10  Exch.  1.  ''3  Inst.  76. 

■'  Shep.  Touch.  88  ;  Co.  Litt.  42,  a.;  Com.  Dig.,  "Parols,"  (A.  7). 

"  Wood  V.  Eowclitfe,  6  Exch.  407. 

See,  also,  with  reference  to  a  release,  the  authorities  cited  ante,  p.  582,  n.  (q). 

Where  the  words  in  the  operative  part  of  a  deed  of  conveyance  are  of  doubt-  ' 
ful  meaning,  the  recitals  and  other  parts  of  the  deed  may  be  used  as  a  test  to 
discover  the  intention  of  the  parties,  and  to  fix  the  true  meaning  of  those  words  : 
.Tudgm.  Welsh  v.  Trevanian,  15  Q.  B.  751 :  69  E.  C.  L.  R.     See  also  Young  v. 
Raincoclj,  7  C.  B.  310 :  62  E.  C.  L.  R. 

As  to  the  mode  of  construing  a  deed  containing  restrictive  covenants,  see  per 
Dallas,  C.  J.,  Nmd  v.  Marshall,  1  B.  &  B.  348,  349 :  5  E.  C.  L.  R.;  cited  arg. 
Orossfield  v.  Morrison,  7  C.  B.  302 :  62  E.  C.  L.  R. 

5  3  Inst.  76. 

6  Per  Maule,  J.,  Borradaile  v.  Hunter,  5  Scott,  N.  R.  431,  432.  See,  in  illus- 
tration of  these  remarks,  Moseley  v.  Jl'tieux,  10  M.  &  W.  -■jO:! 
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same  nature  and  description  with  those  which  have  been  already 
mentioned,  and  such  general  words  are  not  allowed  to  extend 
further  than  was  clearly  intended  by  the  parties.' 

So,  in  construing  a  will,  a  Court  of  justice  is  not  by  conjecture 
to  take  out  of  the  effect  of  general  words  property  which  those 
words  are  always  considered  as  comprehending ;  the  best  rule  of 
construction  being  that  which  takes  the  words  to  comprehend  a 
subject  which  falls  within  their  usual  sense,  unless  there  is  some- 
thing like  declaration  plain  to  the  contrary.^  Thus,  it  is  a  certain 
rule,  that  reversions  are  held  to  be  included  in  *the  general  r^.-^Q-, 
words  of  a  devise,  unless  a  manifest  intention  to  the  con- 
trary appears  on  the  face  of  the  will.' 

Again,  it  is  a  well-known  rule,  that  a  devise  of  an  indefinite 
estate  by  will  prior  to  the  1st  of  January,  1838,  without  words 
of  limitation  is  prima  facie  a  devise  for  life  only ;  but  this  rule 
will  give  way  to  a  different  intention,  if  such  can  be  collected 
from  the  instrument,  and  the  estate  may  be  accordingly  enlarged.^ 
So,  words  which  vfoxild  j>riraa  facte  give  an  estate  tail  may  be  cut 
down  to  a  life  estate,  if  it  plainly  appear  that  they  were  used  as 
words  of  purchase  only,  or  if  the  other  provisions  of  the  will  show 
a  general  intent  inconsistent  with  the  particular  gift.' 

The  doctrine,  however,  that  the  general  intent  must  overrule 
the  particular  intent,  observes  Lord  Denman,  0.  J.,  has,  when 
applied  to  the  construction  of  wills,  been  much  and  justly  objectC'l 
to  of  late,  as  being,  as  a  general  proposition,  incorrect  and  vague, 
and  likely  to  lead  in  its  application  to  erroneous  results.  In  its 
origin  it  was  merely  descriptive  of  the  operation  of  the  rule  in 
Shelley's  case  f  and  it  has  since  been  laid  down  in  other  cases 
where  technical  words  of  limitation  have  been  used,  and  other 
words,  showing  the  intention  of  the  testator  that  the  objects  of 

'  Per  Lord  Mansfield,  0.  J.,  Moore  v.  Magrath,  1  t'owp.  13;  Sliep.  Touch., 
by  Atherley,  79,  n. 

2  Per  Lord  Eldon,  C,  Church  v.  Mundy,  15  Yes.  39G  ;  adopted  per  Tindui, 
C.  J.,  Doe  d.  Howell  v.  Thomas,  1  Scott,  K.  R  371. 

3  1  Scott,  N.  R.  371. 

<  Doe  d.  Sams  v.  Garlick,  14  M.  &  W  G98  ;  Doe  d.  Atkinson  v.  Fawcett,  3 
C.  B.  274:  54  E.  C.  L.  K;  Lewis  v.  Puxley,  16  M.  &  W.  733.  See  stat.  1 
Vict.  c.  36,  s.  38,  ante,  p.  503.  In  Hogan  v.  Jackson,  1  Cowp.  399  ;  S.  C, 
affii-medSBro.  P.  C,  3d  ed.,  388,  the  effect  of  general  words  in  ^  will  was 
much  considered. 

°  Fetherston  v.  Fetherston,  CI.  &  Fin.  7.^,  70 ;  arde,  p.  503. 

<■  Ante,  p.  497.     See  Doe  d.  Camion  v.  Ruca-tle,  8  C.  B.  876  :  65  E.  C.  L.  E. 
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Ms  bounty  sHould  take  in  a  different  way  from  that  wMcli  the 
law  allows,  have  been  rejected ;  but  in  the  later  cases  the  more 
correct  mode  of  stating  the  rule  of  construction  is,  that  technical 
i-^_  _ .  words,  or,  words  of  *known  legal  import,  must  have  their 
legal  effect,  even  though  the  testator  uses  inconsistent 
words,  unless  those  inconsistent  words  are  of  such  a  nature  as  to 
make  it  perfectly  clear  that  the  testator  did  not  mean  to  use  the 
technical  words  in  their  proper  sense.^  The  doctrine  of  general 
and  particular  intent,  thus  explained,  should  be  applied  to  all 
wills,^  in  conjunction  with  the  rule  already  considered,  viz. :  that 
every  part  of  that  which  the  testator  meant  by  the  words  he  has 
used  should  be  carried  into  effect  as  far  as  the  law  will  permit, 
but  no  further ;  and  that  no  part  should  be  rejected,  except  what 
the  law  makes  it  necessary  to  reject.' 

Lastly,  it  is  said  to  be  a  good  rule  of  construction,  that,  "where 
an  Act  of  Parliament  begins  with  words  which  describe  things 
or  persons  of  an  inferior  degree  and  concludes  with  general  words, 
the  general  words  shall  not  be  extended  to  anything  or  person  of 
a  higher  degree,"^  that  is  to  say,  "where  a  particular  class  [of 
persons  or  things]  is  spoken  of,  and  general  words  follow,  the 
first  class  mentioned  is  to  be  taken  as  the  most  comprehensive, 
and  the  general  words  treated  as  referring  to  matters  ejusdem 
generis  with  such  class."' 


[*581]  BXPEESSIO    UNIUS   EST   EXCLUSIO   ALTEEIUS. 

(Co.  Litt.  310.  a.) 

The  express  mention  of  one  thing  implies  the  exclusion  of  another. 

The  above  rule,  or,  as  it  is  otherwise  worded,  expressum  fadt 

cessare  taciturn,^  enunciates  one  of  the  first  principles  applicable  to 

the  construction  of  deeds  ;^  for  instance,  an  implied  covenant  is  to 

■  See  Judgm.  Toller  v.  Wright,  15  Q.  B.  954 :  69  E.  0.  L.  R.:  and  cases  there 
cited. 

2  Judgm.  Doe  d.  Gallini  t.  Gallini,  5  B.  &  Ad.  631,  640 :  27  E.  C.  L.  R. ; 
Jesson  V.  Wright,  2  Bligh,  57  ;  cited  Arg.  Doe  d.  Littlewood  v.  Green,  4  M.  & 
W.  238.  3  Judgm.  5  B.  &  Ad.  641 :  27  E.  C.  L.  R. 

1  Archb.  of  Canterbury's  case,  2  Rep.  46,  a,  cited  Arg.  Casher  v.  Holmes,  2 
B.  &  Ad.  594  :  23  E.  C.  L.  R. ;  and  in  Governors  of  Bedford  Infirmary  v.  Com- 
missioners of  Bedford,  7  Exch.  773. 

5  Per  Pollock,  C.  B.,  Lyndon  v.  Stanbridge,  2  H.  &  N.  51. 

6  Co.  Litt.  210,  a.  183,  b. 

'  See  per  Lord  Denman,  C.  J.,  5  Bing.,  N.  C.  185  :  85  E.  C.  L.  R. 
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be  controlled  witliin  the  limits  of  an  express  covenant.'  Where 
a  lease  contains  an  express  covenant  on  the  part  of  the  tenant  to 
repair,  there  can  be  no  implied  contract  to  repair  arising  from  the 
relation  of  landlord  and  tenant.^  So,  although  the  word  "  demise" 
in  a  lease  implies  a  covenant  for  title  and  a  covenant  for  quiet  en- 
joyment, yet  both  branches  of  such  implied  covenant  are  re- 
strained by  an  express  covenant  for  quiet  enj  oyment.^  And,  where 
■^■parties  have  entered  into  written  engagements  with  ex-  r..^Kqoi 
pressed  stipulations,  it  is  manifestly  not  desirable  to  extend  ^  ■' 
them  by  implications ;  the  presumption  is,  that,  having  expressed 
some,  they  have  expressed  all  the  conditions  by  which  they  intend 
to  be  bound  under  that  instrument.^ 

It  will,,  however,  be  proper  to  observe,  before  proceeding  to 
give  instances  in  illustration  of  the  maxim  expressio  unius  est  ex- 
clusio  allerius,  that  great  caution'  is  requisite  in  its  application  ; 
thus,  where  general  words  are  vised  in  a  written  instrument,  it  is 
necessary,  in  the  first  instance,  to  determine  whether  those  general 
words  are  intended  to  include  other  matters  besides  such  as  are 
specifically  mentioned,  or  to  be  referable  exclusivelj^  to  them,  in 
which  latter  cases  only  can  the  above  maxim  be  properly  ap- 

1  Nokes'  case,  4  Rep.  80;  S.  C,  Cvo.  Eliz.  fi74  ;  Merrill  y.  Frame,  4  Taunt. 
339 ;  Gainsford  v.  Griffith,  1  Saund.  R.  58 ;  Vaugli.  R.  126 ;  Deering  v.  Far- 
rington,  1  Ld.  Raym.  14,  19 ;  Mathew  v.  Blackmore,  1  H.  &  N.  7G3.  See 
Bower  v.  Hodges,  13  C.  B.  765 :  76  E.  C.  L.  R. ;  Rashleigli  v.  South  Eastern 
R.  C.  10  C.  B.  613  :  70  E.  C.  L.  R. 

2  Standen  v.  Chrismas,  10  Q.  B.  135,  141 :  59  E.  C.  L.  R.  See  Gott  v.  Gandy, 
S  E.  &  B.  847  :  75  E.  C.  L.  R. 

3  Line  v.  Stephenson,  5  Bing.,  N.  C.  183 :  35  E.  C.  L.  R.;  Merrill  v.  Frame, 

4  Taunt.  339.  See  Messent  v.  Reynolds,  3  C.  B.  194  :  54  E.  C.  L.  R.  By  stat. 
8  &  9  Vict.  c.  106,  s.  4,  it  is  enacted,  that  the  word  "give"  or  "grant"  in  a 
deed  executed  after  the  1st  of  October,  1845,  shall  not  imply  any  covenant  in 
law  in  respect  of  any  hereditament,  except  by  force  of  some  Act  of  Parliament. 
A  covenant  f(jr  quiet  enjoyment,  however,  is  also  implied  by  the  word  "  demise" 
in  a  lease  for  years ;  and  this  implication  is  not  taken  away  by  either  of  the 
recent  stats.  (7  &  8  Vict.  c.  7G,  and  8  &  9  Vict.  c.  106. )  In  every  contract  for 
the  sale  of  leaseholds  there  is,  in  the  absence  of  an  express  stipulation  to  the 
contrary,  an  implied  undertaking  on  the  vendor's  part  to  make  out  the  lessor's 
title  to  demise,  Hall  v.  Betty,  5  Scott,  N.  R.  508  ;  recoguising  Souter  v.  Drake, 

5  B.  &  Ad.  993 :  27  E.  C.  L.  R. 

'  Judgm.  Aspdin  v.  Austin,  5  Q.  B.  683,  684  :  48  E.  C.  L.  R.;  Dunn  v.  Sayles, 
Id.  685  ;  Emmens  v.  Elderton,  4  H.  L.  Gas.  634  ;  M'Guire  v.  Scully,  Beatt.  370. 

5  To  show  the  caution  necessary  in  applying  the  above  rule  may  be  cited, 
Price  V.  The  Great  Western  R.  C.  16  ^l.  >t  W,  344  :  Attwood  v.  Small,  6  CI.  & 
Fin.  4S3  ;  and  see  tlie  remarks,  posi,  p.  095. 
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plied.^  Where,  moreover,  an  expression,  which  is  prima,  facie  a 
word  of  qualification,  is  introduced,  the  true  sense  and  meaning 
of  the  word  can  only  be  ascertained  by  an  examination  of  the  en- 
tire instrument,  reference  being  had  to  those  ordinary  rules  of 
construction  to  which  we  have  herefore  adverted.^ 

In  illustration  of  the  maxim  above  proposed  for  consideration, 

the  following  cases  may  be  mentioned  : — In  an  action  of  covenant 

jj,  „       on  a  charter  party,  whereby  the  ""'defendant  covenanted  to 

pay  so  much  freight  for  "goods  delivered  at  A,"  it  was 
held,  that  freight  could  not  be  recovered  pro  rata  itineris,  the  ship 
having  been  wrecked  at  B.  before  her  arrival  at  A.,  although  the 
defendant  accepted  his  goods  at  B. ;  for,  the  action  being  on  the 
original  agreement,  the  defendant  had  a  right  to  say  in  answer  to 
it,  no7i  hsec  in  fosdera  veni?  In  order  to  recover  freight  pro  ratd 
itineris,  the  owner  must,  in  such  a  case,  proceed  on  the  new  agree- 
ment implied  by  law  from  the  merchant's  behaviour.'' 

Again,  on  a  mortgage  of  dwelling-houses,  foundries,  and  other 
premises,  "together  with  all  grates,  boilers,  bells,  and  other  fix- 
tures in  and  about  the  said  two  dwelling-houses  and  the  brew- 
houses  thereunto  belonging ;"  it  was  held,  that,  although,  without 
these  words,  the  fixtures  in  the  foundries  would  have  passed,  yet 
by  them,  the  fixtures  intended  to  pass  were  confined  to  those  in 
the  dwelling-houses  and  brewhouses.^  So,  where  in  an  instru- 
ment there  are  general  words  first,  and  an  express  exception  after- 
wards, the  ordinary  principles  of  law  has  been  said  to  apply — ex- 
pressio  unius  .exclusio  alterius.^ 

The  case  of  Doe  d.  Spilsbnry  v.  Burdett,^  furnishes  a 

'^good  illustration  of  the  above  maxim.     In  that  case,  Ian  ds 


[*584]   „ 


'  See  Petch  v.  Tutin,  15  M.  &  W.  110. 

2  In  Doe  d.  Lloyd  v.  Ingleby,  15  M.  &  W.  465,  473,  the  maxim  was  applied, 
by  Parke,  B.,  diss.,  to  a  proviso  for  re-entry  iu  a  lease,  and  this  case  will  serve 
to  illustrate  the  above  remark. 

3  Cook  V.  Jennings,  7  T.  R.  381.    See  Vlierbooni  v.  Chapman,  13  M.  &  W.  330. 
"  Per  Lawrence,  J.,  7T.  R  885  ;  Mitchell  v.  Darthez,  3  Bing.,  N.  C.  555,  571: 

39  E.  C.  L.  R. 

5  Hare  v.  Horton,  5  B.  &  Ad.  715  :  37  E.  C.  L.  R.;  cited  Mather  v.  Fraser,  2 
K.  &  J.  536.  See  Ringer  v.  Cann,  3  M.  &  W.  343  ;  Cooper  v.  Walker,  4  B.  & 
C.  36,  49  :  56  E.  C.  L.  R. 

6  Spry  V.  Flood,  3  Cm-t.  3C5. 

'  7  Scott,  N.E.  66,  79,  101,  104;  S.  C,  9  A.  &E.  936;  36  E.  C.  L.  E.;  4  A.  &  E. 
1 :  31  E.  C.  L.  R.  The  decision  of  the  House  of  Lords  in  the  above  case  went  upon 
the  principle  expressio  unius  exdusio  ulierius  (per  Sir  H.  Jenner  Fust,  Barnes  v. 
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were  limited  to  such  uses  as  S.  should  appoint  by  her  last  will 
and  testament,  in  writing,  to  bo  by  her  signed,  sealed,  and  pub- 
lished, in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses.  S.  (prior  to  the  stat.  7  Will.  4  &  1  Vict.  c.  26)'  signed 
and  sealed  an  instrument,  containing  an  appointment,  commenc- 
ing thus :  "  I,  S.,  do  publish  and  declare  this  to  be  my  last  will 
and  testament ;"  and  concluding,  "  I  declare  this  only  to  be  my 
last  will  and  testament ;  in  witness  whereof  I  have  to  this  my  last 
will  and.  testament  set  my  hand  and  seal,  this  12th  of  December, 
1789."  And  then  followed  the  attestation,  thus :  "  Witness,  C.  B., 
E.  B.,  A.  B."  It  was  decided  by  the  House  of  Lords  that  the 
power  was  well  executed ;  and  this  case  was  distinguished  from 
several,^  in  which  the  attestation  clause,  in  terms,  stated  the  per- 
formance of  one  or  more  of  the  required  formalities,  but  was  silent 
as  to  the  others,  and  in  which,  consequently,  the  power  was 
held  to  have  been  badly  exercised,  on  the  ground,  that  legal  rea- 
soning would  necessarily  infer  the  non-performance  of  such  others 
in  the  presence  of  the  witnesses,  but  that  a  general  *attes-  p.j..-o-  i 
tation  clause  imported  an  attesting  of  all  the  requisites. 

The  operation  of  the  principle  under  consideration  is,  more- 
over, the  same,  whether  the  contract  be  under  seal  or  by  parol.  For 
instance,  in  order  to  prevent  a  debt  being  barred  by  the  Statuti.' 
of  Limitations,  a  conditional  promise  to  pay  "  as  soon  as  I  can,'" 
or  "  as  soon  as  convenient,"  is  not  sufficient,  unless  proof  be  given 
of  the    defendant's   ability  to  perform   the  condition;    and  the 

Vincent,  9  Jur.  361;  S.  C.  (veverscd  in  error,)  5  Moore,  P.  C.  C.  301),  and  tliL. 
opinions  delivered  in  it  by  the  judges  will  alho  be  found  to  illustrate  the  impor- 
tance  of  adhering  to  precedents,  ante,  p.  139  ;  the  argument  ah  incoiiBcmenti,  p. 
173,  and  the  general  principle  of  construing  aa  instrument  ut  res  magis  mleat 
guam  pereat,  p.  481 ;  Doe  d.  Spilsbury  v.  Burdett,  is  commented  on  per  Wigram, 
V.-C,  Vincent  v.  Bishop  of  Sodor  and  Man,  8  C.  B.  929  ;  65  B.  0.  L.  R.  See  also 
Johns  V.  Dickinson,  8  C.  B.  934  :  63  E.  C.  L.  R. ;  Roberts  v.  Phillips,  4  E.  &  B. 
450,  453  :  83  E.  0.  L.  E. 

>  Sect.  9  enacts,  that  every  will  shall  be  in  writing,  and  signed  by  the  testator 
in  the  presence  of  two  witnesses  at  one  time  ;  and  sect.  10,  that  appointments 
by  will  shall  be  executed  lilie  other  wills,  and  shall  be  valid,  although  other 
required  solemnities  are  not  observed,  ante,  p.  498. 

2  See  particularly  Wright  v.  Wakeford,  17  Ves.  jun.  434 ;  S.  C,  4  Taunt.  313  ; 
commented  on  per  Wigram,  V.-C,  8  C.B.  93;-*,  e« »«/. .•  (i3  E.  C.  L.  R.;  Doe  d. 
Mansfield  v.  Peach,  3  M.  &  S.  576  ;  Doe  d.  llotchkiss  v.  Pearse,  3  Marsh.  102  ; 
S.  C,  6  Taunt.  403 :  1  E.  C.  L.  R.  See,  per  Paltesun,  J. ;  7  Scott,  N.  R.  130, 
131;  per  Tindal,  C.  J.,  Id.  136. 
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reason  is,  that,  upon  a  general  acknowledgment,  wliere  nothing 
is  said  to  prevent  it,  a  general  promise  to  pay  may  and  ought 
to  be  implied ;  but  where  the  party  guards  his  acknowledgment, 
and  accompanies  it  with  an  express  declaration  to  prevent  any 
such  implication,  then  the  rule,  expressum  facit  cessare  taciturn, 
applies.'  In  like  manner,  where  the  drawer  of  a  bill,  when 
applied  to  for  payment,  does  not  state  that  he  had  received  no 
notice  of  dishonour,  but  instead  of  doing  so,  sets  up  some  other 
matter  in  excuse  of  non-payment,  from  this  conduct  the  jury  may 
infer  an  admission  that  the  valid  ground  of  defence  does  not  in 
fact  exist.^ 

The  above  cases  will  sufficiently  show  the  practical  applibation 
and  utility  of  the  maxim  or  pi-inciple  of  construction,  expressum 
facit  cessare  taciturn ;  and  several  of  them  will  likewise  serve  to 
illustrate  the  general  rule,  which  will  be  considered  more  in 
detail  hereafter,^  viz.,  that  parol  evidence  is,  except  in  certain 
r*f;«Ri  ^^^®^'  wholly  *inadmissible  to  show  terms  upon  which  a 
written  instrument  is  silent;  or,  in  other  words,  that, 
where  there  is  an  express  contract  between  parties,  none  can  be 
implied.^  The  Court  will  not,  "  by  inference,  insert  in  a  contract 
implied  provisions  with  respect  to  a  subject  which  the  contract 
has  expressly  provided  for.  If  a  man  sell  a  horse  and  warrant  it 
to  be  sound,  the  vendor  knowing  at  the  time  that  the  purchaser 
wants  it  for  the  purpose  of  carrying  a  lady,  and  the  horse  though 
sound  proves  to  be  unfit  for  that  particular  purpose,  this  would 
be  no  breach  of  the  warranty.  So,  with  respect  to  any  other  kind 
of  warranty :  the  maxim  expressum  facit  cessare  taciturn  applies  to 
such  cases.     If  this  were  not  so,  it  would  be  necessary  for  the 

'  Judgm.  Tanner  v.  Smart,  6  B.  &  C.  609  :  13  E.  0.  L.  R. ;  Edmunds  v. 
D(jwnes,  2  Cr.  &  M.  459.  Bee  Irving  v.  Veitcli,  3  M.  &  W.  90,  112  ;  and  cases 
cited  Smitli  on  Contr.,  2d  ed.,  390,  et  seq. 

2  Campbell  v.  Webster,  2  C.  B.  258,  266  :  52  E.  C.  L.  R. 

^  See  tlie  maxim,  Nihil  (am  conveniens  est  naturali  cequHati  quam  unuraqnodque 
dmolvi  eodem  ligamine  quo  Kgatum  est,  post,  Chap.  IX.,  and  tlie  maxin  Opiimiis 
iiiterpres  rerum,  usus,  post.  Chap.  X. 

•■  Per  Bayley,  J.,  Qrimman  v.  Lcgge,  8  B.  &  C.  826  :  15  E.  C.  L.  R.;  Moor- 
som  V.  Kymer,  2  M.  &  S.  316,  320 ;  Cook  v.  Jennings,  7  T.  R.  883,  385 ;  per 
Lord  Kenyon,  C.  J.,  Id.  137;  Cowley  v.  Dunlop,  Id.  568 ;  Cutter  v.  Powell,  6 
T.  R.  320 ;  S.  C,  2  Smith,  L.  C,  4th  ed.,  1,  (with  which  compare  Taylor  v. 
Laird,  1  H.  &  N.  266);  per  BuUer,  J.,  Toussaint  v.  Martinnant,  2  T.  R.  105;  per 
Parke,  B.,  Bradbury  v.  Anderton,  1  Cr.,  M.  &  R.  190 ;  Mitchell  v.  Darthez,  2 
King.,  N.  C.  555 ;  29  E.  C.  L.  R.;  Lawrence  v.  Sydebotham,  6  East,  45,  52. 
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parties  to  every  agreement  to  provide  in  terms  that  tliey  are  to 
be  understood  not  to  be  bound  by  anything  whiclL  is  not  ex- 
pressly set  down, — which  would  be  manifestly  inconvenient.'" 

The  following  cases  may  here  properly  be  noticed  in  further 
illustration  of  the  maxim  before  us  : — where  the  rent  of  a  house 
was  specified,  in  a  written  agreement,  to  be  26?.  a  year,  and  the 
landlord,  in  an  action  for  use  and  occupation,  proposed  to  show, 
by  parol  evidence,  that  the  tenant  had  also  agreed  to  pay  the 
ground-rent,  the  Court  refused  to  admit  the  evidence.^ 

*By  an  agreement  between  plaintiff  and  defendant  for  ,-.5^^07-1 
the  purchase  by  the  former  of  the  manor  of  S.,  it  was 
agreed  'that,  on  the  completion  of  the  purchase,  the  purchaser 
should  be  entitled  to  the  "  rents  and  profits  of  such  parts  of  the 
estate  as  were  let "  from  the  24th  day  of  June,  1843  :  it  was  held, 
that  the  plaintiff  was  not,  by  virtue  of  this  agreement,  entitled  to 
recover  from  the  defendant  the  amount  of  a  fine  received  by  the 
latter  on  the  admittance  of  a  tenant  of  certain  copyhold  premises, 
part  of  the  said  manor,  this  admittance,  after  being  postponed 
from  time  to  time,  having  taken  place  on  the  1st  of  July,  1843, 
and  the  fine  having  been  paid  in  the  December  following ;  for  the 
condition  above  mentioned  was  held  applicable  to  such  parts  of 
the  estate  only  as  might  be  "  let "  in  the  ordinary  sense  of  that 
word,  and  ej^jiressio  unius  est  exclusio  alkrius  ;  the  lands  in  ques- 
tion not  having  been  let,  it  could  not  be  said  that  the  plaintiff 
was  entitled  to  the  sum  of  money  sought  to  be  recovered,  the 
agreement  binding  the  vendor  to  pay  over  the  rents  only,  and 
not  extending  to  the  casual  profits.^ 

On  the  same  principle,  where  the  conditions  of  sale  of  growing 
timber  did  not  state  anything  as  to  quantity,  parol  evidence,  that 
the  auctioneer  at  the  time  of  sale  warranted  a  certain  quantity, 
was  held  inadmissible.^  And  here  we  may  observe  that,  as  a 
general  rule,  whatever  particular  quality  a  party  warrants,  he 
shall  be  bound  to  mate  good  to  the  letter  of  the  warranty, 
whether  such  quality  be  otherwise  material  or  not ;  and  it  is  only 

'  Per  Maule,  J.,  Dickson  t.  Zizinia,  10  C.  B.  610,  611:  70  E.  C.  L.  E. 

2  Preston  v.  Merceau,  3  W.  Bla,  1349  ;  Rich  v  Jackson,  4  Bro.  C.  C.  515.  Bee 
Sweetland  v.  Smith,  1  Cr.  &  M.  585,  596  ;  Doe  d.  Rogers  v.  Pullen,  3  Bing.,  N, 
C.  749,  753  :  39  E.  C.  L.  R.:  wliere  the  maxim  considered  in  the  text  is  applied 
hy  Tindal,  C.  J.,  to  the  case  of  a  tenancy  between  mortgagor  and  mortgagee. 

3  Earl  of  Hardwicke  v.  Lord  Sandys,  13  M.  &  W.  701. 
*  Powell  V.  Edmunds,  13  East,  6. 
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r*Koo-i  necessary  for  the  buyer  to  stow  that  the  article  sold  is  *not 
according  to  the  warranty.  "Where,  however,  an  article 
is  sold  by  description  merely,  and  the  buyer  afterwards  discovers 
a  latent  defect,  in  this  case  expressum  facit  cessare  taciturn :  he 
must,  therefore,  go  further,  and  show  that  the  description  was 
false  within  the  knowledge  of  the  seller.  Thus,  .where  a  warranty 
of  a  horse  was  in  these  terms — "Eeceived  of  B.  101.  for  a  grey 
four-year-old  colt,  warranted  sound," — it  was  held,  that  the  war- 
ranty was  confined  to  soimdness;  and,  that,  without  proving 
fraud,  it  was  no  ground  of  action  that  the  colt  was  only  three 
years  old.'  So,  upon  a  sale  of  hops  by  saniple,  with  a  warranty 
that  the  bulk  of  the  commodity  answered  the  sample,  although  a 
fair  merchantable  price  was  given,  it  was  held  that  the  seller  was 
not  responsible  for  a  latent  defect  (which  existed  both  in  the 
sample  and  the  bulk)  unknown  to  him,  but  arising  from  the 
fraud  of  the  grower  from  whom  he  purchased.^  In  this  case,  the 
general  warranty,  implied  by  law,  that  the  goods  were  merchant- 
able was  excluded  by  the  express  warranty  of  the  vendor. 

This  distinction  must,  however,  be  taken,  that,  where  the 
warranty  is  one  which  the  law  implies,  it  is  clearly  admissible  in 
evidence,  notwithstanding  there  is  a  written  contract,  if  such 
contract  be  entirely  silent  on  the  subject.  For  instance,  the 
defendant  sold  to  the  plaintiff  a  barge,  and  there  was  a  contract 
in  writing  between  the  parties ;  but  it  was  held,  that  a  warranty 
was  implied  by  law  that  the  barge  was  reasonably  Jit  for  use,  and 
r*^«qi  ^^^*  evidence  *was  admissible  to  show  that,  in  conse- 
quence of  the  defective  construction  of  the  barge,  certain 
cement,  which  the  plaintiff  was  conveying  therein,  was  damaged, 
and  that  the  plaintiff'  incurred  expense  in  rendering  her  fit  for 
the  purpose  of  his  trade — a  purpose  to  which  the  defendant 
knew,  at  the  time  of  the  contract,  that  she  was  intended  to  be 
applied.^ 

A  marked  distinction  will  at  once  be  noticed  between  cases 
similar  to  that  just  cited  and  those  inwhich  it  has  been  held, 

1  Budd  v.  Fairmaner,  8  Biiig.  48,  53.  See  per  Parke,  B.,  Mondel  v.  Steele,  8 
M.  &  W.  865  :  and  the  cases  cited  under  the  maxim  caveat  emptor,  post,  Chap.  IX. 

2  Parliinsoa  v.  Lee,  2  East,  314,  recognized,  8  Bing.  52  :  21  E.  C.  L.  R.  See, 
also,  Laing  t.  Fidgeou,,  6  Taunt.  108  :  1  E.  C.  L.  R.;  Chanter  v.  Hopkins,  4  M. 
&  "W.  399  ;  recognised,  The  Pacific  Steam  Navigation  Co.  v.  Lewis,  16  M.  &  W. 
788 ;  and  in  Prideaux  v.  Bunnett,  1  C.  B.,  N.  S.  613,  617:  87  E.  C.  L.  R. 

3  Shepherd  v.  Pybus,  4  Scott,  N.  R.  434  ;  Gardiner  v.  Gray,  4  Camp.  144. 
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tlaat,  where  a  warranty  or  contract  of  sale  has  reference  to  a  cer- 
tain specified  chattel,  the  purchaser  -vvill  be  liable  for  the  price 
agreed  upon,  on  proof  that  the  particular  chattel  specified  has 
been  duly  sent  according  to  the  order,  and  will  not  be  permitted 
to  engraft  any  additional  terms  upon  the  contract.  If,  for  instance, 
a  "two-colour  printing-machine,"  being  a  known  and  ascertained 
article,  has  been  ordered  by  the  defendant,  he  cannot  excuse 
himself  from  liability  to  pay  for  it,  by  showing  that  the  article 
in  question  does  not  answer  his  purpose,  because  the  sole  under- 
taking in  this  case  on  the  part  of  the  vendor  was  to  supply  the 
particular  article  ordered,  and  that  undertaking  has  been  per- 
formed by  him.  If,  on  the  other  hand,  the  article  ordered  by  the 
defendant  were  not  a  known  ascertained  article ;  as  if  he  had 
merely  ordered,  and  plaintiff  had  agreed  to  supply,  a  machine  for 
printing  two  colours,  the  defendant  would  not  be  liable  unless 
the  instrument  were  reasonably  fit  for  the  purpose  for  which 
it  was  ordered.'  As  we  shall,  in  the  ensuing  chapter,  have  occa- 
sion to  revert  to  the  '-subject  of  implied  warranty,  we  r^KQA^-, 
may  for  the  present  content  ourselves  with  the  single 
instance  just  given  as  sufficiently  showing  the  distinction  to  which 
allusion  has  above  been  made. 

But  although  the  maxim,  expressio  unius  est  exclusio  alterius, 
ordinarily  operates  to  exclude  evidence  offered  with  the  view  of 
annexing  incidents  to  written  contracts^  in  matters  with  respect 
to  which  they  are  silent,  yet  it  has  long  been  settled,  that,  in 
commercial  transactions,  extrinsic  evidence  of  custom  and  usage 
is  admissible  for  this  purpose.^  The  same  rule  has,  moreover, 
been  applied  to  contracts  in  other  transactions  of  life,  especially 
to  those  between  landlord  and  tenant,*  in  which  known  usages 
have  been  established  and  prevailed;  and  this  has  been  done 

>  Ollivant  y.  Bayley,  5  Q.  B.  388 :  48  E.  C.  L.  K.;  Prideaux  v.  Bunnelt,  1  C. 
B.,  N.  S.  613 :  87  E.  C.  L.  E,;  Parsons  v.  Sexton,  4  C.  B.  899  :  56  E.  C.  L.  R.: 
and  cases  cited,  post,  Chap.  IX.,  under  the  maxim  caveat  empti/r. 

2  See  Cutter  v.  Powell,  6  T.  R.  :i20  ;  Pettitt  v.  Mitchell,  3  Scott,  N.  R.  721; 
Moon  V.  Whitney  Union,  3  Bing.,  N.  C.  814,  818:  33  E.  C.  L.  R.:  cited  and 
distinguished  in  Moifatt  v.  Laurie,  15  C.  B.  583,  592  :  69  E.  C.  L.  R.;  Reg.  v. 
Stoke-upon-Trent,  5  Q.  B.  303  :  48  E.  C.  L.  R.  It  is  a  general  rule,  that  upon 
a  mercantile  instrument,  evidence  of  usage  may  be  given  in  explanation  of  an 
ambiguous  expression  :  Bowman  v.  Horsey,  2  Man.  &  Ry.  85. 

^  Syers  v.  Jonas,  2  Exch.  Ill,  117,  and  cases  cited,  post,  Chap.  X. 

«  Ante,  p.  367. 
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upon  the  principle  of  presuming  that  in  such  transactions  the 
parties  did  not  mean  to  express  in  writing  the  -whole  of  the  con- 
tract by  which  they  intended  to  be  bound,  but  a  contract  with 
reference  to  those  known  usages.'  Whether  such  a  relaxation  of 
the  strictness  of  the  common  law  was  wisely  applied  where  formal 
instruments  have  been  entered  into,  and  particularly  leases  under 
seal,  may,  it  has  been  observed,  well  be  doubted ;  but  this  relax- 
ation has  been  established  by  such  authority,  and  the  relations 
of  landlord  and  tenant  have  been  so  long  regulated  upon  the 
l-^_^Q^  supposition  that  all  *customary  obligations,  not  altered 
by  the  contract,  are  to  remain  in  force,  that  it  is  too  late 
to  pursue  a  contrary  course,  since  it  would  be  productive  of 
much  inconvenience  if  the  practice  were  now  to  be  disturbed.^ 
As  an  instance  of  the  admissibility  of  evidence  respecting  any 
special  custom  may  be  mentioned  the  ordinary  case  in  which  an 
agreement  to  farm  according  to  the  custom  of  the  country  is  held 
to  apply  to  a  tenancy  where  the  contract  to  hold  as  tenant  is  in 
writing,  but  is  altogether  silent  as  to  the  terms  or  mode  of 
farming.^ 

Every  demise,  indeed,  between  landlord  and  tenant  in  respect 
of  matters  as  to  which  the  parties  are  silent,  may  be  fairly  open 
to  explanation  by  the  general  usage  and  custom  of  the  country, 
or  of  the  district  where  the  land  lies  ;  for  all  persons,  under  such 
circumstances,  are  supposed  to  be  cognisant  of  the  custom,  and 
to  contract  with  a  tacit  reference  to  it.* 

It  is,  however,  a  settled  rule,  that,  although  in  certain  cases 
evidence  of  custom  or  usage  is  admissible  to  annex  incidents  to 
a  written  contract,  it  can  in  no  case  be  given  in  contravention 
thereof;*  and  the  principle  of  varying  written  contracts  by  the 
custom  of  trade  has  been  in  many  cases,  of  which  some  few  are 
cited  infra,  distinctly  repudiated.'' 

'  Per  Parke,  B.,  Smith  v.  Wilson,  3  B.  &  Ad.  728  :  23  E.  C.  L.  R. 

2  Judgm.  Hutton  v.  Warren,  1  M.  &  W.  475,  478  ;  Wigglesworth  v.  Dallison, 
cited,  ante,  p.  367,  is  the  leading  case  upon  the  subject  above  noticed. 

3  Judgm.  4  Scott,  N.  E.  446. 

*  Per  Story,  J.,  3.Peters  (U.  S.)  E.  148. 

5  Teats  V.  Pym,  6  Tamit.  446 :  1  E.  C.  L.  E.  ;  Clarke  v.  Keystone,  18  M.  & 
W.  752.     See  Palmer  v.  Blackburn,  1  Bing.  61 :  8  E.  0.  L.  E. 

6  Spartali  t.  Beneoke,  10  C.  B.  212,  223 :  70  E.  C.  L.  E. ;  Johnson  t.  Usbome, 
11  A.  &  E.  549,  557;  39  E.  C.  L.  R;  Truman  v.  Lodor,  Id.  589  (as  to  which 
case  see  Humfrey  t.  D.ilt',  7  E.  &  B.  306,  277  :  90  E.  C.  L.  E. ;  Brown  v.  Byrne, 
3  E  &  B.  708  :  77  E.  C.  L.  K.;)  Jones  v.  Littledale,  C  A.  &  E.  486  :  88  E.  C.  L. 
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*A  statute,  it  has  been  said,'  is  to  be  so  construed,  if  r.jfrqoi 
possible,  as  to  give  sense  and  meaning  to  every  part ;  and 
the  maxim  was  never  more  applicable  than  when  applied  to  the 
interpretation  of  a  statute,  that  expressio  unkis  est  exclusio  alterius? 
The  sages  of  the  law,  according  to  Plowden,  have  ever  been 
guided  in  the  construction  of  statutes  by  the  intention  of  the 
legislature,  which  they  have  always  taken  according  to  the  neces- 
sity of  the  matter,  and  according  to  that  which  is  consonant  to 
reason  and  sound  discretion.^ 

Thus  it  sometimes  happens  that  in  a  statute,  the  language  of 
which  may  fairly  comprehend  many  different  cases,  some  only 
are  expressly  mentioned  by  way  of  example  merely,  and  not  as 
excluding  others  of  a  similar  nature.  So,  where  the  words  used 
by  the  legislature  are  general,  and  the  statute  is  only  declaratory 
of  the  common  law,  it  shall  extend  to  other  persons  and  things 
besides  those  actually  named,  and,  consequently,  in  such  cases, 
the  ordinary  rule  of  construction  cannot  properly  apply.  Some- 
times, on  the  contrary,  the  expressions  used  are  *restrictive,  r.)fKqo-i 
and  intended  to  exclude  all  things  which  are  not  enume- 
rated. Where,  for  example,  certain  specific  things  are  taxed,  or 
subjected  to  any  charge,  it  seems  probable  that  it  was  intended 
to  exclude  everything  else  even  of  a  similar  nature,  and,  d 
fortiori,  all  things  different  in  genus  and  description  from  those 
which  are  enumerated.  So,  it  is  agreed  that  mines  in  general 
are  not  rateable  to  the  poor  within  the  stat.  43  Eliz.  c.  2,  and  that 

• 

R.;  Magee  v.  Atkinson,  2  M.  &,  W.  440.  See  Graves  v.  Legg,  3  H.  ifc  N.  210  : 
9.  C,  11  Excli.  642,  9  Id.  709;  Pym  v.  Campliell,  6  E.  &  B.  370  :  88  E.  C.  L. 
E.;  Stewart  v.  Aberdein,  4  31.  &  W.  211.  The  law  applicable  to  this  subject 
wiU  be  stated  more  at  length  when  we  have  to  consider  the  mode  of  dissolving 
contracts,  and  the  application  of  evidence  to  their  interiDretation. 

1  Per  Cur.,  9  Johns.  (L'.  S.)  R.  349. 

2  See  Gregory  v.  Des  Anges,  3  Bing.,  N.  C.  85,  87;  33  E.  C.  L.  E.;  Atkin- 
son v.  Pell,  5  M.  &  S.  240  ;  Gates  v.  Knight,  3  T.  R.  443,  444  ;  cited  Arg.  Albon 
v.  Pyke,  5  Scott,  N.  R.  245  ;  R.  v.  North  Nibley,  5  T.  R.  21 ;  per  Tindal,  C.  J., 
Newton  v.  Holford  (in  error),  6  Q.  B.  920  :  51  E.  C.  L.  R.  The  maxim  supra 
is  applied  to  a  statute  in  Reg.  v.  Caledonia  R.  C.,  10  C.  B.  31;  81  E.  C.  L.  R.  See 
Lawrence  v.  Great  Northern  R.  C,  10  Q.  B.  043,  05:3 :  71  E.  C.  L.  R. 

InBostock  V.  North  Staffordshire  R.  C,  4  E.  ^  B.  832  ;  82  E.  C.  L.  R.  Lord 
Campbell  says,  with  reference  to  certain  statutes  granting  powers  to  a  Naviga- 
tion and  Railway  Company,  "Li  construing  inslruments  so  loosely  drawn  as 
these  local  Acts,  we  can  hardly  apply  such  maxims  as  that,  '  ilie  c.rpression  of 
one  thing  is  the  exclusion  of  anotlier, '  or  that,  '  the  exception  pi-oves  the  rule.'  " 

•'  Plowd.  205  b. 
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the  mention  in  that  statute  of  coal-mines  is  not  by  way  of  ex- 
ample, but  in  esclusion  of  all  other  mines.' 

By  Stat.  2  Will.  4,  c.  45,  s.  27,  the  right  of  voting  in  boroughs 
is  given  to  every  person  who  occupies,  either  as  owner  or  tenant, 
"  any  house,  warehouse,  counting-house,  shop,  or  other  building, 
being,  either  separately,  or  jointly  with  any  land"  within  such 
city  or  borough,  occupied  therewith  by  him  under  the  same  land- 
lord, of  the  clear  yearly  value  of  not  less  than  10^.;  it  was  held, 
that,  under  this  section,  two  distinct  buildings  cannot  be  joined 
together  in  order  to  constitute  a  borough  qualification.  'The 
rule,  expressio  unius  est  exclusio  alterius,^  observed  Tindal,  C.  J., 
"is,  I  think,  applicable  here.  I  cannot  see  why  the  legislature 
should  have  provided  for  the  joint  occupation  of  a  building  and 
land,  and  not  for  that  of  two  different  buildings,  if  it  had  been  in- 
tended that  the  latter  should  confer  the  franchise."^ 

Lastly,  where  a  general  Act  of  Parliament  confers  immunities 
which  expressly  exempt  certain  persons  from  the  effect  and  opera- 
i-_jj.„Q  ,  tion  of  its  provisions,  it  excludes  all  ^exemptions  to  which 
the  subject  might  have  been  before  entitled  at  common 
law ;  for  the  introduction  of  the  exemption  is  necessarily  exclu- 
sive of  all  other  independent  extrinsic  exceptions.^ 

The  following  remarks  of  an  eminent  legal  authority,  showing 
the  importance  of  the  maxim  considered  in  the  preceding  pages, 
when  regarded  as  a  rule  of  evidence  rather  than  of  construction, 
are  submitted  as  well  deserving  our  attentions : — 

"  It  is  a  sound  rule  of  evidence,  that  you  cannot  alter  or  sub- 
stantially vary  the  effect  of  a  written  contract  hj  parol  proof 
This  excellent  rule  is  intended  to  guard  against  fraud  and  per- 
juries ;  and  it  cannot  be  too  steadily  supported  by  Courts  of  jus 
tice.  Expressum  facit  cessare  taciturn — vox  emissa  volat — litera 
scripta  manet,  are  law  axioms  in  support  of  the  rule;  and  law 
axioms  are  nothing  more  than  the  conclusions  of  common  sense, 
which  have  been  formed  and  approved  by  the  wisdom  of  ages. 
This  rule  prevails  equally  in  a  Court  of  equity  and  a  Court  of 
law ;  for,  generally  speaking,  the  rules  of  evidence'  are  the  same 

'  See  Arg.  R.  v.  Woodland,  3  East,  166 ;  and  in  R.  v.  Bell,  7  T.  R.  600 ;  R. 
V.  Cunningham,  5  East,  478  ;  per  Lord  Mansfield,  C.  J.,  Governor  of  Company 
for  Smelting  Lead  v.  Richardson,  3  Burr.  1344  ;  Steer,  Par.  L.,  3d  ed.,  486, 487. 

2  Dewhurst,  app.,  Fielden,  resp.,  8  Scott,  N.  R.,  1013,  1017. 

3  Dwarr.  Stats.,  2d  ed.,  605  ;  R.  v.  Cunningham,  5  Bast,  478 ;  3  T.  R.  442. 
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in  both  Courts.  If  the  "words  of  a  contract  be  intelligible,  says 
Lord  Chancellor  Thurlow/  there  is  no  instance  where  parol  proof 
has  been  admitted  to  give  them  a  different  sense.  '  Where  there 
is  a  deed  in  writing,,  he  observes  in  another  placo,^  'it  will  admit 
of  no  contract  which  is  not  part  of  the  dead.'  You  can  introduce 
nothing  on  parol  proof  that  adds  to,  or  deducts  from,  the  Avriting. 
If,  however,  an  agreement  is  hj  fraud  or  mistake  made  to  speak  a 
different  language  from  what  *was  intended,  then,  in  those  r.v.p-Qp--, 
cases,  parol  proof  is  admissible  to  show  the  fraud  or  mis- 
take.    These  are  cases  excepted  from  the  general  rule."^ 

We  do  not  propose  to  dwell  longer  upon  the  maxim,  expressum 
facit  cessare  taciturn  ;  a  cursory  glance  even  at  the  contents  of  the 
preceding  pages  will  show  it  to  be  of  important  and  extensive 
practical  application,  both  in  the  construction  of  written  instru- 
ments and  verbal  contracts,  as  also  in  determining  the  inferences 
which  may  faiidy  be  drawn  from  expressions  used  or  declarations 
made  with  reference  to  particular  circumstances.  It  is,  indeed,  a 
principle  of  logic  and  of  common  sense,  and  not  merely  a  techni- 
nal  rule  of  construction,  and  might,  therefore,  be  illustrated  by 
decided  cases  having  reference  probably  to  every  branch  of  the 
legal  science.  The  maxim  above  commented  on  is,  however,  as 
recently  remarked,*  "by  no  means  of  universal  conclusive  appli- 
cation. For  example ;  it  is  a  familiar  doctrine  that  though  where 
a  statute  makes  unlawful  that  which  was  lawful  before,  and  ap- 
points a  specific  remedy,  that  remedy  must  be  pursued,  and  no 
other ;  yet  where  an  offence  was  antecedently  punishable  by  a 
common  law  proceeding,  as  by  indictment,  and  a  statute  prescribes 
a  particular  remedy  in  case  of  disobedience,  that  such  particular 
remedy  is  cumulative,  and  proceedings  may  be  had  either  at  com- 
mon law  or  under  the  statute."  And  where  a  charter  incorpora- 
ting a  trading  company  declared  in  case  "the  defendants  shoiild 
fail  to  enter  into  and  execute  a  deed  of  settlement,  and  deposit  it 
as  directed,  or  in  case  they  should  not  comply  with  any  other  of 
the  directions  and  conditions  contained  in  the  letters  patent,  that 
it  should  *be*  lawful  for  the  Crown,  by  any  luriting  under   ,-,,.- 0^,-, 

111         I "OJDJ 

the  great  seal  or  under  the  sign  manual,  to  revoke  and  make 

1  Shelbume  v.  Inchiquin,  1  Bro.  C.  C.  341. 

2  Lord  Imham  v.  Child,  1  Bro.  C.  C.  93. 

3  Per  Kent,  C.  J.,  1  Johns.  (U.  S.)  R.  571,  572. 

■■  Per  Williams,  J.,  2  E.  &  B.  879 :  75  E.  C.  L.  R. 
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void  the  charter,  either  absolutely  or  under  such  terms  and  con- 
ditions as  the  Queen  thought  fit,"  it  was  held,  that  the  intention 
of  the  proviso  was  to  give  a  remedy  in  addition  to  that  by  way 
of  scire  facias,  find  that  the  maxim  exj^ressum  facit  cessare  taciturn 
was  consequently  inapplicable.^ 


EXPBESSIO   EOEUM   QUiE   TACITE   INSUNT   KIHIL   OPEEATUE. 
(3  Inst.  365.) 

The  expression  of  what  is  tacitly  implied  is  inoperatiee. 
"  The  expression  of  a  clause  which  the  law  implies  works  noth- 
ing."^ For  instance,  if  land  be  let  to  two  persons  for  the  term  of 
their  lives,  this  creates  a  joint  tenancy ;  and  if  the  words  "  and  the 
survivor  of  them"  are  added,  they  will  be  mere  surplusage,  be- 
cause, by  law,  the  term  would  go  to  the  survivor.^  So,  upon  a 
lease  reserving  rent  pajrable  quarterly,  with  a  proviso  that  if  the 
rent  were  in  arrear  twenty-one  days  next  after  the  day  of  payment 
being  lawfully  demanded,  the  lessor  might  re-enter,  it  was  held, 
that,  five  years'  rent  being  in  arrear,  and  no  sufficient  distress  on 
P^p,„^.,  the  premises,  the  lessor  might  *re-enter  without  a  demand, 
and  the  above  maxim  was  held  to  apply ;  for  previous  to 
the  Stat.  4  Geo.  2,  c.  28,  a  demand  was  necessary  as  a  consequence 
of  law,  whether  the  lease  contained  the  words  "lawfully  de- 
manded," or  not.  Then  the  statute  says,  that  "in  all  cases  where 
half  a  year's  rent  shall  be  in  arrear,  and  the  landlord  has  a  right 
of  entry,"  the  remedy  shall  apply,  provided  there  be  no  sufficient 
distress  ;  that  is,  the  statute  has  dispensed  with  the  demand  which 
was  required  at  the  common  law,  whether  expressly  provided  for 
by  the  stipulation  of  the  parties,  or  not.^    In  like  manner,  if  there 

'  Eastern  Archipelago  Co.  v.  Reg.  3  E.  &  B.  856  :  75  E.  C.  L.  R. ;  S.  C,  1  E. 
&  B.  310  :  73  E.  C.  L.  R. 

^  4  Rep.  78  ;  5  Rep.  11 ;  Wing.  Max.,  p.  335  ;  Fincli,  Law,  34 ;  D.  50.  17.  81. 
In  Hobart,  R.,  17.0,  it  is  said  that  this  rule,  "is  to  be  understood  having  respect 
to  itself  only,  and  not  having  relation  to  other  clauses."  TJje  rule  supra  is 
applied  in  Wroughtou  v.  Turtle,  11  M.  &  W.  569,  570  ;  and  in  Lawrauce  v. 
Boston,  7  Exch.  38,  85,  in  reference  to  the  operation  of  the  Stamp  Acts. 

3  Co.  Litt.  191.  a,  cited  Arg.  4  B.  &  Aid.  806  ;  6  E.  C.  L.  R.;  3  Prest.  Abst. 
Tit.  63.  See  also,  per  Lord  Langdale,]VI.  R.,  SeifTerth  v.  Badham,  9  Beav.  374. 
The  maxim  supra  is  applied,  per  Martin,  B.,  in  Scott  v.  Avery,  5  H.  L.  Cas.  839. 

4  Doe  d.  Scholefield  v.  Alexander,  3  M.  &  8.  535 ;  Doe  d.  Earl  of  Shrewsbury 
T.  Wilson,  5  B.  &  Aid.  364,  384 :  7  E.  C.  L.  R. 
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be  a  devise  of  "all  and  singular  my  effects,"  followed  by  the 
■words  "  of  what  nature  or  kind  soever,"  the  latter  words  are  com- 
prelaended  in  the  word  "all,"  and  only  show  that  the  testator 
meant  to  use  " effects,"  in  its  largest  natural  sense:  this  devise, 
therefore,  will  not  pass  real  property,  unless  it  can  be  collected 
from  the  will  itself  that  such  was  the  testator's  intention.' 

Again,  every  interest  which  is  limited  to  commence  and  i^^ 
capable  of  commencing  on  the  regular  determination  of  the  prior 
particular  estate,  at  whatever  time  the  particular  estate  may  de- 
termine, is,  in  point  of  law,  a  vested  estate ;  and  the  universal 
criterion  for  distinguishing  a  contingent  interest  from  a  vested 
estate  is,  that  a  contingent  interest  cannot  take  effect  immediately, 
even  though  the  former  estate  were  determined,  while  a  vested 
estate  may  take  effect  immediately,  whenever  the  particular  estate 
shall  determine.  Hence  it  often  happens,  that  a  limitation  ex- 
pressed in  *words  of  contigency  is  in  law  treated  as  a  r.x-Kqq-i 
vested  estate,  according  to  the  rule,  expressio  eorum  quie 
tacite  insunt  nihil  operatur.  If,  for  instance,  a  limitation  be  made 
to  the  nse  of  A.  for  life,  and  if  A.  shall  die  in  the  lifetime  of  B., 
to  the  use  of  B.  for  life,  this  limitation  gives  to  B.  a  I're/eii  estate, 
because  the  words  expressive  of  a  contingency  are  necessarily 
implied  by  the  law  as  being  in  a  limitation  to  A.  for  life  and  then 
to  B. ;  and  without  those  words  a  vested  interest  Avould  'clearlj-  be 
given  .^ 

In  accordance  with  the  same  principle,  where  a  person  makes  a 
tender,  he  always  means  that  the  amount  tendered,  though  less 
than  the  plaintiff's  demand,  is  all  that  he  is  entitled  to  in  respect 
of  it.  AVhere,  therefore,  the  person  making  the  tender  said  to 
plaintiff,  "  I  am  come  with  the  amount  of  your  bill,  upon  which 
plaintiff  refused  the  money,  saying,  "I  shall  not  take  that,  it  ig 
not  my  bill,"  and  nothing  more  passed,  the  tender  was  held 
sufficient ;  and  in  answer  to  the  argument,  that  a  tender  made  in 
such  terms  would  give  to  its  acceptance  the  effect  of  an  admission, 
and  was  consequently  bad,  it  was  observed,  that  the  plaintiff  could 
not  preclude'himself  from  recovering  more  by  accepting  an  offer 

■  See  Doe  v.  Dring,  3  51.  k,  S.  448,  4.jO  ;  Doe  d.  Scruton  v.  Snaith,  8  Bing. 
146,  154  :  31  E.  C.  L.  R. 
2  See,  per  Willes,  C.  J.,  3  Atk.  138  ;  1  Prest.  Abst.  Tit.  108, 109. 
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of  part,  accompanied  by  expressions  which  are  implied  in  every 
tender.' 

The  above  instances,  taken  in  connection  with  the  remarks  ap- 
pended to  the  maxim,  expressio  unius  est  exclusio  alterius,  will 
serve  to  show  that  an  expression,  which  merely  embodies  that 
which  would  in  its  absence  have  been  by  law  implied,  is  altogether 
inoperative;  such  an  expression,  when  occurring  in  a  written 
P^P^Q  instrument,  *is  denominated  by  Lord  Bacon,  clausula 
inutilis;  and,  according  to  him,  clausula  vel  dispositio 
inutilis  per  prsssumptionem  vel  causam  remotam  ex  post  facto  non 
fulcitur ;  a  rule  which  he  thus  explains, — clausula  vel  dispositio 
inutilis  is  "when  the  act  or  the  words  do  work  or  express  no 
more  than  the  law  by  intendment  would  have  supplied ;"  and 
such  a  clause  or  disposition  is,  not  supported  by  any  subsequent 
matter  "Avhich  may  induce  an  operation  of  those  idle  words  or 
acts."^ 


Veeba  eelata  hoc  maxime  opeeantue  pee  Eefeeentiam  ut 

IS  EIS  IjSTESSE  videntue. 

(Co.  Litt.  159.  a.) 

Words  to  wMeh  reference  is  made  in  an  instrument  ham  the  same  effect  and 

operation  as  if  they  were  inserted  in  the  clause  referring  to  them. 

It  is  important  to  bear  in  mind,  when  reading  any  particular 
portion  of  a  deed  or  written  instrument,  that  regard  must  be  paid 
not  only  to  the  language  of  the  clause  in  question,  but  to  that 
also  of  any  other  clause  or  covenant  which  may  by  reference  be 
incorporated  with  it ;  and,  since  the  application  of  this  rule,  so 
simple  in  its  terms,  is  occasionally  attended  with  difficulty,^  it  has 
been  thought  desirable  in  this  place  briefly  to  examine  it.^ 
r-'ffinm  Where,  by  articles  under  seal,  the  defendant  bound 
^himself  under  a  penalty  to  deliver  to  the  plaintiff  by  a 

'  Henwood  t.  Oliver,  1  Q.  B.  409,  411 :  41  E.  C.  L.  E. ;  recognised  In  Bowen 
V.  Owen,  11  Q.  B.  130,  135  :  63  E.  C.  L.  K. 

2  Bac.  Max.,  reg.  21. 

3  See  Beg.  v.  Registrar  of  Middlesex,  15  Q.  B.  976  :  69  E.  C.  L.  E. ;  Fish- 
monger's Co.  V.  Dimsdale,  13  C.  B.  557  :  74  E.  C.  L.  E.;  Betts  v.  Walker,  14 
Q.  B.  363 :  68  B.  C.  L.  R.;  Stewart  v.  Anglo-Californian  Gold  Mining  Co.,  18 
Q.  B.  ^36  :  88  E.  0.  L.  R. 

*  Boydell  y.  Drnmmond,  11  East,  141,  153,  156,  157,  may  be  consulted  in 
connection  with  the  above  maxim.  See  also,  Ridgway  v.  Wharton,  6  H.  L, 
Cas,  238  ^  Sillem  v.  Thornton,  3  E.  &  B.  868,  880  :  77  E.  0.  L.  E. 
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certain  day  "the  wliole  of  his  mechanical  pieces  as  per  scheduhi 
annexed ;"  the  schedule  was  held  to  form  part  of  the  deed,  for 
the  deed  without  it  would  be  insensible  and  inoperative.^  And 
if  a  contract  of  sale  refer  to  an  inventory,  the  entire  contents 
thereof  will  become  incorporated  with  the  contract.^ 

In  like  manner,  if  a  contract,  or  an  Act  of  Parliament,  refer  to 
a  plan,  such  plan  will  form  a  part  of  the  contract  or  Act,  for  the 
purpose  for  which  the  reference  is  made.' 

In  a  recent  case,  a  deed  recited  a  contract  for  the  sale  of  certain 
lands,  by  a  description  corresponding  with  that  subsequently 
contained  in  the  deed,  and  then  proceeded  to  convey  them,  with 
a  reference  for  that  description  to  three  schedules.  The  portion 
of  the  particular  schedule  relating  to  the  piece  of  land  in  question 
stated,  in  one  column,  the  number  which  this  piece  was  marked 
on  a  certain  plan,  and,  in  another,  column,  under  the  heading 
"  description  of  premises,''  it  was  stated  to  be  "  a  small  piece, 
marked  on  the  plan ;"  and  by  applying  the  maxim,  verha  illata 
inesse  videntur,  the  Court  of  Exchequer  considered,  on  the  above 
state  of  facts,  that  it  was  the  same  thing  as  if  the  map  or  plan 
referred  to  in  the  schedule  had  been  actually  inserted  in  the  deed, 
since  it  was,  by  operation  of  the  above  principle,  incorporated 
with  it.* 

*Where  a  question  arose  respecting  the  sufiiciency  of  r-jt^A-i-i 
an  afiidavit,  Heath,  J.,  observed,  "The  Court  generally 
requires,  and  it  is  a  proper  rule,  that  the  af&davit  shall  be  inti- 
tuled in  the  cause,  that  it  may  be  sufficiently  certain  in  what 
cause  it  is  to  admit  of  an  indictment  for  perjury ;  but  this 
afiidavit  refers  to  the  annexed  plea,  and  the  annexed  plea  is  in 
the  cause,  and  verba  relata  inesse  videntur;  therefore  it  amounts  to 
the  same  thing  as  if  the  afiidavit  were  intituled ;  and  the  plaintift' 
could  prosecute  for  perjury  on  this  afiidavit.'" 

'  "Weeks  t.  Mafflardet,  14  East,  568,  574 ;  cited  and  distinguished  Dyer  v. 
Green,  1  lS:ch.  71  ;  and  in  Daines  v.  Heath,  3  C.  B.  938,  945  :  54  E.  C.  L.  R. 

2  Taylor  t.  BuUen,  5  Exch.  779.     See  Wood  v.  Rowcliffe,  6  Exch.  407. 

3  The  North  British  B.  C.  t.  Todd,  13  CI.  ifc  Fin.  723,  731.  See  Galway  v. 
Baker,  5  01.  &  Fin.  157 ;  Brain  v.  Harris,  10  Exch.  908 ;  Reg.  v.  Caledonian 
R.  C.  16  Q.  B.  19  :  71  E.  C.  L.  R. 

^  Llewellyn  t.  Earl  of  Jersey,  11  M.  &  W.  183,  188  ;  Barton  t.  Dawes,  10  C. 
B.  261,  363,  266 :  70  E.  C.  L.  B.  See  also,  as  to  the  admissibility  of  parol 
evidence  to  identify  a  plan  referred  to  in  an  agreement  for  a  lease,  Hodges  t. 
Horsfall,  1  Russ.  &  My.  116. 

6  Per  Heath,  J.,  Prince  v.  Nicholson,  5  Taunt.  337 :  1  E.  C.  L.  R.     Under 


452  beoom's  legal  maxims. 

So,  ■with  reference  to  an  indictment,  it  has  been  observed  that 
"  there  are  many  authorities  to  show  that  one  count  thereof  may- 
refer  to  another,  and  that  under  such  circumstances  the  maxim 
applies,  verha  relata  inesse  videntur."^ 

The  above  rule  is  also  applied  to  the  interpretation  of  wills,^ 
although  the  Courts  will  not  construe  a  will  with  the  same  criti- 
cal precision  which  would  be  prescribed  to  a  grammarian ;  for 
instance,  where  the  words  "  the  said  estates  "  occurring  in  a  will, 
seemed  in  strictness  to  refer  to  certain  freehold  lands,  messuages 
and  tenements,  before  devised,  on  which  construction  the  devisee 
would  only  have  taken  an  estate  for  life,  according  to  the  strict 
rale  which  existed  prior  to  the  stat.  1  Vict.  c.  26  ;  yet  it 
*was  observed  by  Lord  Ellenborough,  that  in  cases  of 
this  sort,  unless  the  testator  uses  expressions  of  absolute  restric- 
tion, it  may  in  general  be  taken  for  granted,  that  he  intends  to 
dispose  of  the  whole  interest ;  and,  in  furtherance  of  this  inten- 
tion. Courts  of  justice  have  laid  hold  of  the  word  "  estate "  as 
passing  a  fee,  wherever  it  is  not  so  connected  with  mere  local 
description  as  to  be  cut  down  to  a  more  restrained  signification.^ 
Another  important  application  of  the  maxim  before  us  occurs 
where  reference  is  made  in  a  will  to  an  extrinsic  document,  in 
order  to  elucidate  or  explain  the  testator's  intention,  in  which 
case  such  document  will  be  received  as  part  of  the  will,  from  the 
fact  of  its  adoption  thereby,  provided  it  be  clearly  identified  as 
the  instrument  to  which  the  will  points.*  But  parol  evidence  is 
inadmissible  to  show  an  intention  to  connect  two  instruments 
together,  where  there  is  no  reference  to  a  foreign  instrument,  or, 
where  the  description  of  it  is  insufficient.^    A  further  illustration, 

the  circumstances  supra,  it  would,  howeyer,  be  "safest"  to  intitule  the  affidavit 
in  the  cause,  3  Chit.  Arch.  Pr.,  9th  ed.,  853,  See,  in  connection  with  the 
maxim  above  noticed,  Duke  of  Brunswick  v.  Slowman,  8  C.  B.  617  :  65  B.  C. 
L.  R 

1  Judgm.  Reg.  V.  Waverton,  17  Q.  B.  570 :  79  E.  C.  L.  R.  ^ 

2  See  Doe  d.  Earl  of  Cholmondeley  v.  Maxey,  13  East,  589  ;  Wheatley  v. 
Thomas,  Sir  T.  Raym.  54. 

3  Roe  d.  Allport  v.  Bacon,  4  M.  &  S.  366,  368.  See  Stat.  1  Vict.  c.  26,  ss.  26, 
28.  In  Doe  d.  Woodall  v.  Woodall,  3  C.  B.  349  :  54  E.  C.  L.  R. :  the  question 
was  as  to  the  meaning  of  words  "in  manner  aforesaid"  occurring  in  a  will. 
And  see  the  cases  on  this  subject,  cited  1  Jamian  on  Wills,  3d  ed.,  640,  (1). 

■■  Molineux  v.  Molineux,  Cro.  Jac.  144 ;  1  Jarman  on  Wills,  3d  ed.,  74.  As 
to  incorporating  in  the  probate  of  wills  of  personalty  papers  referred  to  thereby, 
but  not  per  se  testamentary,  see  Sheldon  v.  Sheldon,  1  Robert  81. 

5  See  Clayton  v.  Lord  Nugent,  13  M.  &  W.  200. 
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moreover,  of  tlie  general  principle  presents  itself,  where  a  ques- 
tion arises  as  to  whether  the  execution  of  a  will  is  intended  to 
apply  to  the  several  papers  in  which  the  will  is  contained,  or  is 
confined  to  that  with  which  it  is  n^ore  immediately  associated, 
and  whether  an  attested  codicil  communicates  the  efficacy  of  its 
attestation  to  an  unattested  will  or  prior  *codicil,  so  as  to  r^^r,on 
render  effectual  any  devise   or  bequest  which  may  be  "^ 

contained  in  such  prior  unattested  instrument.' 

"\A^ithout  adducing  further  instances  of  the  application  of  the 
maxim,  verha  illata  inesse  videnlur — it  will  be  proper  to  notice  a 
difficulty  which  sometimes  arises  where  an  exception^  or  proviso^ 
either  occurs  in,  or  is  by  reference  imported  into  a  general  clause 
in  a  written  instrument ;  the  difficulty*  being  in  determining 
whether  the  party  who  relies  upon  the  general  clause  should 
aver  that  the  particular  case  does  not  fall  within  the  exceptive 
provision,  or  whether  it  should  be  left  to  the  party  who  relies 
upon  that  provision,  to  avail  himself  of  it. 

Now  the  rule  usually  laid  down  upon  this  subject  is,  that 
where  matter  is  introduced  by  way  of  exception  into  a  general 
clause,  the  plaintiff  must  show  that  the  particular  case  does  not 
fall  within  such  exception,  whereas  a  proviso  need  not  be  noticed 
by  the  plaintiff,  but  must  be  pleaded  by  the  opposite  party. * 
"The  difference  is,  '""where  an  exception  is  incorporated  r.t.np,.-, 
in  the  body  of  the  clause,  he  who  pleads  the  clause  ought  ^' 

also  to  plead  the  exception ;  but  when  there  is  a  clause  for  the 
benefit  of  the  pleader,  and  afterwards  follows  a  proviso  which  is 

'  1  Jarman  on  Wills,  Sd  ed.,  96. 

2  Logically  speaking,  aa  crcepiion  ought  to  be  of  that  which  would  otherwise 
be  iuclucled  in  the  category  from  which  it  is  excepted,  but  there  are  a,  great 
many  examples  to  the  contrary  :  per  Lord  Campbell,  Gurly  v.  Gurly,  8  CI.  & 
Fin.  764. 

2  The  office  of  a  •promo  in  an  Act  of  Parliament  is  either  to  except  sometliing 
from  the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude 
some  possible  ground  of  misinterpretation  of  it  as  extending  to  cases  not 
intended  by  the  legislature  to  be  brought  within  its  purview ;  per  Story,  .J. , 
delivering  judgment,  15  Peters  (U.  S.)  R.  445. 

^  An  analogous  difficulty  may  also  arise  with  reference  to  the  repeal  or  modi- 
fication of  a  prior  by  a  subsequent  statute,  (see  Boyer  v.  Cook,  4  C.  B.  230  :  56 
E.  C.  L.  R)  ;  and,  with  reference  to  the  restriction  of  general  by  special  words, 
see  Howell  v.  Richards,  11  East,  633  ;  atde  p.  575. 

5  Spieres  v.  Parker,  1  T.  R.  141  ;  R.  v.  Jukes,  8  T.  R.  543  ;  per  Lord  Mans- 
field, C.  J.,  E.  v.  Jarvis,  cited  1  East,  046,  note  ;  Stevens  v.  Stevens,  5  Exch. 
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against  him,  he  shall  plead  the  clause  and  leave  it  to  the  adver- 
sary to  show  the  proviso."^ 

Hence,  if  an  Act  of  Parliament  or  a  private  instrument  contain 
in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  dis- 
tinct clause,  which  has  the  effect  of  taking  out  of  the  general 
clause  something  which  would  otherwise  be  included  in  it,  a 
party  relying  upon  the  general  clause  in  pleading  may  set  out 
that  clause  only,  without  noticing  the  separate  and  distinct  clause 
which  operates  as  an  exception.  If,  on  the  other  hand,  the 
exception  itself  be  incorporated  in  the  general  clause,  then  the 
party  relying  tipon  the  general  clause  must  in  pleading  state  it 
with  the  exception,  and  if  he  state  it  as  containing  an  absolute 
unconditional  stipulation,  without  noticing  the  exception,  it  wiQ 
be  a  variance.^ 

In  accordance  with  the  first  of  the  above  rules,  where  one 
section  of  a  penal  statute  creates  an  offence,  and  a  subsequent 
section  specifies  certain  exceptions  thereto,  the  exceptions  need 
not  be  negatived  by  the  party  prosecuting.^  So,  where  the 
exception  is  created  by  a  distinct  subsequent  Act  of  Parliament, 
as  well  as  where  *it  occurs  in  a  subsequent  section  of  the 
-'  same  Act,  the  above  remark  applies  ;^  and  this  rule  has 
likewise  been  held  applicable  where  an  exception  was  introduced 
by  way  of  proviso  in  a  subsequent  part  of  a  section  of  a  statute 
which  imposed  a  penalty,  and  on  a  former  part  of  which  section 
the  plaintiff  suing  for  the  penalty  relied.^  "  There  is,"  remarked 
Alderson,  B.,  in  the  case  referred  to,  "  a  manifest  distinction 
between  a  proviso  and  an  exception.  If  an  exception  occurs  in 
the  description  of  the  offence'  in  the  statute,  the  exception  must  be 
negatived  or  the  party  will  not  be  brought  within  the  descrip- 

'  Per  Treby,  C.  J.,  1  Lord  Eaym.  120  ;  cited  7  T.  R.  31 ;  Russell  v.  Ledsam, 
14  M.  &  W.  574.     See  Crow  v.  Falk,  8  Q.  B.  467 :  55  E.  C.  L.  R. 

2  Vavasour  v.  Ormrod,  6  B.  &  C.  430  :  13  E.  C.  L.  E. ;  cited  Arg.  Tucker  v. 
Webster,  10  M.  &  W.  373 ;  per  Lord  Abinger,  C.  B.,  Grand  Junction  R.  C.  v. 
White,  8  M.  &  W.  331 ;  Tliibatilt  v.  Gibson,  13  M.  &  W.  94 ;  cited  per  Lord 
Denman,  C.  J.,  Palk  v.  Force,  13  Q.  B.  073:  64  E.  C.  L.  R.  See  Roe  v.  Bacon, 
4  M.  &  S.  366,  368  ;  Paddock  v.  Forrester,  3  Scott,  N.  R.  715 ;  1  Wms.  Saunds. 
363,  b.  (1)  ;  R.  v.  Jukes,  8  T.  R.  543. 

3  Van  Boveu's  case,  9  Q.  B.  669  :  58  E.  C.  L.  R.     See  15  M.  &  W.  318. 
'  See,  per  Lord  Abinger,  0.  B.,  Thibault  v.  Gibson,  13  M.  &  W.  94. 

5  Simpson  v.  Ready,  13  M.  &  W.  736,  (aS  to  which  case  see,  per  Alderson,  B., 
Mayor  of  Salford  v.  Ackers,  16  M.  &  W.  93);  per  Parke,  B.,  Thibault  y.  Gib- 
son, 12  M.  &  W.  96. 


INTERPEETATION    OF    DEEDS,    ETC.  455 

tion.  But,  if  the  exception  comes  by  ^vay  of  proviso  and  does 
not  alter  the  offence,  but  merely  states  what  persons  are  to  take 
advantage  of  it,  then  the  defence  must  be  specially  pleaded,  or 
may  be  given  in  evidence  under  the  general  issue,  according  to 
circumstances.'" 

The  latter  of  the  two  rules  above  mentioned  may  be  thus  illus- 
trated : — "Where  an  exception  was  introduced  into  the  reservation 
of  rent  in  a  demise,  not  in  express  terms,  but  by  reference  only  to 
some  subsequent  matter  in  the  instrument,  viz.,  by  the  words 
"  except  as  hereinafter  mentioned,"  and  the  plaintiff  in  his  declara- 
tion stated  the  reservation  without  the  exception,  referring  to  a 
subsequent  proviso,  this  was  held,  according  to  the  above  rule,  to 
be  a  variance.^ 


*Ad  peoximum  Antecedens  fiat  Eelatio,  xisi    [*606] 

IMPEDiATUE   SeNTENTIA. 
Noy,  Max,  9tli  ed.,  p.  4. 

Belatire  words  refer  to  the  next  anteecdent,  unless  by  siicJi  a  construction  the  mean- 
ing of  the  sentence  would  be  impaired. 

Kelative  words  must  ordinarily  be  referred  to  the  next  ante- 
cedent, where  the  intent  upon  the  whole  deed  or  instrument  does 
not  appear  to  the  contrary,'  and  where  the  matter  itself  doth  not 
hinder  it.*  The  "last  antecedent"  being  the  last  word  which  can 
be  made  an  antecedent  so  as  to  have  a  meaning.^ 

But,  although  the  above  general  proposition  is  true  in  strict 
grammatical  construction,  yet  there  are  numerous  examples  in 
the  best  writers  to  show  that  the  context  may  often  require  a 

1  Per  Alderson,  B.,  Simpson  v.  Ready,  13  jM.  &  W.  740 ;  S.  C,  11  Id.  344 ; 
per  Lord  Mansfield,  0.  J.,  Spieres  v.  Parker,  1  T.  R.  144,  and  in  R.  v.  Jarvis, 
1  East,  644,  (d) ;  Bousfield  v.  Wilson,  16  M.  &,  W.  185. 

2  Vavasour  v.  Ormrod,  6  B.  &  0.  430 :  13  E.  C.  L.  R.:  and  cases  cited  supra, 
p.  604,  n.  {a). 

3  Com.  Dig.,  "Parols,"  (A.  14, 15);  Jenk.  Cent.  180;  Dyer,  46b,  Wing.  Max., 
p.  19.  See  Bryant  v.  Wardell,  2  Excli.  479;  Piatt  v.  Ashley,  1  Exch.  2o7; 
Electric  Telegrap  (.'o.  v.  Brett,  10  C.  B.  338:  70  E.  C.  L.  R.;  Reg.  v.  Brown, 
17  Q.  B.  833  :  79  E.  C.  L.  R. :  witli  wliich  compare  In  re  Jones,  7  Exch.  586 ; 
Marriage  v.  Eastern  Counties  R.  C,  3  H.  i  N.  02.>. 

■•  Finch,  Law,  8. 

5  Per  Tindal,  C.  J.,  1  A.  k,  E.  445  :  38  E.  C.  L.  R.  See  Esdaile  v.  Maclean, 
'  15  M.  &  W.  277 ;  Williams  Y.  Newton,  14  M.  &  W.  747 ;  Peako  v.  Screech,  7  Q. 
B.  603 ;  53  E.  C.  L.  R. ;  Reg.  v.  Inhabs.  of  St.  Margaret,  Westminster,  Id.  569 ; 
Ledsam  v.  Russell,  (in  error,)  16  M.  &  W.  633  ;  S.  C,  1  H.  L.  Cas.  687. 
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deviation  from  ttis  rule,  and  that  the  relative  may  be  connected 
with  nouns  which  go  before  the  last  antecedent,  and  either  take 
from  it,  or  give  to  it  some  qualification.' 

For  instance,  an  order  of  magistrates  was  directed  to  the  parish 
of  W.,  in  the  county  of  E.,  and  also  to  the  parish  of  M.,  in  the 
^  „  „  county  of  L.,  and  the  words  "  county  *of  E."  were  then 
written  in  the  margin,  and  the  magistrates  were,  in  a  subse- 
quent part  of  the  order,  described  as  justices  of  the  peace  for  the 
county  aforesaid :  it  was  held,  that  it  thereby  sufficiently  appeared 
that  they  were  justices  for  the  county  of  E.^ 

The  above  rule  of  grammar,  is,  of  course,  applicable  to  wills  as 
well  as  to  other  written  instruments ;  for  instance : — A  testator 
devised  the  whole  of  his  proj^ierly  situated  in  P.,  and  also  his  farm 
called  S.,  to  his  adopted  child,  M.  He  left  to  his  nephew,  W.,  all  his 
other  lands,  situated  in  H.  and  M. ;  and  the  will  contained  this 
subsequent  clause :  "  And  should  M.  have  lawful  issae,  the  said 
property  to  be  equally  divided  between  her  lawful  issue."  It  was 
held,  that  these  words,  "the  said  property,"  did  not  comprise  the 
lands  in  H.  and  M.  devised  to  the  nephew,  although  it  was  argued 
that  they  must,  according  to  the  true  grammatical  construction  of 
the  will,  either  comprise  all  the  property  before  spoken  of,  or  must 
refer  to  the  next  antecedent.' 


[*608]    *C0]SrTEMP0EANEA   ESPOSITIO  EST  OPTIMA   ET  FORTISSIMA 

IN  Lege. 

(2  Inst.  11.) 

The  best  and  surest  mode  of  expounding  an  instrument  is  ly  referring  to  the  time 
when,  and  circumstances  under  which,  it  was  made." 

There  is  no  better  way  of  interpreting  ancient  words,  or  of  con- 

'  Judgm.  Stanilancl  v.  Hopkins,  9  M.  &  W.  193 ;  in  wliicli  case  a  diiBculty 
arose  as  to  the  proper  mode  of  construing  a  statute.  See,  also,  A.-G.  v.  Shilli- 
beer,  3  E.xch.  71. 

2  R.  V.  St.  Mary's,  Leicester,  1  B.  &  Aid.  327 ;  Reg.  v.  The  Inhabs.  of  Cas- 
terton,  6  Q.  B.  507 :  51  E.  0.  L.  R. ;  Baring  y.  Christie,  5  East,  398  ;  R.  v.  Chil- 
vfcrscoton,  8  T.  R.  178. 

'  Peppercorn  v.  Peacock,  3  Scott,  N.  R.  651.  See,  also,  Doe  d.  Gore  v.  Lang- 
ton,  2  B.  &  Ad.  680,  691 :  22  E.  C.  L.  R.;  Cheyney's  case,  5  Rep.  68 ;  and  the 
rases  collected  in  R.  v.  Richards,  1  M.  &  Rob.  177 ;  Owen  v.  Smith,  2  H.  Bla. 
594 ;  Galley  T.  Barrington,  3  Bing.  387:  9  B.  0.  L.  R.;  Doe  d.  Beech  v.  Nail,  6 
Exch.  102  ;  Peacock  v.  Stockford,  3  De  G.,  M.  &  G.  73,  79. 

'  The  Courts,  howevei-,  have  frequently  repudiated  the  idea  of  being  influ- 
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struing  ancient  grants,  deeds,  and  charters,  than  by  usage  ;^  and 
the  uniform  course  of  modern  authorities  fully  establishes  the 
rule,  that,  however  general  the  words  of  an  ancient  grant  may 
be,  it  is  to  be  construed  by  evidence  of  the  manner  in  which  the 
thing  granted  has  always  been  possessed  and  used ;  for  so  the 
parties  thei-eto  must  be  supposed  to  have  intended.^  Thus,  if  it 
be  doubtful  on  the  face  of  an  instrument  whether  a  present  demise 
or  future  letting  was  meant,  the  intention  of  the  parties  may  be 
elucidated  by  the  conduct  they  have  pursued  f  and  where  the 
words  of  the  instrument  are  ambiguous,  the  Court  will  call  in  aid 
acts  done  under  it  as  a  clue  to  the  intention.^  "  Contemporaneous 
usage,"  observed  Lord  Cottenham,  C,  in  Drummond  v.  Attorney- 
general,'^  "  is  a  strong  *ground  for  the  interpretation  of  r...!o^Q-, 
doubtful  words  or  expressions,  but  time  affords  no  sanction  ^  -' 
to  establish  breaches  of  trust." 

Upon  the  same  principle,  also,  depends  the  great  authority 
which,  in  construing  a  statute,  is  attributed  to  the  construction 
put  upon  it  by  judges  who  lived  at  the  time  when  the  statute 
was  made,  or  soon  after,  as  being  best  able  to  determine  the  in- 
tention of  the  legislature,  not  only  by  the  ordinary  rules  of  con- 
struction, but  especially  from  knowing  the  circumstances  to 
which  it  had  relation  f  and  where  the  words  of  an  Act  are  ob- 
scure or  doubtful,  and  where  the  sense  of  the  legislature  cannot, 
with  certainty,  be  collected  by  interpreting  the  language  of  the 

enced  in  their  interpretation  of  a  statute  by  Itnowledge  of  what  occurred  in 
Parliament  during  the  passing  of  tlie  bill :  see,  for  instance,  per  Pollock,  C.  B., 
7  Exch.  617;  per  Alderson,  B.,  5  Exch.  667. 

■Per  Lord  Hardwicke,  0.,  A.-G.  v.  Parker,  3  Atk.  576;  and  3  Inst.  283; 
cited  4T.  R.  819  ;  per  Parke,  B.,  Clift  v.  Bchwabe,  3  C.  B.  469  :  54  E.  C.  L.  R.: 
and  in  Jewison  v.  Dyson,  9  M.  &  W.  556 ;  R.  t.  Mashiter,  6  A.  &  E.  153  :  33 
E.  C.  L.  R. ;  R.  v.  Davie,  Id.  374  ;  Senhouse  v.  Earle,  Amb.  288  ;  Co.  Litt.  8.  b. ; 
Lockwood  v.  Wood,  6  Q.  B.  31 ;  51  E.  C.  L.  R.;  per  Lord  Eldon,  C,  A.-G.  v. 
Porster,  10  Vcs.  jun.  338  ;  Reg.  v.  Dulwioh  College,  17  Q.  B.  600  :  79  E.  C.  L.  R. 

2  Weld  V.  Hornby,  7  East,  199  ;  R.  v.  Osbourne,  4  East,  327. 

3  Chapman  v.  Bluck,  4  Bing.,  N.  C.  187,  195 ;  33  E.  C.  L.  R.:  ante,  p.  486. 
*  Per  Tindal,  C.  J.,  Doe  d.  Pearson  v.  Ries,  8  Bing.  181 :  31  E.  C.  L.  R. 

5  3  H.  L.  Cas.  861 ;  et  vide,  per  Lord  Campbell,  Id.  863. 

6  2  Phill.  Evid.,  9th  ed.,  347;  The  Bank  of  England  v.  Anderson,  3  Bing., 
N.  C.  666  :  32  B.  C.  L.  R.  See  the  resolutions  in  Heydon's  case,  3  Rep.  7,  cited, 
ante,  p.  79,  80  ;  Lord  Camden's  .Judgment  in  Entick  v.  Carrington,  19  How.  St. 
Trials,  1043,  et  seg.;  per  Coleridge,  J.,  Reg.  v.  Archb.  of  Canterbury,  11  Q.  B. 
595,  596:  63  E.  C.  L.  R. ;  per  Crompton,  J.,  Sharpley  v.  Overseers  of  Mable- 
thorpe;  3  E.  &  B.  917:  77  E.  C.  L.  R. 
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statute  according  to  reason  and  grammatical  correctness,  con- 
siderable stress  is  laid  upon  the  light  in  "wMoh  it  was  received 
and  held  by  the  contemporary  members  of  the  Profession.  "  Great 
regard,"  says  Sir  E.  Coke,  "  ought,  in  construing  a  statute,  to  be 
paid  to  the  construction  which  the  sages  of  the  law,  who  lived 
about  the  time  or  soon  after  it  was  made,  put  upon  it ;  because 
they  were  best  able  to  j  udge  of  the  intention  of  the  makers  at  the 
time  when  the  law  was  made."^  And  "it  is  by  no  means  an  in- 
convenient mode  of  constructing  statutes  to,  presume  that  the 
legislature  was  aware  of  the  state  of  the  law  at  the  time  they 
passed."^ 

■  *Conformably  to  what  has  been  above  said,  stress  was 
-^  laid  by  several  of  the  judges  delivering  their  opinions  in 
the  Fermoy  Peerage  case,^  upon  the  usage  observed  in  the  creation 
of  Irish  Peerages  since  the  passing  of  the  Act  of  Union.  And  in 
Salkeld  v.  Johnson,*  the  Court  of  Exchequer,  referring  to  the 
Stat.  2  &  3  Will.  4,  c.  100,  intituled  "  An  Act  for  shortening  the 
time  required  in  claims  of  modus  dedmandi  or  exemption  from  or 
discharge  of  tithes,"  observe,  that  they  propose  to  construe  it 
"  according  to  the  legal  rules  for  the  interpretation  of  statutes, 
principally  by  the  words  of  the  statute  itself,  which  we  are  to 
read  in  their  ordinary  sense,  and  only  modify  or  alter  so  far  as  it 
may  be  necessary  to  avoid  some  manifest  absurdity  or  incon- 
gruity, but  no  further.^  It  is  proper  also  to  consider  the  state  of 
the  law  which  it  proposes  or  purports  to  alter,  the  mischiefs  which 
existed  and  which  it  was  intended  to  remedy,  and  the  nature  of 
the  remedy  provided,  and  to  look  at  the  statutes  in  part  materia,^ 
as  a  means  of  explaining  this  statute."  These  are  the  proper 
modes  of  ascertaining  the  intention  of  the  legislature. 

Usage,  however,  it  has  been  observed,'  can  be  binding  and 
operative  upon  parties  only  as  it  is  the  interpreter  of  a  doubtful 
law ;  for,  as  against  a  plain  statutory  law,  no  usage  is  of  any 

1  Cited  Dwarr.  Stats.,  2d  ed.,  563,  703 ;  2  Inst.  11,  136,  181 ;  per  Holt,  C.  J., 
Comb.  E.  310 ;  Corporation  of  Newcastle  v.  A.-G.  12  CI.  &  Fin.  419. 
z  Per  Pollock,  C.  B.,  Jones  v.  Brown,  2  Exch.  833. 
3  5  H.  L.  Cas.  747,  785.  "  2  Exch,  273. 

5  Ante,  p.  510. 

6  See  Ex  parte  Oopeland,  2  De  6.,  M.  &  G.  914" 

'  Per  Lord  Brougham,  Magistrates  of  Dunbar  v.  Duchess  of  Roxburghe,  3 
CI.  &  Pin.  354 ;  cited,  Arg.  13  M.  &  W.  411. 
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avail.i  Where,  indeed,  the  statute,  ^speaking  on  some  r.jjf.-,-,-, 
points,  is  silent  as  to  others,  usage  may  well  supply  the 
defect,  especially  if  it  is  not  inconsistent  with  the  statutory  direc- 
tions, where  any  are  given ;  and  in  like  manner,  where  the  statute 
uses  a  language  of  doubtful  import,  the  acting  under  it  for  a  long 
course  of  years  may  well  give  an  interpretation  to  that  obscure 
meaning,  and  reduce  that  uncertainty  to  a  fixed  rule ;  in  such  a 
case  the  maxim  hereafter  illustrated  is  applicable, — optimus  legis 
interpres  consuetudo? 


Qui  hjeret  in  Liteea  h^ret  in  Cortice. 

(Co.  Litt.  283.  b.) 

He  who  considers  merely  the  letter  of  an  instrument  goes  but  skin-deep  into  its 

meaning. 

The  law  of  England  respects  the  effect  and  substance  of  the 
matter,  and  not  every  nicety  of  form  or  circumstance.^  The 
reason  and  spirit  of  cases  make  law,  and  not  the  letter  of  par- 
ticular precedents.^  Hence  it  is,  as  we  have  already  seen,  a 
general  and  comprehensive  rule  connected  with  the  interpreta- 
tion of  deeds  and  written  instruments,  that,  where  the  intention 
is  clear,  too  minute  a  stress  should  not  be  laid  on  the  strict  and 
precise  signification  of  words.'  For  instance,  by  the  grant  of  a 
remainder,  a  reversion  may  pass,  and  e  '■^converso;^  and  if  r^^n-in-t 
a  lessee  covenants  to  leave  all  the  timber  which  was  grow- 
ing on  the  land  when  he  took  it,  the  covenant  will  be  broken,  if, 
at  the  end  of  the  term,  he  cuts  it  down,  but  leaves  it  there ;  for 

'Hence,  speaking  witli  reference  to  the  above  maxim,  Pollock,  0.  B.,  in 
Bochin  v.  Dmicombe,  1  H.  &  N.  856,  857,  observes,  "The  rule  amounts  to  no 
more  than  this,  that  if  the  Act  be  susceptible  of  the  interpretation  which  has 
been  put  upon  it  by  long  usage,  the  Courts  will  not  disturb  that  construction ;" 
citing  The  Fermoy  Peerage  case,  5  H.  L.  Cas.  716  ;  and  see  the  remarks  of  the 
same  learned  judge  in  Gwynn  v.  Hardwicke,  1  H.  &  N.  53 ;  per  Lord  Camp- 
bell C.  J.,  Gorham  Y.  Bishop  of  Exeter,  15  Q.  B.  73,  74 :  69  E.  C.  L.  K. 

2  Post,  Chap.  X.,  where  the  admissibility  of  usage  to  explain  an  instrument  is 
considered,  and  additional  authorities  are  cited. 

3  Co.  Litt.  283  ;  Wing.  Max.,  p.  19.     See  per  Coltman,  J.,  3  Scott,  N.  K.  300. 
1  Per  Lord  Mansfield,  C.  J.,  3  Burr.  1364.     Sec  Law  Mag.  and  Kev.  N.  S. 

for  Feb.  1858,  p.  232. 
6  3  Bla.  Com.,  21st  ed.,  379  ;  ante,  p.  483. 
"  Hobart,  27;  2  Bla.  Com.,  21st  ed.,  379. 
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this  -would  be  defeating  the  intent  of  the  covenant,  although  a 
literal  performance  of  it.' 

In  accordance  "with  this  principle,  it  is  a  further  rule,  that  mala 
grammatica  non  vitiat  chartam? — the  grammatical  construction  is 
not  always,  in  judgment  of  law,  to  be  followed  ;  and  neither  false 
English  nor  bad  Latin  will  make  void  a  deed  when  the  meaning 
of  the  party  is  apparent.^  Thus  the  word  "  and "  has,  as  already 
intimated,  in  many  cases,  been  read  "  or,"  and  vice  versa,  when 
this  change  was  rendered  necessary  by  the  context.*  Where, 
however,  a  proviso  in  a  lease  was  altogether  ungrammatical  and 
insensible,  the  Court  declared  that  they  did  not  consider  them- 
selves bound  to  find  out  a  meaning  for  it.' 

In  interpreting  an  Act  of  Parliament,  likewise,  it  is  not,  in 
general,  a  true  line  of  construction  to  decide  according  to  the 
strict  letter  of  the  Act ;  but  the  Courts  will  rather  (subject  to  the 
remarks  already  made  upon  this  subject^)  consider  what  is  its 
r»«i  Qi  ^^^^  meaning,"  and  will  expound  it  *diff'erently  from  the 
letter,  in  order  to  preserve  the  intent.^  The  meaning  of 
particular  words,  indeed,  in  statutes,  as  well  as  in  other  instru- 
ments, is  to  be  found,  not  so  much  in  a  strict  etymological  pro- 
priety of  language,  nor  even  in  popular  use,  as  in  the  subject  or 
occasion  on  which  they  are  used,  and  the  object  that  is  intended 
to  be  attained.'  "  Such  is  the  imperfection  of  human  language," 
remarks  Sir  "W.  Jones,  "that  few  written  laws  are  free  from 
ambiguity,  and  it  rarely  happens  that  many  minds  are  united  in 

'  Woodf.,  L.  &  T.,  7tli  ed.,  459. 

2  9  Rep.  48  ;  6  Rep.  40  ;  Wing.  Max.,  p.  18  ;  Vin.  Abr.,  "  Grammar,"  (A.); 
Lofft,  441. 

3  3  Bla.  Com.,  21st  ed.,  379  ;  Co.  Litt.  223,  b.;  Osborne's  case,  10  Rep.  183  ; 
2  Show.  334.     See  Reg.  v.  Inhabitants  of  Wooldale,  6  Q.  B.  565  :  51  E.  C.  L.  R. 

"  Ante,  p.  527  ;  Chapman  v.  Dalton,  Plowd.  289  ;  Harris  v.  Davis,  1  Coll.  416. 

5  Doe  d.  Wyndham  v.  Carew,  2  Q.  B.  317 :  42  E.  C.  L.  R.;  Berdoe  v.  Spittle, 
1  Exch.  175.     See  Moverly  v.  Lee,  3  Lord  Raym.  1223,  1324. 

6  Ante,  p.  511. 

'  Per  Lord  Kenyon,  C.  J.,  7  T.  R.  196 ;  Fowler  v.  Padget,  Id.  509  ;  11  Rep. 
73  ;  Litt.,  s.  67,  with  Sir  E.  Coke's  Commentary  thereon,  cited  3  Bing.,  N.  C. 
525  ;  33  E.  C.  L.  R. ;  Co.  Litt.  381,  b.  See  Vincent  v.  Slaymaker,  13  East,  373  ; 
Arg.  Bignold  v.  Springfield,  7  CI.  &  Fin.  109,  and  cases  there  cited. 

8  3  Rep.  37.  According  to  the  Roman  law,  semper  in  obscuris  qtiod  minimum 
est  seguimur,  D.  50  17,  9,  which  is  a  safe  maxim  for  guidance  in  our  own  ;  see 
per  Maule,  J.,  Williams  v.  Crosling,  3  C.  B.  962  :  54  E.  C.  L.  R. 

9  Judgm.  R.  V.  Hall,  1  B.  &  C.  123 :  8  E.  C.  L.  R. ;  cited  3  C.  B.  66 :  52  E. 
C.  L.  R. 
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tlae  same  interpretation  of  them ;"  and  hence  it  is  that  fixed  rules 
of  interpretation,  which  the  wisdom  of  ages  has  sanctioned  and 
established,  become  necessary  for  our  guidance  whensoever  the 
sense  of  the  words  used  is  in  any  way  ambiguous  or  doubtful. 
In  the  preceding  pages  we  have  endeavoured  to  place  before  the 
reader  such  of  those  rules  and  maxims  as  seemed  most  valuable 
for  the  purpose  here  indicated;  such,  indeed,  as  seemed  best 
adapted,  in  the  language  of  the  eminent  jurist  already  quoted,  to 
serve  as  stars  whereby  the  practitioner  may  steer  his  course  in 
the  construction  of  all  public  and  private  writings."' 


*CHAPTER  IX.  [*614] 

THE   LAW   OF    CONTEACTS. 

A  VEET  cursory  glance  at  the  contents  of  the  preceding  pages 
will  show  that  we  have  not  unfrequently  had  occasion  to  refer  to 
the  Law  of  Contracts,  in  illustration  of  maxims  heretofore  sub- 
mitted to  the  reader.  Most,  indeed,  if  not  all,  of  our  leading 
principles  of  law  have  necessarily  a  direct  and  important  bearing 
upon  the  law  merchant,  and  must,  therefore,  be  constantly  borne 
in  mind  when  the  attention  is  directed  more  especially  to  that 
subject.  The  following  pages  have  been  devoted  to  a  review  of 
such  maxims  as  are  peculiarly,  though  by  no  means  exclusively, 
applicable  to  contracts ;  and  an  attempt  has  been  made,  by  the 
arrangement  adopted,  to  show,  as  far  as  practicable,  the  connec- 
tion which  exists  between  them,  and  the  relation  in  which  they 
stand  to  each  other.  The  first  of  these  maxims  expresses  the 
general  principle,  that  parties  may,  by  express  agreement  inter  se, 
and  subject  to  certain  restrictions,  acquire  rights  or  incur  liabil- 
ities which  the  law  would  not  otherwise  have  conceded  to,  or 
imposed  upon  them.  The  maxims  subsequently  considered  show 
that  a  man  may  renounce  a  privilege  or  right  which  the  law  has 
conferred  upon  him ;  that  one  who  enjoys  the  benefit,  must  like- 
wise bear  the  inconvenience  or  loss  resulting  from  his  contract ; 
that,  where  the  right  or  where  the  delinquency  on  each  side  is 
*equal  in  degree,  the  title  of  the  party  in  actual  posses  ^.^„-.  ^, 
sion  shall  prevail.     Having  thus  stated  the  preliminary 

'  Life  of  Sir  Wm.  Jones,  by  Lord  Teignmouth  (ed.  of  1804),  p.  263. 
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rules  applicable  to  the  conduct  and  postion  of  the  contracting 
parties,  we  have  proceeded  to  examine  the  nature  of  the  con- 
sideration essential  to  a  valid  contract — the  liabilities  attaching 
respectively  to  vendor  and  purchaser — the  various  modes  of 
payment  and  receipt  of  money — and  the  effect  of  contracting,  or, 
in  general,  of  doing  any  act  through  the  intervention  of  a  third 
party  as  agent,  together  with  the  legal  consequences  which  flow 
from  the  subsequent  ratification  of  a  prior  act.  Lastly,  we  have 
stated  in  what  manner  a  contract  may  be  revoked  or  dissolved, 
and  how  a  vested  right  of  action  may  be  affected  by  the  Statute 
of  Limitations,  or  by  the  negligence  or  death  of  the  party  pos- 
sessing it.  It  will  be  evident,  from  the  above  brief  outline  of  the 
principles  set  forth  in  this  chapter,  that  some  of  them  apply  to 
actions  of  tort,  as  well  as  to  those  founded  in  contract ;  and  when 
such  has  been  the  case,  the  remarks  and  illustrations  appended 
have  not  been  in  any  way  confined  to  actions  of  the  latter 
description.  The  general  object,  however,  has  been  to  exhibit 
the  most  important  elementary  rules  relative  to  contracts,  and  to 
show  in  what  manner  the  law  may,  through  their  medium,  be 
applied  to  regulate  and  adjust  the  infinitely  varied  and  compli- 
cated transactions  of  a  mercantile  community. 


Modus  et  Conventio  vincunt  Legem. 

(2  Rep.  73.) 
The  form  of  agreement  and  the  convention  of  parties  overrule  tTie  law. 

The  above  may  probably,  be  regarded  as  the  most  elementary 
principle  of  law  relative  to  contracts,  and  *may  be  thus 
stated  in  a  somewhat  more  comprehensive  form:  The 
conditions  annexed  to  a  grant  or  devise,  the  covenants  inserted 
in  a  conveyance  or  lease,  and  the  agreements,  whether  written  or 
verbal,  entered  into  between  parties,  have,  when  duly  executed 
and  perfected,  and  subject  to  certain  restrictions,  the  force  of  law 
over  those  who  are  parties  to  such  instruments  or  agreements.^ 

'  A  "contracL"  is  defined  to  I)e  '^une  convention  par  laquelle  les  deux  parties, 
ou  seulement  Vune  des  deux,  promettent  et  s^engagent  envers  I'autre  a  lui  donner 
guelque  chose  ou  afaire  ou  a  ne  pas  faire  quelque  chose:  Pothier,  Oblig.,  pt.  1, 
chap.  1,  art.  1,  s.  1.  Omne  jus  aut  consensus  fecit,  aut  necessitas  constituit,  aut 
firmavit  consuetudo :  D.  1.  3.  40.  As  to  the  obligatory  force  of  a  contract,  see 
Broom's  Com.  364. 
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"Parties  to  contracts,"  remarks  Earle,  J.,  in  a  recent  case/  "are 
to  be  allowed  to  regulate  their  rights  and  liabilities  themselves," 
and  "the  Court  will  only  give  effect  to  the  intention  of  the 
parties  as  it  is  expressed  by  the  contract." 

Where,  for  instance,  a  man  seised  of  a  reversion  expectant  on 
an  estate  for  life  grants  an  interesse  termini  to  A.  for  ninety-nine 
years,  if  he  shall  so  long  live,  to  commence  after  the  death  of  the 
tenant  for  life,  reserving  a  heriot  on  the  death  of  A.,  and  A.  dies 
in  the  lifetime  of  the  tenant  for  life,  the  lessor  is  entitled  to  the 
heriot  reserved  on  the  death  of  A.,  although  he  never  enjoyed 
the  estate,  by  reason  of  the  express  contract  between  the  parties.^ 
In  like  manner,  where  the  tenant  of  a  house  covenanted  in  his 
lease  to  pay  a  reasonable  share  and  proportion  of  the  expenses  of 
supporting,  repairing,  and  amending  all  party-walls,  &c.,  and  to 
pay  all  taxes,  duties,  assessments,  and  impositions,  parliamentary 
*and  parochial, — "  it  being  the  intention-  of  the  parties  ^ 

that  the  landlord  should  receive  the  clear  yearly  rent  of 
60?.  in  net  money,  without  any  deduction  whatever," — and  during 
the  lease  the  proprietor  of  the  adjoining  house  built  a  party-wall, 
between  his  own  house  and  the  house  demised,  under  the  pro- 
visions of  the  Stat.  1-i  Geo.  3,  c.  78 :  it  was  held,  that  the  tenant, 
and  not  the  landlord,  was  bound*  to  pay  the  moiety  of  the  expense 
of  the  party -wall ;  "for,"  observed  Lord  Kenyon,  "the  covenants 
in  the  lease  render  it  unnecessary  to  consider  which  of  the  parties 
would  have  been  liable  under  the  Act  of  Parliament ;  modus  et 
conventio  vincunt  lerjemy^  So,  a  tenancy  at  will  is  a  kind  of 
holding  not  favoured  nor  readily  implied  by  the  law.  If,  how- 
ever, an  agreement  be  made  to  let  premises  so  long  as  both 
parties  like,  and  a  compensation  accruing  de  die  in  diem,  and  not 
referable  to  a  year  or  any  aliquot  part  of  a  year,  be  thereby 
reserved,  such  an  agreement  does  not  create  a  holding  from  year 
to  year,  but  a  tenancy  at  will  strictly  so  called ;  for  two  persons 
may  agree  to  make  a  tenancy  at  will,  according  to  the  maxim, 
modus  et  conventio  vincunt  legem.* 

'  Gott  v.  Gandy,  23  L.  J.,  Q.  B.,  1,  3,  ;  S.  C,  3  E.  B.  847  :  75  E.  0.  L.  E. 

2  Per  Kelynge,  C.  J.,  Lanyon  v.  Came,  3  Saund.  R.  167.  See  Doe  d.  Dou- 
glas v.  Lock,  2  A.  &  E.  705 :  29  E.  C.  L.  R.;  Winch,  R.  48. 

'  Barrett  v.  Duke  of  Bedford,  8  T.  R.  603,  605. 

*  Richardson  v.  Langridge,  4  Taunt.  128  ;  recognised  Doe  d.  Hull  v.  Wood, 
14  M.  &  W.  687.     See  Doe  d.  Dixie  v.  Davies,  7  Exch.  89. 
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In  an  action  on  tlie  case  for  not  carrying  away  titlie  corn,  the 
plaintiff  alleged,  that  it  was  "  lawfully  and  in  due  manner "  set 
out :  it  was  held,  that  this  allegation  was  satisfied  by  proof  that 
the  tithe  was  set  out  according  to  an  agreement  between  the 
parties,  although  the  mode  thereby  agreed  to  varied  from  that 
prescribed  by  the  common  law,  the  tithe  having  been  set  out  in 
shocks,  and  not  in  sheaves,  as  the  law  directs.^ 

'"The  same  comprehensive  principle  applies,  also,  to 
'-  -'  agreements  having  immediate  reference  to  mercantile 
transactions :  thus,  the  stipulations  contained  in  articles  of  part- 
nership may  be  enforced,  and  must  be  acted  on  as  far  as  they  go, 
although  their  terms  will  be  explained,  and  their  deficiencies  sup- 
plied, by  reference  to  the  general  principles  of  law.  Although, 
therefore,  a  new  partner  cannot  at  law  be  introduced  without  the 
consent  of  every  individual  member  of  the  firm,  yet  the  executors 
of  a  deceased  partner  will  be  allowed  to  occupy  his  place,  if  there 
be  an  express  stipulation  to  that  effect  in  the  agreement  of  partner- 
ship.^ Again,  the  lien  which  a  factor  has  upon  the  goods  of  his 
principaF  arises  from  a  tacit  agreement  between  the  parties,  which 
the  law  implies ;  but,  where  there  is  an  express  stipulation  to  the 
contrary,  it  puts  an  end  to  the  general  rule  of  law.*  The  general 
lien  of  a  banker,  also,  is  part  of  the  law  merchant,  and  will  be 
upheld  by  Courts  of  justice,  unless  there  be  some  agreement  be- 
tween the  banker  and  the  depositor,  either  express  or  implieS, 
inconsistent  with  such  right.^  So,  it  has  been  remarked  that,  in 
the  ordinary  case  of  a  sale  of  chattels,  time  is  not  of  the  essence  of 
the  contract,  unless  it  be  made  so  by  express  agreement,  and  this 
may  be  effected  with  facility  by  introducing  conditional  words 
into  the  bargain  ;  the  sale  of  a  specific  chattel  on  credit,  therefore, 
although  that  credit  may  be  limited  to  a  definite  period,  transfers 
the  property  in  the  goods  to  the  vendee,  giving  the  vendor  a  right 
r*(^i  Qi  *^^  action  for  the  price,  and  a  *lien  upon  the  goods  if  they 
remain  in  his  possession  till  that  price  be  paid.* 

'  Facey  v.  Hurdom,  3  B.  &  0.  213  :  9  E.  C.  L.  R.  See  Halliwell  v.  Trappes, 
1  Taunt.  55. 

2  Smith  Merc.  L.,  5tli  ed.,  24. 

3  See  Dixon  v.  Stansfeld,  10  0.  B.  398 :  70  E.  C.  L.  R. 
"Per  Lord  Kenyon,  C.  J.,  Walker  v.  Birch,  6  T.  R.  262. 

5  Brandao  v.  Barnett,  12  CI.  &  Pin.  787  ;  S.  C,  3  C.  B.  519  :  54 B.  C.  L.  R. 
"  Martindale  v.  Smith,  1  Q.  B.  395 :  41  E.  C.  L.  R.     In  Spartali  v.  Benecke, 
10  C.  B.  216  :  70  E.  C.  L.  R.:  Wilde,  C.  J.,  observes,  "If  a  vendor  agrees  to 
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The  doctrine  relative  to  specific  performance  may  here  simply 
be  mentioned,  as  showing  that  Courts  of  equity  fully  acknowledge 
the  efficacy  of  contracts,  where  bond  fide  entered  into  in  accord- 
ance with  those  formalities,  if  any,  required  by  the  statute  law. 
Equity,  indeed,  from  its  peculiar  jurisdiction,  has  power  for  en- 
forcing the  fulfilment  of  contracts  which  a  Court  of  law  does  not 
possess  ;^  and  in  exercising  this  power,  it  obviously  acts  upon  the 
principle  that  express  stipulations  prescribe  the  law,  quoad  the 
contracting  parties.  For  instance,  money  was  devised  to  be  laid 
out  in  land  to  the  use  of  B.  in  tail,  remainder  to  the  use  of  C.  in 
fee.  B.,  having  no  issue,  agreed  with  0.  to  divide  the  money ; 
but  before  the  agreement  was  executed,  B.  died,  whereupon  C. 
becoming,  as  he  supposed,  entitled  to  the  whole  fund,  refused  to 
complete  the  agreement.  The  Court,  however,  upon  bill  filed  by 
B.'s  personal  representatives,  decreed  a  specific  performance  f 
acting  thereby  in  strict  accordance  with  the  above  maxim,  modus 
et  conveniio  vincunt  legem? 

TVithout  venturing  further  into  the  wide  field  which  is  here 
opening  upon  us,  we  may  add,  that  it  does  sometimes  happen, 
notwithstanding  an  express  agreement  between  parties,  that  pe- 
culiar circumstances  present  themselves  which  afford  grounds  for 
the  interference  of  a  Court  of  equity,  in  order  that  the  contract 
entered  "-into  may  be  so  modified  as  to  meet  the  justice  of  r^nc)(\-t 
the  case.  For  instance,  where  an  attorney,  whilst  he  lay 
ill,  received  the  sum  of  120  guineas  by  way  of  premium  or  ap- 
prentice fee  with  a  clerk  who  was  placed  with  him,  and  died 
three  weeks  afterwards,  the  Court  decreed  a  return  of  100  guineas, 
although  the  articles  provided  that  if  the  attorney  should  die 
within  the  year,  60  Z.  only  should  be  returned.*  With  respect  to 
this  case,  Lord  Kenyon,  indeed,  observed,®  that  in  it  the  jurisdic- 
tion of  a  Court  of  equity  had  been  carried  "  as  far  as  could  be ;" 
but  the  decision  seems,  from  the  facts  stated  in  the  pleadings,^  to 
be  supportable  upon  a  plain  ground  of  equity,  viz.  that  of  mutual 

sell  for  a  deferred  payment,  the  property  passes,  and  the  vendee  is  entitled  to 
call  for  a  present  delivery  without  payment." 

'  See  Benson  v.  Paull,  6  E.  &  B.  273  :  88  E.  C.  L.  R. 

2  Carter  y.  Carter,  Cas.  tempt.  Talb.  271. 

^  See  also,  Frank  v.  Frank,  1  Chanc.  Cas.  84. 

«  Newton  v.  Rowse,  1  Vem.,  3d  ed.,  460.     See  Re  Thompson,  1  Esch.  864. 

5  Hale  T.  Webb,  2  Bro.  Chan.  Rep.  80. 

^Seel  Yem.,  3ded.,  460  (2). 
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mistake,  misrepresentation,  or  unconscientious' advantage,'  and, 
consequently,  not  really  opposed  to  the  spirit  of  the  maxim,  modus 
et  conveniio  vincunt  legem. 

The  rule  under  consideration,  however,  is  subject  to  restriction 
and  limitation,  and  does  not  apply  where  the  express  provisions 
of  any  law  are  violated  by  the  contract,  nor  where  the  interests  of 
the  pniblic  generally,  or  of  third  parties  in  particular,  would  be 
injuriously  affected  by  its  fulfilment: — Pacta,  quse  contra  leges 
constitutionesque  vel  contra  honos  mores  fiunt,  nullam  vim,  habere, 
indxtbitati  juris  estf  and  privatorum  conventio  juri  publico  non 
derogat?  "  If  the  thing  stipulated  for  is  in  itself  contrary  to  law, 
the  paction  by  which  the  execution  of  the, illegal  act  is  stipulated 
must  be  held  as  intrinsically  null,  pactis  privatorum  juri  publico 
r^nn-i-i  '>^on  '*derogatur.  It  is  impossible  to  compel  one  who  is 
-'  unwilling  to  disobey  the  law  to  contravene  it.  He  is 
entitled  to  plead  freedom  from  a  contract  into  which  he  should 
never  have  entered,  and  to  be  protected  in  maintaining  an  obedi- 
ence to  the  law  which  the  law  would  of  itself  have  interposed  to 
enforce,  had  the  act  come  otherwise  within  its  cognizance."^ 

Not  only  is  the  consent  or  'private  agreement  of  individuals 
ineffectual  in  rendering  valid  any  direct  contravention  of  the  law 
but  it  will  altogether  fail  to  make  just,  sufficient,  or  efiectual  that 
which  is  unjust  or  deficient  in  respect  to  any  matter  which  the 
law  declares  to  be  indispensable  and  not  circumstantial  merely.' 
Therefore,  an  agreement  by  a  married  woman,  that  she  will  not 
avail  herself  of  her  coverture  as  a  ground  of  defence  to  an  action 
on  a  personal  obligation  which  she  has  incurred,  would  not  be 
valid  or  effective  in  support  of  the  plaintiff's  claim  and  by  way 
of  answer  to  a  plea  of  coverture ;  for  a  married  woman  is  under 
a  total  disability,  and  her  contract  is  absolutely  void,  unless 
where  it  can  be  viewed  as  a  contract  on  behalf  of  the  husband 
through  her  agency.^ 

So,  with  reference  to  a  provision  in  a  foreign  policy  of  insur- 
ance against  all  perils  of  the  sea,  "nullis  exceptis,"  it  was  observed, 

'  1  Story  Eq.  Jurisp.,  6th  ed.,  537.  2  C.  3.  3.  6. 

3  D.  50.  17.  45,  §  1 ;  D.  3.  14.  38  ;  9  Rep.  141. 

'  Per  Dr.  Lusliington,  arguendo,  Phillips  v.  Innes,  4  CI.  &  Fin.  341 ;  Arg. 
Swan  v.  Blair,  3  CI.  &  Pin.  621. 

5  Bel],  Diet,  and  Dig.  of  Scotch  Law,  694. 

"  lb. ;  see  The  Liverpool  AdelpM  Loan  Ass.  v.  Fairhurst,  9  Exch.  432 ; 
■■Caunam  y.  Farmer,  3  Exch.  698. 
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that,  altlaotigli  tbere  was  an  express  exclusion  of  any  exception 
by  the  terms  of  the  policy,  yet  the  reason  of  the  thing  engrafts 
an  implied  exception  even  upon  words  so  general  as  the  above ; 
as,  for  example,  in  the  case  of  damage  occasioned  by  the  fault  of 
*the  assured;  it  being  a  general  rule  that  the  insurers  r,,.oc,n-i 
shall  not  be  liable  when  the  loss  or  damage  happens  by 
the  fault  or  fraudulent  conduct  of  the  assured,  from  which*  rule 
it  is  not  allowed  to  derogate  by  any  pact  to  the  contrary ;  for 
nuIM  jpactione  effici  potest  ut  dolus  prsestetur — I  cannot  effectually 
contract  with  any  one  that  he  shall  charge  himself  with  the  faults 
which  I  shall  commit ;'  a  man  cannot  validly  contract  that  he 
shall  be  irresponsible  for  fraud.  Neither  will  the  law  permit  a 
person  who  enters  into  a  binding  contract,  to  say,  by  a  subse- 
quent clause,  that  he  will  not  be  liable  to  be  sued  for  a  breach 
ofit.^' 

It  is  equally  clear  that  an  agreement  entered  into  between  two 
persons  cannot,  in  general,  affect  the  rights  of  a  third  party,  who 
is , altogether  a  stranger  to  it;  thus,  if  it  be  agreed  between  A. 
and  B.  that  B.  shall  discharge  a  particular  debt  due  from  A.  to 
C,  such  an  agreement  can  in  no  way  prejudice  C.'s  right  to  sue 
A.  for  its  recovery ; — debitorum  paciionibus  creditorum  petitio  nee 
tolli  nee  minui  potest  j^  and,  according  to  the  rule  of  the  Eoman 
law — privatis  pactio7iihus  non  dubiwn  est  non  Imdijus  cxterorum} 

In  the  above  and  similar  cases,  then,  as  well  as  in  some  others 
relative  to  \h.e  disposition  of  property,  which  have  been  noticed 
in  the  preceding  Chapter,'  another  maxim  emphatically  applies  : 
fortior  et  potentior  est  dispositio  legis  qudm  hominis^ — the  law  in 
some  cases  overrides  the  will  of  the  individual,  and 
*renders  ineffective  and  futile  his  expressed  intention  or 
contract.' 


[*623] 


'  Juclgm.  Cullen  v.  Butler,  5  M.  &  S.  466 :  D.  2.  14.  27.  3. 

2  Per  Martin,  B.,  Kelsall  v.  Tyler,  11  Excli.  534. 

»  1  Pothier,  Oblig.  108,  109.  ■•  D.'  2.  15.  3,  pr. 

5  See  also,  per  Lord  Kenyon,  C.  J.,  Doe  d.  Mitchinson  v.  Carter,  8  T.  R.  61 ; 
S.  C,  Id.  300 ;  Arg.  15  East,  178. 

«  Co.  Litt.  234.  a.,  cited,  15  East,  178. 

'  For  instance,  a  man  cannot,  by  his  own  acts  or  words,  render  that  irrevo- 
cable, -which,  in  its  own  nature,  and  according  to  established  rules  of  law,  is 
revocable,  as  in  the  case  of  a  will.  So,  "the  rule  which  prohibits  the  assignment 
of  a  right  to  sue  on  a  covenant,  is  not  one  which  can  be  dispensed  with  by  the 
agreement  of  the  laarties,  and  it  applies  to  covenants  expressed  to  be  with 
assignees,  as  well  as  toothers,"  Judgm.  Wetherell  v.  Laugston,  1  Exch.  645. 
And  see  Judgm.  Hibblewhite  v.  M'Morine,  6  M.  «&  W.  216  ;  Broom's  Com.  443. 
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For  instance,  "  surrender  "  is  the  term  applied  in  law  to  "  an  act 
done  by  or  to  the  owner  of  a  particular  estate,  the  validity  of 
which  he  is  estopped  from  disputing,  and  which  could  not  have 
been  done  if  the  particular  estate  continued  to  exist ;"  as  in  the 
case  of  a  lessee  taking  a  second  lease  from  the  lessor,  or  a  tenant 
for  life  accepting  a  feofi'ment  from  the  party  in  remainder,  or  a 
lessee  accepting  a  rent-charge  from  his  lessor.  In  such  case  the 
surrender  is  not  the  result  of  the  intention;  for,  if  there  was  no 
intention  to  surrender  the  particular  estate,  or  even  if  there  was 
an  express  intention  to  keep  it  unsurrendered,  the  surrender 
would  be  the  act  of  the  law,  and  would  prevail  in  spite  of  the  in- 
tention of  the  parties  ■}  fortior  et  ijotentlor  est  dispositio  legis  qvxLm 
hominis? 

*Subject  to  the  above,  however,  and  similar  exceptions, 

the  general  rule  of  the  civil  law  holds  equally  in  our 

own :  pacta  conventa  quas  neque  contra  leges  neque  dolo  mah  iniia 

sunt  omnimodo  observanda  sunt^ — compacts  which  are  not  illegal^ 

and  do  not  originate  in  fraud,  must  in  all  respects  be  observed. 


QUILIBET   POTEST   RE&"UNCIAEE   JUEI   PEO    SE   IIs-TEODUCTQ. 
(Wing.  Max.,  p.  483.) 

Any  one  may,  at  7m  pleasure,  renounce  the  ienefit  of  a  stipulation  or  oilier  right 
introduced  entirely  in  his  own  favour."^ 

According  to  the  well-known  principle  expressed  in  the  abve 

maxim,  any  person  may  decline  to  avail  himself  of  a  defence 

which  would  be   at  law  a  valid  and  sufficient   answer  to  the 

'  Lyon  V.  Eeed,  13  M.  &  W.  285,  306  ;  commented  on,  Nickells  v.  Atlier- 
stone,  10  Q.  B.  944  ;  59  E.  C.  L.  E.  As  to  a  surrender  by  operation  of  law,  see 
also,  Davison  v.  Gent,  1  H.  &  N.  744 ;  Doe  d.  Hull  v.  Wood,  14  M.  &  W.  682  ; 
Morrison  v.  Cliadwick,  7  0.  B.  266 :  63  E.  C.  L.  R. ;  Tanner  t.  Hartley,  9  C. 
B.  634  :  67  E.  0.  L.  R.;  Judgm.  Doe  d.  Biddulpli  v.  Poole,  11  Q.  B.  716  :  03 
E.  C.  L.  R. 

2  Similarly  applied  in  8  Johns.  (U.  S.)  R.  401 ;  Co.  Litt.  388.  a.  As  illustra- 
tive of  the  above  maxim  in  connection  with  the  doctrine  of  merger,  see  Price  v. 
Moulton,  10  C.  B.  561 :  70  E.  C.  L.  R.  It  may  possibly  happen,  too,  that  the 
direction  of  a  particular  legal  tribunal  will  have  to  be  disregarded  by  a  judge,  as 
opposed  to  the  common  law  ;  see  per  Coleridge,  J.,  15  Q.  B.  192  :  69  E.  C.  L. 
K.  And  see  other  instances,  in  connection  with  illegal  contracts,  post.  Mt  Dide 
per  Lord  Truro,  C,  EUcock  v.  Mapp,  3  H.  L.  Cas.  507 ;  per  Parke,  B.,  Hallett 
V.  Dowdall,  18  Q.  B.  87 :  83  E.  C.  L.  R. 

3  C.  2.  3.  29. 

*  Bell,  Diet,  and  Dig.  of  Scotch  Law,  545 ;  1  Inst.  99  a. ;  3  Inst.  183  ;  10  Rep.  101. 
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plaintiff's  demand,  as  of  his  bankruptcy  and  certificate,  infancy, 
or  the  Statute  of  Limitations ;'  and  not  only  may  he,  in  either 
of  the  two  latter  cases,  waive  his  right  to  insist  upon  the 
specific  defence,  but  he  may  even  ratify  and  renew  his  liabil- 
ity, and  by  his  own  act  or  acknowledgment  render  himself 
clearly  responsible,  if  this  be  done  in  such  a  manner  as  by  law 
required.^  So,  a  man  may  not  merely  relinquish  a  particular 
line  of  defence,  but  he  may  also  renounce  a  claim  which  might 
have  been  substantiated,  or  release  *a  debt  which  might  .-.jj/^nK-i 
have  been  recovered  by  ordinary  legal  process;  or  he 
may  by  his  express  contract  or  stipulation,  exclude  some  more 
extensive  right,  which  the  law  would  otherwise  have  impliedly 
conferred.  In  all  these  cases,  the  rule  holds,  oinnes  licentiam 
habere  his,  quce  pro  se  indulta  sunt,  remmciarc^ — every  man  may 
renounce  a  benefit  or  waive  a  privilege  which  the  law  has 
coiiferred  upon  him.  For  instance,  whoever  contracts  for  the 
purchase  of  an  estate  in  fee-simple,  without  any  exception  or 
stipulation  to  vary  the  general  right,  is  entitled  to  call  for  a  con- 
veyance of  the  fee,  and  to  have  a  good  title  to  the  legal  estate 
made  out.  But,  upon  the  principle  under  consideration,  a  man 
may,  by  express  stipulation,  or  by  contract,  or  even  by  consent 
testified  by  acquiescence  or  otherwise,  bind  himself  to  accept  a 
title  merely  equitable,  or  a  title  subject  to  some  incumbrance ; 
and  whatever  defect  there  may  be,  which  is  covered  by  this 
stipulation,  must  be  disregarded  by  the  conveyancer  to  whom 
the  abstract  of  title  is  submitted,  as  not  affording  a  valid  ground 
of  objection.^ 

According  to  the  same  principle,  if  a  man,  being  tenant  for 
life,  has  a  power  to  lease  for  twenty-one  years  for  his  own  benefit, 
he  may  renounce  a  part  of  the  right  so  given,  and  grant  a  lease 
for  any  number  of  years  short  of  the  twenty-one,  i.  e.,  he  may 
either  exercise  his  right  to  the  utmost  extent  of  the  power,  or  he 
may  stop  short  of  that :  and  then  every  part  of  which  he  abridged 

1  See  Tanner  V.  Smart,  6  B.  &  C.  603  :  13  E.  C.  L.  R.;  per  Parke,  B.,  Hart 
V.  Prendergast,  14  M.  &  W.  743. 

2  See  per'^Baylej',  J.,  2  JI,  &  S.  25  ;  per  Abbott,  C.  J.,  o  B.  &  Aid.  686  :  7  E. 
C.  L.  R.  Graham  v.  Ingleby,  1  Excb.  651,  656,  which  shows  that  a  plaintiff 
may  waive  the  benefit  of  a  stat.  4  Ann.  c.  16,  11,  which  requires  that  a  plea  in 
abatement  should  be  verified  by  affidavit. 

'  C.  1.  3.  51 ;  C.  3.  3.  29  ;  Imtio  beneficium  non  datvr,  D.  50.  17.  69. 
<  8  Prest.  Abs.  Tit.  221. 
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himself  woiild  be  for  the  benefit  of  the  next  in  remainder :  he 
would  throw  back  into  the  inheritance  that  portion  which  he  did 
not  choose  to  absorb  for  his  own  use.* 

*  Again,  the  right  to  estovers  is  incident  to  the  estate  of 
"^  every  tenant  for  life  or  years,  (though  not  to  the  estate 
of  a  strict  tenant  at  will,)  unless  he  be  restrained  by  special 
covenant  to  the  contrary,  which  is  usually  the  case ;  so  that  here 
the  above  maxim,  or  that  relating  to  modtcs  et  convenlio,  may  be 
applied.^ 

Another  familiar  instance  of  the  application  of  the  same  prin- 
ciple occurs  in  connection  with  the  law  of  bills  of  exchange. 
The  general  rule  is,  that,  in  c^der  to  charge  the  drawer  or 
indorserof  a  bill,  payment  must  be  demanded  of  the  acceptor  in 
the  first  instance  on  the  day  when  the  bill  becomes  due ;  and,  in 
case  of  refusal  or  defavilt,  due  notice  of  such  demand  and  refusal 
or  default  must  be  given  to  the  drawer  within  a  reasonable  time 
afterwards ;  the  reason  being,  that  the  acceptor  of  a  bill  is  pre- 
sumed to  have  in  his  hands  effects  of  the  drawer  for  the  purpose 
of  discharging  the  bill ;  and,  therefore,  notice  to  the  drawer  is 
requisite,  in  order  that  he  may  withdraw  his  effects  as  speedily 
as  possible  from  the  hands  of  the  acceptor.  Until  these  previous 
steps  have  been  taken,  the  drawer  cannot  be  resorted  to  on  non- 
payment of  the  bill ;  and  the  want  of  notice  to  a  drawer,  who  has 
effects  in  the  hands  of  the  acceptor,  after  dishonour  of  the  bill,  is 
considered  as  tantam£)unt  to  payment  by  him,  So,  where  a  bill 
has  been  indorsed,  and  the  holder  intends  to  sue  any  of  the 
indorsers,  it  is  incumbent  on  him  first  to  demand  payment  from 
the  acceptor  on  the  day  when  the  bill  becomes  due,  and,  in  case 
of  refusal,  to  give  due  notice  thereof  within  a  reasonable  time  to 
the  indorser ;  the  reason  being,  that  the  indorser  is  in  the  nature 
-.-,  of  a  surety  only,  and  his  undertaking,  to  pay  *the  bill  is 
'-  not  an  absolute,  but  a  conditional  uudertaking,  that  is,  in 

the  event  of  a  demand  made  on  the  acceptor  (who  is  primarily 
liable)  at  the  time  when  the  bill  becomes  due,  and  refusal  on  his 
part,  or  negleCt  to  pay.^    As,  however,  the  rule  requiring  notice 

'  Per  Lord  Ellenborougli,  C.  J.,  Islierwood  v.  Oldknow,  3  M.  &  S.  892.  See 
also,  Co.  Litt.  323.  b. 

z  Co.  Litt.  41.  b.;  Woodf.  L.  &  T.,  7tli  ed.,  545. 

3  See  Broom'a  Com.  451.  Where  the  drawer  has  no  effects  in  the  drawee's 
hands,  he  is  not  in  general  entitled  to  notice  :  Bickerdike  t.  Bollnian  1  T.  R. 
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was  introduced  for  the  benefit  of  the  party  to  whom  such  notice 
must  be  given,  it  may,  in  accordance  with  the  above  maxim,  be 
waived  by  that  party .^  But  though  a  party  may  thus  waive  the 
consequences  of  laches  in  respect  of  himself,  he  cannot  do  so  in 
respect  of  antecedent  parties ;  for  that  would  be  in  violation  of 
another  legal  principle  presently  to  be  mentioned,  which  limits 
the  application  of  the  maxim  now  under  consideration  to  those 
cases  in  which  no  injury  is  inflicted,  by  the  renunciation  of  a 
legal  right,  upon  a  third  party. 

Again,  persons  sharing  in  the  profits  of  an  adventure  may,  by 
express  agreement,  exclude  the  relation  of  partnership  from  aris- 
ing as  between  themselves,  though  they  cannot  thereby  affect  the 
rights  of  third  persons ;  and"  a  private  regulation  between  the 
members  of  ^  trading  company  to  limit  the  personal  liability  of 
individuals,  although  valid  as  between  themselves,  will  be  wholly 
nugatory  quoad  strangers.^  The  rights  of  partners  inter  se  have, 
indeed,  been  created  and  upheld  by  the  law  for  their  own  con- 
venience, and  may,  therefore,  by  express  stipulation,  be  renounced. 
Thus,  it  is  a  rule,  that  all  *property  bought  with  the  cash  r.^-ono-i 
and  for  the  purposes  of  a  trading  partnership  concern, 
must,  in  equity,  be  looked  upon  as  personal ;  and  that  a  partner's 
share  and  interest  therein  will,  on  his  death,  pass  to  his  personal 
representatives ;  but  partners  may  stipulate  between  themselves^ 
that  freehold  lands  purchased  by  them  shall  not  be  subject  to  the 
application  of  this  equitable  doctrine,  but  shall  follow  the  ordinary 
rules  respecting  property  of  that  description ;  and,  in  such  a  case, 
the  rule  of  equity  yields  to  the  ordinary  course  of  law,  coupled 
with  the  express  intention  of  the  parties.^ 

It  will  be  seen  from  some  of  the  preceding  instances,  that  the 
rule  which  enables  a  man  to  renounce  a  right  which  he  might 
otherwise  have  enforced,  must  be  applied  with  this  qualification, 
that,  in  general,  a  private  compact  or  agreement  cannot  be  per- 
mitted to  derogate  from  the  rights  of  third  parties,*  or  in  other 
words,  although  a  party  may  renounce  a  right  or  benefit  j)>'0  fe 

405;  Carter  v.  Flower,  16  M.  &  "W.  743  ;  Bailey  v.  Porter,  11  M.  ■k  W.  44; 
Thomas  v.  Fenton,  16  L.  J.,  Q.  B.  303. 

'  See  Steele  v.  Harmer,  14  M.  &  W.  831;  Mills  v.  Gibson,  10  L.  J.,  C.  P.  249  ; 
Biirgli  v.  Legge,  5  M.  &  W.  418 ;  Allen  v.  Eilmundson,  3  Excli.  719. 

«  See  Wangh  v.  Carver,  3  H.  Bla.  335  ;  Judgm.  1  My.  i-  K.  70. 

'  Ante,  p.  407.  *  7  Rep,  23. 
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introdudum,  he  cannot  renounce  that  which  has  been  introduced 
for  the  benefit  of  another  party ;  thus,  the  rule  that  a  child  within 
the  age  of  nurture  cannot  be  separated  from  the  mother  by  order 
of  removal,  has  been  established  for  the  benefit  and  protection  of 
the  child,  and  therefore  cannot  be  dispensed  with  by  the  mother's 
consent.' 

One  case,  may,  however,  be  mentioned  to  which  the  rule  ap- 
plies, without  the  qualification — that,  viz.,  of  a  release  by  orie  of 
several  joint  creditors,  which,  in  the  absence  of  fraud  and  col- 
lusion, will  operate  as  a  release  of  the  claims  of  the  other  creditors, 
and  may  be  pleaded  accordingly.  On  the  other  hand,  the  debtee's 
discharge  *of  one  joint  or  joint  and  several  debtor  is  a 
-'  discharge  of  all  f  and  a  release  of  the  principal  debtor  will 
discharge  the  sureties,  unless,  indeed,  there  be  an  e?;press  reser- 
vation of  remedies  as  against  them.^ 

It  is  also  a  well-known  principle  of  law,  that,  where  a  creditor 
gives  time  to  the  principal  debtor,  there  being  a  surety  to  secure 
payment  of  the  debt,  and  does  so  without  consent  of  or  communi- 
cation with  the  surety,  he  discharges  the  surety  from  liability,  as 
he  thereby  places  him  in  a  new  situation,  and  exposes  him  to  a 
risk  and  contingency  to  which  he  would  not  otherwise  be  liable  ;* 
and  this  seems  to  afford  a  further  illustration  of  the  remark 
already  offered,  that  a  renunciation  of  a  right  cannot  be  made  to 
the  injury  of  a  third  party. 

Where,  however,  a  husband,  whose  wife  was  entitled  to  a  fund 
in  court,  signed  a  memorandum  after  marriage,  agreeing  to  secure 

'  Reg.  V.  Birmingliam,  5  Q.  B.  310 :  48  E.  C.  L.  R.  See  Reg.  v.  Combs,  5 
E.  &  B.  803 :  85  E.  0.  L.  R. 

2  Nicholson  v.  Eevill,  4  A.  &  E.  675,  683  :  31  E.  C.  L.  R.:  recognising  Cheet- 
liam  V.  Ward,  1  B.  &  P.  630,  and  cited  in  Kearsley  v.  Cole,  infra,  and  Thomp- 
son V.  Lack,  3  C.  B.  540 ;  54  E.  C.  L.  R. ;  Co.  Litt.  333,  a. ;  Judgm.  Price  v. 
Barker,  4  E.  &  B.  777:  83  E.  C.  L.  R.;  Clayton  v.  Kynaston,  3  Salk.  573  :  3 
Roll.  Abr.  410,  D.  1;  413,  G.,  pi.  4. 

'  Kearsley  v.  Cole,  16  M.  &  W.  138  ;  Thompson  v.  Lack,  3  C.  B.  540  :  54  E.  C. 
L.  R.;  Judgm.  Price  v.  Barker,  4  E.  &  B.  779:  83  E.  C.  L.  R.;  Owen  y.  Ho- 
raan,  4  H.  L.  Cas.  997.  1037. 

"  Per  Lord  Lyndhurst,  Oakeley  v.  Pasholler,  4  CI.  &  Pin.  333.  See  further 
as  lo  tlie  rule  above  stated,  per  Lord  Brougham,  Mactaggait  v.  "Watson,  3  CI.  & 
Fin.  541;  per  Lord  Eldon,  C,  Samuell  y.  Howorth,  3  Mer.  378,  adopted  per 
Lord  Cottenham,  C,  Creighton  v.  Rankin,  7  CI.  &Fin.  346  ;  Manleyy.  Boycot, 
3  E.  &  B.  46:  75  E.  C.  L.  R.;  Pooley  v.  Harradine,  7  E.  &  B.  431:  90  E.  C. 
L.  R. ;  see  Bonar  y.  Macdonald,  3  H.  L.  Cas.  336. 
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half  her  property  on  herself,  it  was  held,  that  it  was  competent 
for  the  wife  to  waive  this  agreement,  and  that  any  beneiit  which 
her  children  might  have  taken  under  it  was  defeated  by  her 
waiver.* 

Lastly,  it  is  clear  that  the  maxim,  quilihet  potest  renunciare  juri 
pro  se  intradudo,  is  inapplicable  where  an  *express  statu-  r^nnryi 
tory  direction  enjoins  compliance  with  the  forms  which  it 
prescribes ;  for  instance,  a  testator  cannot  dispense  with  the  ob- 
servance of  those  formalities  which  are  essential  to  the  validity 
of  a  testamentary  instrument ;  for  the  provisions  of  the  Statute  of 
Frauds,  or  of  the  recent  Wills  Act,  were  introduced  with  a  view 
to  the  public  benefit,  not  that  of  the  individual,  and,  therefore, 
must  be  regarded  as  positive  ordinances  of  the  legislature,  bind- 
ing upon  all.^  Nor  can  an  individual  waive  a  matter  in  which 
the  public  have  an  interest.' 


Qui  sextit  Comiiodum  sentibe  debet  et  Onus. 

(2  Inst.  489.) 
He  wlho  deriiies  the  advantage  ought  to  sustain  the  burthen. 

The  above  rule  applies  as  well  in  the  case  where  an  implied 
covenant  runs  with  the  land,  as  where  the  present  owner  or 
occupier  of  land  is  bound  by  the  express  covenant  of  a  prior 
occupant ;  whenever,  indeed,  the  ancient  maxim,  transit  terra  cum 
onere,  holds  true.*  The  burthen  of  repairs  has,  we  may  observe, 
always  been  thrown  as  much  as  possible,  by  the  spirit  of  the 
common  law,  upon  the  occupier  or  tenant,  not  only  in  accordance 
with  the  principle  contained  in  the  above  maxim,  but  also  be- 
cause it  would  be  contrary  *to  all  justice,  that  the  ex-  r*ggi-i 
pense  of  accumulated  dilapidation  should,  at  the  end  of 
the  period  of  tenancy,  fall  upon  the  landlord,  when  a  small  outlay 
of  money  on  the  part  of  the  tenant  in  the  first  instance  would 
have  prevented  any  such  expense  becoming  necessary ;  to  which 

1  Fenner  v.  Taylor,  2  Russ.  &  Jly.  190  ;  Macq.  H.  &  W.  85. 

2  See,  per  Wilson,  J.,  Habergham  v.  Vincent,  2  Ves.,  jun.,  227;  cited,  Countess 
of  Zichy  Ferraris  v.  Marquis  of  Hertford,  3  Curt.  493,  498;  S.  C,  affirmed  4 
Moore,  P.  C.  C.  339. 

'  Per  Alderson,  B.,  Graham  v.  Ingleby,  1  Excli.  657. 

*  Co.  Litt.  231,  a.  See,  per  Holroyd,  J.,  Burnett  v.  Lynch,  5  B.  &  C.  607 : 
11  E.  C.  L.  E.;  cited  and  explained,  7  M.  &  W.  530  ;  per  Best,  J.,  8  B.  &  Aid. 
587 :  5  E.  C.  L.  R.     See  also  Walker  y.  Bartlett,  18  C.  B.  845 :  86  E.  C.  L.  R. 
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we  may  add,  that,  generally,  the  tenant  alone  has  the  opportunity 
of  observing  from  time  to  time  when  repairs  become  necessary,^ 
In  one  of  the  leading  cases  on  this  subject  the  facts  were,  that  a 
man  demised  a  house  by  indenture  for  years,  and  the  lessee,  for 
him  and  his  executors,  covenanted  with  the  lessor  to  repair  the 
house  at  all  times  necessary;  the  lessee  afterwards  assigned  it 
over  to  another  party,  who  suffered  it  to  decay :  it  was  adjudged 
that  covenant  lay  at  suit  of  the  lessor  against  the  assignee,  al- 
though the  lessee  had  not  covenanted  for  him  and  his  assigns ; 
for  the  covenant  to  repair,  which  extends  to  the  support  of  the 
thing  demised,  is  quodammodo  appurtenant  to  it,  and  goes  with  it ; 
and,  inasmuch  as  the  lessee  had  taken  upon  himself  to  bear  the 
charges  of  the  reparations,  the  yearly  rent  was  the  less,  which 
was  to  the  benefit  of  the  assignee,  and  qui  sentit  commodum  sentire 
debet  et  onus? 

The  following  case  will  also  serve  to  illustrate  the  same  prin- 
ciple : — A  company  was  empowered  under  a  local  Act  to  make 
the  river  Medway  navigable,  to  take  tolls,  and  "to  amend  or 
alter  such  bridges  or  highways  as  might  hinder  the  passage  ot 
navigation,  leaving  them  or  others,  as  convenient,  in  their  room." 
The  company,  in  prosecuting  the  work,  destroyed  a  ford  across 
r*fi^9T  *^®  river,  in  the  *common  highway,  by  deepening  its  bed, 
^  and  built  a  bridge  over  the  river  at  the  same  place.  It 
was  held,  on  an  indictment  brought  against  the  company  forty 
years  afterwards,  that  they  were  bound  to  keep  the  bridge  in 
repair,  as  under  a  continuing  condition  to  preserve  a  new  passage 
in  lieu  of  the  old  one  which  they  had  destroyed  for  their  own 
benefit.'  So,  the  undertakers  of  the  Aire  and  Calder  Navigation, 
who  were  empowered  by  Act  of-  Parliament  to  make  certain 
drains  in  lieu  of  those  previously  existing,  were  held  boimd  to 
cleanse  the  drains  substituted  by  them  in  pursuance  of  the  Act, 
the  power  to  make  such  substitution  having  been  conferred  on 
them  for  their  own  benefit.*  In  the  two  preceding  cases,  as  well 
as  in  others  of  a  like  character,  the  maxim  under  consideration  is 
directly  applicable." 

1  Woodf.,  L.  &  T.,  7tli  ed.,  433. 

2  Dean  and  Chapter  of  Windsor's  case,  5  Rep.  35 ;  cited,  per  Tludal,  C.  J., 
Tremeere  v.  Morrison,  1  Bing.,  N.  C.  98 :  37  E.  C.  L.  R. 

»  E.  V.  InhalJ.  of  Kent,  13  East,  230. 
"  Priestley  v.  Foulds,  2  Scott,  N.  E.  305. 
»  Per  Tindal,  0.  J.,  3  Scott,  N.  E.  385. 
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<  On  tlie  same  principle  depends  also  tlie  general  rule"  respecting 
the  constitution  of  a  partnership  quoad  third  persons ;  viz.,  that  an 
agreement  to  share,  in  equal  or  unequal  proportions,  the  profits  of 
a  concern,  decisively  fixes  the  joint  responsibility  of  all  the 
participators  as  partners,  for  he  who  enjoys  a  part  of  the  profits 
ought  to  be  liable,  as  he  lessens  that  fund  on  which  the  creditor 
relied  for  payment.^ 

A  further  important  illustration  of  the  rule  occurs,  where  a 
party  adopts  a  contract  which  was  entered  into  without  his 
authority,  in  which  case  he  must  adopt  it  altogether.  He  cannot 
ratify  that  part  which  is  beneficial  *to  himself,  and  reject  p^^^qq-i 
the  remainder;  he  must  take  the  benefit  to  be  derived  '-  ^ 
from  the  transaction  cum  onere?  "Where,  therefore,  the  owner  of 
goods,  who  was  undisclosed  at  the  time  of  contracting  for  their 
sale,  subsequently  interferes  and  sues  upon  the  contract,  justice 
requires,  that,  if  the  defendant  has  credited  and  acquired  a  set-off 
against  the  agent  before  the  principal  interposed,  the  latter 
should  be  bound  by  the  set-offj  in  the  same  way  that  the  agent 
would  have  been  had  he  been  the  plaintiff  on  the  record ;  and 
that  the  defendant  should  be  placed  in  the  same  situation  at  the 
time  of  the  disclosure  of  the  real  principal,  as  if  the  agent  had 
been  in  truth  the  principal.' 

An  innkeeper  was  requested  by  his  guest  to  allow  him  the  use 
of  a  private  room  for  the  purpose  of  shelving  his  goods  in ;  and 
to  this  request  the  innkeeper  acceded,  at  the  same  time  telling 
the  guest  that  there  was  a  key,  and  that  he  might  lock  the  door, 
which,  however,  the  guest  neglected  to  do :  it  was  held,  that  the 
jury  were  justified  in  concluding  that  plaintiff  received  the 
favour  cum  onere,  that  is,  that  he  accepted  the  chamber  to  show 
his  goods  in  upon  condition  of  taking  the  goods  under  his  own 
care,  and  that  by  so  taking  them  under  his  own  care  the  inn- 
keeper was  exonerated  from  responsibility.^ 

>  Per  Eyre,  C.  J.,  Waugh  v.  Carver,  3  H.  Bla.  346,  347;  JucTgm.  Pott  t.  Eyton, 
3  C.  B.  32:  54  E.  C.  L.  R.;  Barry  v.  Nesham,  3  C.  B.  641:  54  E.  C.  L.  R.; 
Heyhoe  v.  Burge,  9  C.  B.  431:  67  E.  C.  L.  R.  See  per  Cresswell,  J.,  French  7. 
Styring,  3  C.  B.,  N.  S.  363;  80  E.  C.  L.  R.;  Hickman  t.  Cox,  18  C.  B.  617 :  80 
E.  C.  L.  R. 

2  Smith,  M.  L.,  5th  ed.,  161-2  ;  per  Lord  EUenborough,  C.  J.,  7  East,  166. 

s  See  the  oases  cited  Broom's  Com.  547. 

"  Burgess  v.  Clements,  4  M.  &  S.  306,  313 ;  Richmond  v.  Smith,  8  B.  »&  C.  9 : 
15  E.  C.  L.  R.;  Dawson  v.  Chamney,  5  Q.  B.  164, 169  ;  48  E.  C.  L.  R.;  Calye's 
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r^ooAi  Again,  it  is  a  very  general  and  compreliensive  rule,  to 
*'wliicli  we  liave  already  adverted,  and  wliicli  likewise 
falls  within  the  scope  of  the  maxim  now  under  consideration, 
that  the  assignee  of  a  chose  in  action  takes  it  subject  to  all  the 
equities  to  which  it  was  liable  in  the  hands  of  the, assignor ;  and 
the  reason  and  justice  of  this  rule,  it  has  been  observed,  are 
obvious,  since  the  holder  of  property  can  only  alienate  or  transfer 
to  another  that  beneficial  interest  in  it  which  he  himself  pos- 
sesses.^ If,  moreover,  a  person  accepts  anything  which  he  knows 
to  be  subject  to  a  duty  or  charge,  it  is  rational  to  conclude  that 
he  means  to  take  such  duty  or  charge  upon  himself,  and  the  law 
may  very  well  imply  a  promise  to  perform  what  he  has  so  taken 
upon  himself.^ 

The  above  maxim  may  also  be  applied'  in  support  and  ex- 
planation of  that  principle  of  the  law  of  estoppel,  in  accordance 
with  which  the  record  of  a  verdict,  followed  by  a  judgment  in  a 
suit  inter  partes,  will  estop,  not  only  the  original  parties,  but 
likewise  those  claiming  under  them.  A  man  will  be  bound  by 
that  which  would  have  bound  those  under  whom  he  claims  quoad 
the  subject-matter  of  the  claim ;  for,  qui  sentit  commodum  sentire 
debet  et  onus :  and  no  man  can,  except  in  certain  cases,  which  are 
regulated  by  the  statute  law  and  the  law  merchant,  transfer  to 
another  a  better  right  than  he  himself  possesses;*  the  grantee 
shall  not  be  in  a  better  condition  than  he  who  made  the  grant ;° 
and,  therefore,  privies  in  blood,  law,  and  estate  shall  be  bound  by, 
and  take  advantage  of,  estoppels.^ 

r*^q--|  ''^In  administering  equity  the  maxim,  qui  sentit  com- 
modum sentire  debet  et  onus,  may  properly  be  said  to  merge 
in  the  yet  more  comprehensive  rule — equality  is  equity — ^upon  the 
consideration  of  which  it  is  not  within  the  scope  of  our  present 
plan  to  enter.    The  following  instances  of  the  application  in  equity 

case,  8  Rep.  33 ;  is  the  leading  case  as  to  the  liability  of  innkeepers.  See  also  in 
connection  therewith,  Armistead  v.  Wilde,  17  Q.  B.  361:  79  E.  C.  L.  R. ;  Cashill 
V.  Wright,  6  E.  &  B.  891:  88  E.  0.  L.  R.;  Berkshire  Woollen  Co,  v.  Moody,  7 
Gushing  (U.  S.)  R.  417:  Dansey  v.  Richardson,  3  E.  &  B.  144:  77  E.  0.  L.  R. 
'  1  Johns.  (U.  S.)  R.  553,  553  ;  11  Id.  80 ;  Brandon  v.  Brandon,  25  L.  J. 
Chanc.  896  ;  ante,  p.  416. 

2  Abbott,  Shipp.,  5th  ed.,  386  ;  cited  Lucas  v.  Nookells,  1  01.  &  Pin.  457. 

3  3  Smith.  L.  C,  4th  ed.,  615. 

"  Id.;  ante,  p.  419.  '  Mallory's  case,  5  Rep.  113. 

5  Co.  Litt.  353,  a. ;  Outram  v.  Morewood,  3  East,  346. 
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of  the  maxim  more  immediately  under  our  notice  must  suffice. 
The  legatee  of  a  house,  held  by  the  testator  on  lease  at  a  reserved 
rent,  higher  than  it  could  be  let  for  after  his  death,  cannot  reject 
the  gift  of  the  lease  and  retain  an  annuity  under  the.  will,  but 
must  take  the  benefit  cum  onere}  A.  testator  gives  a  specific 
bequest  to  A.,  and  .directs  that,  in  consideration  of  the  bequest, 
A.  shall  pay  his  debts,  and  makes  A.  his  residuary  legatee  and 
executor,  the  payment  of  the  debts  is,  in  this  case,  a  condition 
annexed  to  the  specific  bequest,  and  if  A.  accept  the  bequest,  he 
is  bound  to  pay  the  debts,  though  they  should  far  exceed  the 
amount  of  the  property  bequeathed  to  him.^ 

We  may  observe  also,  that  the  Scotch  doctrine  of  "  approbate 
and  reprobate,"  is  strictly  analogous  to  that  of  election  in  our 
own  law,  and  may,  consequently,  be  properly  referred  to  the 
maxim  now  under  consideration.  The  principle  on  which  this 
doctrine  depends  is,  that  a  person  shall  not  be  allowed  at  once 
to  benefit  by  and  to  repudiate  an  instrument,  but  that,  if  he 
chooses  to  take  the  benefit  which  it  confers,  he  shall  likewise 
discharge  the  obligation  or  bear  the  onus  which  it  imposes.  "  It 
is,"  as  was  remarked  in  an  important  case  upon  this  subject, 
"  equally  settled  in  the  law  of  Scotland  as  of  England,  that  no 
person  can  accept  *and  reject  the  same  instrument.  -If  a  r^^r,(>-, 
testator  give  his  estate  to  A.,  and  give  A.'s  estate  to  B., 
Courts  of  equity  hold  it  to  be  against  conscience  that  A.  should 
take  the  estate  bequeathed  to  him,  and  at  the  same  time  refuse 
to  give  effect  to  the  implied  condition  contained  in  the  will  of 
the  testator.  The  Court  will  not  permit  him  to  take  that  which 
cannot  be  his  but  by  virtue  of  the  disposition  of  the  will,  and 
at  the  same  time  to  keep  what,  by  the  same  will,  is  given  or 
intended  to  be  given  to  another  person.  It  is  contrary  to  the 
established  principles  of  equity  that  he  should  enjoy  the  benefit, 
while  he  rejects  the  condition  of  the  gift."^  AYhere,  therefore, 
an  express  condition  is  annexed  to  a  bequest,  the  legatee  cannot 
accept  and  reject,  approbate  and  reprobate  the  will  containing  it. 
If,  for  example,  the  testator  possessing  a  landed  estate  of  small 
value,  and  a  large  personal  estate,  bequeaths  by  his  will  the 
personal  estate  to  the  heir,  who  was  not  otherwise  entitled  to  it, 

'  Talbot  V.  Earl  of  Radnor,  3  My.  &  K.  353. 
2  Messenger  t.  Andrews,  4  Russ.  478. 
'  Kerr  v.  Waucliope,  1  Bligh.  21. 
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■upon  condition  that  lie  shall  give  the  land  to  another,  the  heir' 
must  either  comply  with  the  condition,  or  forego  the  benefit 
intended  for  him.^  We  may  add,  that  the  above  rule  as  ex- 
pressed by  the  maxim — quod  approho  non  repro&o— likewise  holds 
where  the  condition  is  implied  merely,  provided  there  be  clear 
evidence  of  an  intention  to  make  the  bequest  conditional ;  and 
in  this  case,  likewise,  the  heir  will  be  required  to  perform  the 
condition,  or  to  renounce  the  benefit^ — qui  sentit  commodum  sentire 
debet  et  onus. 

The  converse  of  the  above  maxim  also  holds,  and  is  occasionally 
r^nofj-i  cited  and  applied ;  for  instance,  inasmuch  as  *the  principal 
'-  -^  is  bound  by  the  acts  of  his  authorised  agent,  so  he  may 
take  advantage  of  them,^  qui  sentit  onus  sentire  debet  et  commodum* 

In  like  manner,  it  has  been  observed,'  that,  wherever  a  grant 
is  made  for  a  valuable  consideration,  which  involves  public  duties 
and  charges,  the  grant  shall  be  construed  so  as  to  make  the 
indemnity  co-extensive  with  the  burthen — qui  sentit  onus  sentire 
debet  et  commodum.  In  the  case,  for  instance,  of  a  ferry,  there  is 
a  public  charge  and  duty.  The  owner  must  keep  the  ferry  in 
good  repair,  upon  the  peril  of  an  indictment.  He  must  keep 
sufficient  accommodation  for  all  travellers,  at  all  reasonable 
times.  He  -must  content  himself  with  a  reasonable  toll — such 
is  the^Ms  publicum.^  In  return,  the  law  will  exclude  all  injurious 
competition,  and  deem  every  new  ferry  a  nuisance,  which  sub- 
tracts from  him  the  ordinary  custom  and  toU.^  The  franchise 
is,  therefore,  construed  to  extend  beyond  the  loc'al  limits,  and 
to  be  exclusive  within  a  reasonable  distance,  this  being  indispen- 
sable to  the  fair  enjoyment  of  the  right  of  toll;  and  the  same 
principle  applies  equally  to  the  grant  of  a  bridge,  for  the  duties 
attaching  to  the  grantee  are,  in  this  case  also,  publid  juris,  and 
pontage  and  passage  are  but  different  names  for  exclusive  toll 
for  transport.' 

Although,  moreover,  the  maxim  qui  sentit  commodum  sentire 
debet  et  onus,  to  which  we  have  above  mainly  adverted,  applies 

'  Shaw,  on  Obligations,  s.  184.  '  Shaw,  on  Obligations,  s.  187. 

5  Seignior  V.  Wolmer,  Godb.  360  ;  Judgm.,  Higgins  v.  Senior,  8  M.  &  W.  844. 

"  1  Rep.  99. 

5  Per  Story,  J.,  11  Peters,  (U.  S.)  R.  630,  631. 

s  Paine  v.  Patrick,  3  Mod.  289,  294.  7  Com.  Dig.,  Pischary,  (B). 

8  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  (U.  S.)  R.  630,  631. 
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to  tlirow  the  burtlieii  of  partnersMp  debts  upon  tlie  partnership 
estate,  wliicli  is  alone  liable  *to  them  in  the  first  instance,  r^.ooQ^ 
since  the  joint  estate  having  shared  the  profits  of  the  con- 
cern must  be  made  available,  as  far  as  it  will  suffice,  to  discharge 
the  partnership  liabilities,'  yet  the  converse  of  this  maxim  holds 
with  regard  to  the  parnership  creditor.^ 


In  jequali  Jure  melior  est  Conditio  possidentis. 

(Plowd.  396.) 
WTiere  tJie  right  is  equal,  iJie  claim  of  the  party  in  actual  possession  shall  prevail. 

The  general  rule  is,  that  possession  constitutes  a  sufficient  title 
against  every  person  not  having  a  better  title.  ''  He  that  hath 
possession  of  lands,  though  it  be  by  disseisin,  hath  a  right  against 
all  men  but  against  him  that  hath  right  ;"^  for,  "  till  some  act  be 
done  by  the  rightful  owner  to  divest  this  possession  and  assert 
his  title,  such  actual  possession  is,  prima  facie  evidence  of  a  legal 
title  in  the  possessor,  and  it  may,  by  length  of  time  and  negli- 
gence of  him  who  hath  ihe  right,  by  degrees  ripen  into  a  perfect 
and  indefeasible  title."* 

Hence  it  is  a  familiar  rule,  that,  in  ejectment,  the  party  contro- 
verting my  title  must  recover  by  his  own  strength,  *and  r.^/>oq-| 
not  by  niy  weakness ;°  and  that,  "  when  you  will  recover 
anything  from  me,  it  is  not  enough  for  you  to  destroy  my  title, 

'  Ante,  p.  633. 

2  The  maxim  quisentit  onus  sentire  debet  et  commodum  is  applied  also  in  equity. 
See  for  example,  Pitt  y.  Pitt,  1  T.  it  R.  180;  Coote  Mortg.,  3d  ed.,  517  (d); 
Francis,  Max.  5. 

'  Doot.  &  Stud.  9.  "I  take  it  to  be  a  sound  and  uncontroverted  maxim  of 
law,  that  every  plaintiff'  or  demandant  in  a  Court  of  justice  must  recover  upon 
the  strength  of  his  own  title,  and  not  because  of  the  weakness  of  that  of  his 
adversary ;  that  is,  he  shall  not  recover  without  showing  a  right,  although  the 
adverse  party  may  be  unable  to  show  any.  It  is  enough  for  the  latter  that  he 
is  in  possession  of  the  thing  demanded  until  the  right  owner  calls  for  it.  This 
is  a  maxim  of  common  justice  as  well  as  of  law."  Per  Parker,  C.  J.,  Goodwin 
V.  Hubbard,  15  Tyng.,  (U.  S.)  R.  304. 

<2Bla.  Com.  21st  ed.,  196. 

5  Hobart,  103,  104  ;  Jenk.  Cent.  118  ;  per  Lee,  C.  J.,  Martin  v.  Strachan,  5 
T.  R.  110,  n.  See  Feret  v.  Hill,  15  C.  B.  207:  80  E.  C.  L.  R.:  (cited  and 
explained  per  Maule,  J.,  Canham  v.  Barry,  Id.  611.)  Davison  v.  Gent,  1  H.  & 
N.  744. 
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but  you  must  prove  your  own  better  than  mice ;  for  without  a 
better  right,  melior  est  conditio  possidentis."'- 

So  mere  possession  will  support  trespass  qu.  cl.fr.,  against  any 
one  who  cannot  show  a  better  title.^  And  to  the  like  effect  are 
the  rules  of  the  civil  law — Non  pdssessori  incumhit  necessitas  idto- 
handi  possessiones  ad  se  pertinere^  and  in  pari  causa  possessor  potior 
liaberi  debet.^ 

In  like  manner  it  is  a  rule  laid  down  in  the  Digest,  that  the 
condition  of  the  defendant  shall  be  favoured  rather  than  that  of 
the  plaintiff,  favorabiliores  rei  potius  quam  actores  habentur,^  a 
maxim  which  admits  of  very  simple  illustration  in  the  ordinary 
practice  of  our  own  Courts ;  for,  if,  on  moving  in  arrest  of  judg- 
ment, it  shall  appear  from  the  whole  record  that  the  plaintiff  had 
no  cause  of  action,  the  Court  will  never  give  judgment  for  him, 
for  melior  est  conditio  defendentis.^ 

So,  if  a  loss  must  fall  upon  one  of  two  innocent  persons,  both 
parties  being  free  from  blame,  and  justice  being  thus  in  equilibrio, 
the  application  of  the  same  principle  will  turn  the  scale.'' 

*"We  may  lay  it  down,"  says  Ashhurst,  J.,^   "as  a 
broad,  general  principle,  that  wl^erever  one  of  two  inno- 
cent persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it. 

The  application  of  the  principle  above  stated  must,  however, 
be  made  with  great  caution  ;  for  instance,  it  frequently  happens^ 
that,  where  money  has  been  paid  and  received,  without  fault  on 
either  side,  it  may,  notwithstanding  the  above  maxim,  be  recov- 
ered back,  either  as  paid  under  a  mistake  of  fact,'  or  on  the 
ground  of  a  failure  of  consideration,'"  or  in  consequence  of  the 
express  or  implied  terms  of  the  contract.  Thus,  in  Cox  v. 
Prentice,  the  defendant  received  from  his  principal  abroad  a  bar 
of  silver,  and  took  it  to  the  plaintiffs,  who  melted  it,  and  sent  a 

1  Vaughan,  R.,  58,  60';  Hobart,  103. 

2  Every  v.  Smith,  26  L.  J.  Ex.  344 ;  Jones  v.  Chapman,  2  Exch.  803,  and 
cases  there  cited. 

'  C.  4.  19.  3.  "  D.  50.  17,  128,  §  1. 

"  D.  50.  17. 135.  As  to  which  maxim,  «e'(?e  Arg.  8  Wheaton  (U.  S.)  R.  195, 19G. 

6  See  Hobart,  199. 

'  Per  Bayley,  J.,  East  India  Co.  v.  Tritton,  3  B.  &  C.  289 ;  10  E.  C.  L.  R.; 
Arg.  3  Ring.  408.    See  Simmons  v.  Taylor,  3  C.  B.,  N.  S.,  528  ;  89  E.  C.  L.  R.' 

8  3  T.  R.  70.  »  Ante,  p.  237. 

">  See  Jones  v.  Ryde,  5  Taunt.  488,  495  ;  Devaux  v.  Conolly,  8  C.  B.  640  :  65 
E.  C.  L.  R. 
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piece  to  an  assayer  to  be  assayed  at  defendant's  expense.  They 
subsequently  purchased  thp  bar,  paying  for  a  certain  number  of 
ounces  of  silver,  which  by  the  assay  it  was  calculated  to  contain, 
and  which  was  afterwards  discovered  to  exceed  the  true  number: 
it  was  held,  that  the  plaii:iti£ts,  having  offered  to  return  the  bar  of 
silver,  were  entitled  to  recover  the  difference  in  value  between 
the  supposed  and  true  weight  as  money  had  and  received  to 
their  use,  for  this  was  a  case  of  mutual  innocence  and  equal 
error, — the  mistake  having  been  occasioned  by  the  assay-master, 
who  was  properly  to  be  considered  as  the  agent  for  both  parties.' 

It  is  seldom  the  case,  however,  that  the  scale  of  justice  r..f/, ,-,-, 
*is  exactly  in  equilibria ;  it  usually  happens,  that  some 
degree  of  laches,'  negligence,  or  want  of  caution,  causes  it  to 
preponderate  in  favour  either  of  the  plaintiff  or  defendant.  In 
illustration  of  which  remark,  we  may  refer  to  the  doctrine  which 
formerly  existed  with  reference  to  bills  of  exchange  and  promis- 
sory notes,  when  received,  not  fraudulently,  but  under  circum- 
stances indicating  negligence  in  the  holder.  For  instance,  the 
defendants,  who  were  bankers  in  a  small  town,  gave  notes  of 
their  own  to  a  stranger,  of  whom  they  asked  no  questions,  in 
exchange  for  a  500Z.  Bank  of  England  note:^and  it  was  held, 
that  the  plaintiffs,  from  whom  the  5001.  note  had  been  stolen,  and 
who  had  duly  advertised  their  loss,  might  recover  the  note  from 
the  defendants ;  and  it  was  observed,  that,  even  if  the  loss  of  the 
note  had  not  been  duly  advertised,  yet,  if  it  had  been  received 
under  circumstances  inducing  a  belief  that  the  receiver  knew 
that  the  holder  had  become  possessed  of  it  dishonestly,  the  true 
owner  would  be  entitled  to  recover  its  value  from  the  receiver, 
the  negligence  of  the  owner  being  no  excuse  for  the  dishonesty 
of  the  receiver;  but  it  was  farther  remarked,  that  cases  might 
occur  in  which  the  negligence  of  the  one  party  would  be  an 
excuse  for  the  negligence  of  the  other,  and  might  authorise  the 
receiver  to  defend  himself  according  to  the  above  maxim.' 

The  rule,  however,  upon  this  subject,  as  above  intimated,  has, 
by  several  more  recent  decisions,  been  materially  altered,  and 

■  Cox  V.  Prentice,  3  M.  &  S.  344  ;  cited  8  C.  B.  C58-0  :  05  E.  C.  L.  R. 

'  This  test  was  applied  per  Tindal,  C.  J.,  Keele  v.  Wlieeler,  8  Scott,  N.  R., 
333.    And  see  tlie  maxim  caveat  emptor,  post,  p.  090. 

'  Snow  V.  Peacock,  3  Bing.  406  :  11  B.  C.  L.  R. :  commented  on  Foster  v. 
Pearson,!  C,  M.,  &  R.  855. 

31 
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P^„  .  now  is,  that  where  a  party  has  *given  consideration  for  a 
bill  or  note,  gross  negligence  alone  will  not  be  sufficient 
to  disentitle  him  to  recover  upon  it ;  "  gross  negligence,"  it  has 
been  observed,  "  may  be  evidence  of  mala  fides,  but  is  not  the 
same  thing."* 

And  in  a  recent  case,^  the  law  bearing  on  the  subject  before  us, 
is  thus  stated — that  "  a  person  who  takes  a  negotiable  instrument 
lond  fide  for  value  has  undoubtedly  a  good  title,  and  is  not 
affected  by  the  want  of  title  of  the  party  from  whom  he  takes  it. 
His  having  the  means  of  knowing  that  the  security  has  been  lost 
or  stolen,  and  neglecting  to  avail  himself  thereof  may  amount  to 
negligence  ;  and  Lord  Tenterden  at  one  time  thought  negligence 
was  an  answer  to  the  action.  But  the  doctrine  of  Gill  v.  Cubitt^ 
is  not  now  approved  of."  A  stolen  note  could  not  be  said  to  be 
taken  hand  fide  by  one  who  had  notice  or  knowledge  of  the  theft, 
or  who,  having  a  suspicion  thereof  in  his  mind,  and  the  means  of 
knowledge  in  his  power,  wilfully  disregarded  them.* 

Likewise,  in  the  Court  of  Chancery,  where  two  persons,  having 
an  equal  equity,  have  been  equally  innocent  and  equally  diligent, 
the  rule  generally  applicable  is,  melior  est  conditio  possidentis  or 
defendentis.  Thus,  equity  constantly  refuses  to  interfere  either 
for  relief  or  discovery  against  a  lo7id  fide  purchaser  of  the  legal 
estate  for  a  valuable  consideration,  and  without  notice  of  the 
r»fi4.^i  ^'I'^'srse  title,  provided  he  chooses  to  avail  himself  *of  the 
defence  at  the  proper  time  and  in  the  proper  mode.^ 

Not  only  sequali  jure,  but  likewise  in  pari  delicto,  is  it  true  that 
potior  est  conditio  possidentis ;  where  each  party  is  equally  in  fault, 
the  law  favours  him  who  is  actually  in  possession, — a  well-known 
rule  of  law,  which  is,  in  fact,  included  in  that  more  comprehensive 
maxim  to  which  the  present  remarks  are  appended. 

"  If,"  said  Buller,  J.,  "  a  party  come  into  a  Court  of  justice  to 
enforce  an  illegal  contract,  two  answers  may  be  given  to  his  de- 

'  Goodman  v.  Harvey,  4  A.  &  E.  876  :  31  E.  C.  L.  R. ;  Utlier  v.  Ricli  10  A. 
&  E.  790 :  37  E.  C.  L.  R. 

2  Raphael  v.  Bank  of  England,  17  C.  B.  IGl,  171  :  84  E.  C.  L.  R. 

3  3  B.  &  C.  466  :  10  E.  C.  L.  R. 

4  Per  Willes,  J.,  17  C.  B.  174  :  84  E.  C.  L.  R.:  citing  May  v.  Chapman,  16 
M.  &  Vf.  355.  See  also,  in  connection  with  the  above  subject.  Berry  v.  Alder- 
man, 18  C.  B.  674 :  76  E.  0.  L.  R.;  Mather  v.  Lord  Maidstone,  18  C.  B.  273  : 
86  E.  C.  L,  R. 

5  See  Sugden,  V.  &  P.,  13th  ed.,  607. 
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mand:  tte  one,  that  lie  must  draw  justice  from  a  pure  fountain, 
and  tlie  other,  that  portior  est  conditio  possidentis}  Agreeably  to 
this  rule,  where  money  is  paid  by  one  of  two  parties-  to  such  a 
contract  to  the  other,  in  a  case  where  both  may  be  considered  as 
joarticipes  criminis,  an  action  will  not  lie  after  the  contract  is 
executed  to  recover  the  money.  If  A.  agree  to  give  B.  money 
for  doing  an  illegal  act,  B.  cannot,  although  he  do  the  act,  recover 
the  money  by  an  action ;  yet,  if  the  money  be  paid,  A.  cannot 
recover  it  back.^  So  the  premium  paid  on  an  illegal  insurance, 
to  cover  a  trading  with  an  enemy,  cannot  be  recovered  back, 
though  the  underwriter  cannot  be  compelled  to  make  good  the 
loss.^  In  the  above  and  similar  cases,  *the  party  actually  r--^„..-, 
in  possession  has  the  advantage, —  Cum  par  delictum  est  ■' 

duorum  semper  oneratur  petilor  et  melior  liahetur  possessor  is  causal 

Prior  to  the  recent  stat.  8  &  9  Vict,  c  109,  the  maxim  as  to 
par  delictum  was  frequentl)'  applied  in  determining  the  right  to 
recover  back  money  deposited  with  a  stakeholder  to  abide  the 
result  of  a  wager  between  two  parties ;  and  although,  by  the  IStli 
section  of  that  Act,  all  wages  are  now  rendered  absolutely  void, 
and  money  deposited  under  the  circumstances  stated  cannot  after 
the  event  has  been  decided  be  recovered  back,^  yet  some  of  the 
decisions  alluded  to,  as  well  as  others  not  affected  by  the  statute, 
may  properly  be  cited  in  support  of  the  proposition,  that  if  an 

'  Jliint  V.  Stokes,  4  T.  E.  564  ;  3  Inst.  391.  See  Fitzroy  v.  Gwillim,  1  T.  R. 
153  ;  observed  upon  by  Tindal,  C.  J.,  7  Bing.  98  :  20  E.  C.  L.  R. ;  Arg.  10  B.  & 
C.  684  :  21  E.  C.  L.  E.;  2  A.  &  E.  13  :  29  E.  C.  L.  E.;  per  Lord  Mansfield,  C. 
J.,  2  Burr.  936.  See  also,  Gordon  v.  Howden,  13  CI.  &  Fin.  241,  note,  and 
cases  there  cited. 

'Webb  v.  Bishop,  cited  1  Sclw.,  N.  P.,  10th  ed.,  92,  n.  (42)  ;  Browning  v. 
Morris,  Cowp.  793  ;  per  Park,  J.,  Eichardson  v.  MelUsh,  3  Bing.  350 :  9  B.  C. 
L.  R. 

^  Vandyck  v.  Hewitt,  1  East,  96  ;  Lowiy  v.  Bourdieu,  Dougl.  468  ;  Andree 
V.  Fletcher,  3  T.  R.  266 ;  Lubbock  v.  Potts,  7  East,  449 ;  Palyart  v.  Leckie,  6 
M.  &  S.  390 ;  Cowie  v.  Barber,  4  M.  &  S.  16.  See  Edgar  v.  Fowler,  3  East, 
222 ;  Thistlewood  v.  Cracraft,  1  Id.  &  S.  500. 

*  D.  50.  17.  154. 

^  The  statute  "  prohibits  the  recovery  of  money  which  has  been  won  in  such 
a  transaction,  or  has  been  deposited  to  abide  the  event  of  a  wager,  but  it  does 
not  apply  to  the  case  where  a  party  seeks  to  recover  his  stake  upon  a  repudia- 
tion of  the  wagering  contract :"  per  Parke,  B.,  10  Exch.  738  ;  Batty  y.  Marriott, 
5  C.  B.  818 :  57  E.  C.  L.  E, ;  sec  Johnson  v.  Lansley,  13  C.  B.  468  :  74  E.  C. 
L.  R.;  Brown  v.  Overbury,  11  Exch.  715 ;  16  &  17  Vict.  c.  119,  s.  5 ;  Eourke 
y.  Short,  5  E.  &  B.  904 :  85  E.  C.  L.  R. 
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illegal  contract  be  executory,  and  if  the  plaintiff  dissent  from  or 
disavow  the  contract  before  its  completion,  he  may,  on  disafhrm- 
ance  thereof,  recover  back  money  whilst  in  transitu  to  the  other 
contracting  party,  there  being  in  this  case  a  locus  poeniientiee,  and 
the  delictum  being  incomplete.^ 

*Where,  however,  money  has  been  actually  paid  over 
-'in  pursuance  of  an  illegal  contract,  it  cannot  be  recovered 
back,  for  the  Court  will  not  assist  such  a  transaction  in  any  way.^ 
So,  where  property  has  been  placed  by  one  party  in  the  hands  of 
another  for  illegal  purposes,  as  for  smuggling,  if  the  latter  refuses 
to  account  for  the  proceeds,  and  fraudulently  or  unjustly  with- 
holds them,  the  party  aggrieved  must  abide  by  his  loss,  for  in 
pari  ddicto  melior  est  conditio  jxssidentis  ;  which,  it  has  been  said, 
is  a  maxim  of  public  policy,  equally  respected  in  Courts  of  law 
and  Courts  of  equity.* 

Upon  the  whole,  then,  it  seems  that  the  true  test  for  determin- 
ing whether  or  not  the  objection  that  plaintiff  and  defendant  were 
in  pari  delicto  can  be  sustained,  is  by  considering  whether  the 
plaintiff  can  make  out  his  case  otherwise  than  through  the  medium 
and  by  the  aid  of  the  illegal  transaction  to  which  he  was  himself 
a  party.  For  instance,  A.  laid  an  illegal  wager  with  B.  in  which 
C.  agreed  with  A.  to  take  a  share ;  B.  lost  the  wager,  and  A.,  in 
.expectation  that  B.  would  pay  the  amount  on  a  certain  day,  ad- 
vanced to  C.  his  share  of  the  winnings.  B.  died  insolvent  before 
■the  day,  and  the  bet  was  never  paid ;  it  was  held,  that  A.  could 
not  recover  from  C.  the  sum  thus  advanced.  "The  plaintiff," 
.observed  Gibbs,  C.  J.,  "says  the  payment  was  on  a  condition 


■>  Martin  v.  Hewson,  10  Exch.  737 ;  Varney  v.  Hickman,  5  C.  B.  271  :  57  E. 
C.  L.  R.;  per  Lord  EUenborough,  C.  J.,  Edgar  v.  Fowler,  3  East,  335;  Tap- 
pendeii  v.  Randall,  3  B.  &  P.  467  ;  3  Dougl.  R.,  4tli  ed.,  697  a,  n.  (F.  7).  In 
Hastelow  v.  Jackson,  8  B.  &  0.  321 :  15  E.  C.  L.  R.:  cited  Hodson  v.  Terrill, 
1  Or.  &  M.  804,  it  was  held  that  money  deposited  with  a  stakeholder  might  be 
recovered  after  the  event  was  decided,  notice  having  been  given  before  payment 
over ;  but  as  to  this  case,  see  Hearing  v.  Hellings,  14  M.  &  W.  713.  See  also, 
Cotton  V.  Thurland,  5  T.  R.  405  ;  Howson  v.  Hancock,  8  T.  R.  575 ;  per  Kent' 
C.  J.,  Vischer  v.  Yates,  11  Johns.  (U.  S.)  R.  30  ;  Smith  v.  Bickmore,  4  Taunt! 
474 ;  Knight  v.  Cambers,  15  C.  B.  563  :  80  E.  C.  L.  R. ;  Knight  v.  Fitch,  Id  566. 

2  Edgar  V.  Fowler,  supra:  Kx parte  Bell,  1  M.  &  S.  751;  cited,  Judgni.  M'Cal- 
lan  V.  Mortimer,  9  M.  &  W.  642  :  Goodall  v.  Lowndes,  6  Q.  B.  464 :  51  E  C. 
L.  E.  See  Keir  v.  Leeman,  (in  error,)  6  Q.  B.  308  :  51  E.  C.  L.  R  •  per  Gibbs' 
..C.  J.,  8  Taunt.  497:  4  E.  C.  L.  R. 

3  1  Story,  Eq.  Jurisp.,  6th  ed.,  p.  69. 
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wliicL.  has  failed,  but  that  condition  was  that  B.,  who  was  con- 
cerned with  the  plaintiff  and  defendant  in  this  illegal  transaction, 
should  make  good  his  part  by  paying  the  whole  bet  to  the  plain 
tiff,  and  *it  'is  impossible  to  prove  the  failure  of  this  con-  r.^oAo-, 
dition  without  going  into  the  illegal  contract,  in  which 
all  the  parties  were  equally  concerned.  We  think,  therefore,  that 
the  plaintiff''s  claim  is  so  mixed  with  the  illegal  transaction,  in 
which  he  and  the  defendant,  and  B.,  were  jointly  engaged,  that  it 
cannot  be  established  without  going  into  proof  of  that  transac- 
tion, and,  therefore,  cannot  be  enforced  in  a  Court  of  law."^  So^ 
in  a  recent  case,  it  was  held,  that  one  of  two  parties  to  an  agree- 
ment to  suppress  a  prosecution  for  felony,  cannot  maintain  an 
action  against  the  other  for  an  injury  arising  out  of  the  transac- 
tion in  which  they  had  thus  been  illegally  engaged ;  and  this 
case  was  decided  on  the  short  ground,  that  the  plaintiff  could  not 
establish  his  claim,  as  stated  upon  the  record,  without  relying 
upon  the  illegal  agreement  originally  entered  into  between  him- 
self and  the  defendant.^ 

Thus  far  we  have  considered  the  effect  of  par  delictum  as  be- 
tween the  immediate  parties  to  the  illegal  transaction :  we  must 
add  that  the  maxim  respecting  it  does  not  seem  to  apply  where 
an  action  is  brought  by  one  of  such  parties  for  the  recovery  of 
money  received  by  a  third  party  in  respect  of  the  illegal  con- 
tract. Where,  for  instance,  A.  received  money  to  the  use  of  B. 
on  an  illegal  contract  between  B.  &  C,  it  was  held  that  A.  could 
not  set  up  the  illegality  of  the  contract  as  a  defence  in  an  action 
brought  by  B.  for  money  had  and  received.^  It  seems,  however, 
clear,  that  if  A.  enter  into  an  illegal  agreement  with  B.,  and 
money  is  received  by  the  latter  *party  in  pursuance  r^nAfj-, 
thereof,  inasmuch  as  A.  could  not  sue  for  its  recovery,  so,  -^ 

neither  could  those  who  may  subsequently  have  succeeded  to  A.'s 
rights,  maintain  an  action  for  the  same:^ 

1  Simpson  v.  Bloss,  7  Taunt.  24G,  250:  3E.  C.  L.  R.;  (recognised  and  followed 
in  Pivaz  v.  Nlcholls,  3  C.  B.  501,  513  :  53  E.  C.  L.  R.:)  with  which  compare 
Johnson  v.  Lansley,  12  C.  B.  408:  7-1  E.  C.  L.  R. 

2  Fivaz  Y.  NichoUs,  supra. 

»  Tenant  v.  Elliott,  1  B.  &  P.  3 ;  FLiinicr  v.  Russell,  Id.  290  ;  Bousfleld  t. 
Wilson,  16  M.  &W.  185  ;  and  see,  particularly,  Nicholson  v.  Gooch,  5  E.  &  B. 
999  :  85  E.  C.  L.  R. 

-'  See  Belcher  v.  Samboumc,  6  Q.  B.  414 :  51  E.  C.  L.  R.:  cited,  Ellis  v.  Rus- 
sell, 10  Q.B.  952,  956 ;  59  E.  C.  L.  R. 
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It  is,  in  the  next  place,  material  to  observe,  tliat  the  maxim 
which  we  are  considering  does  not  apply  unless  hoth  the  litigating 
parties  are  in  delicto — it  cannot  be  insisted  upon  as  a  defence, 
either  by  or  against  an  innocent  party.'  "Where,  for  instance, 
there  were  two  plaintiffs  in  an  action  for  money  had  and  received, 
and  the  defendant  set  up  a  receipt,  which  had  been  fraudulently 
obtained  by  him,  with  the  privity  of  one  of  the  plaintiffs,  the 
Court  observed,  that  the  maxim  now  under  consideration  was 
inapplicable ;  for,  one  of  the  plaintiffs  not  being  in  delicto,  the  de- 
fendant ought  not,  as  against  him,  to  be  allowed  to  set  up  his 
own  fraud.^  Where,  also,  money  was  paid  by  an  underwriter  to 
a  broker  for  the  use  of  the  assared  on  an  illegal  contract  of  in- 
surance, it  was  held,  that  the  assured  might  recover  the  money  from 
the  broker,  on  the  ground  that  the  broker  could  not  insist  on  the 
illegality  of  the  contract  as  a  defence,  the  obligation  on  him  aris- 
ing out  of  the  fact  that  the  money  was  received  by  him  to  the  use 
of  the  plaintiff)  which  created  a  promise  in  law  to  pay.^ 

Again,  where  defendant  entered  into  a  composition- 
*deed,  together  with  the  other  creditors  of  plaintiff,  under 
an  agreement  that  plaintiff  should  give  defendant  his  promissory 
notes  for  the  remainder  of  the  debt,  which  were  accordingly 
given,  and  the  amount  thereof  ultimately  paid  by  plaintiff,  it  was 
held,  that  he  might  recover  such  amount  from  defendant  in  an 
action  for  money  paid  and  money  had  and  received ;  for,  as 
observed  by  Lord  Ellenborough,  this  was  not  a  case  of  ^aar  delic- 
tum ;  it  was  oppression  on  one  side  and  submission  on  the  other : 
it  never  can  be  predicated  as  par  delictum,  when  one  holds'  the 
rod,  and  the  other  bows  to  it.^     To  the  decision  thus  arrived  at 

1  'Williams  v.  Hedley,  8  East,  378.  An  express  statutory  provision  may  enatle 
one  party  to  an  illegal  contract  to  sue  the  other,  although  both  parties  to  it  had 
knowledge  of  the  facts  constituting  the  illegality.  See  Lewis  v.  Bright,  4  E.  & 
B.  917:  82  E.  0.  L.  R 

2  Skaife  v.  Jackson,  3  B.  «&  C.  421:  10  E.  C.  L.  R.;  Parrar  v.  Hutchinson,  9 
A.  &  E.  641:  36  E.  C.  L.  B.:  which  cases  are  cited  and  explained  per  Parke,  B., 
"Wallace  v.  Kelsall,  7  M.  &  W.  273.  See  Tregonmg  v.  Attenborough,  7  Bing. 
97:  20  E.  C.  L.  R. 

3  Tenant  v.  Elliott,  1  B.  &  P.  3.  See  M'Gregor  v.  Lowe,  Ry.  &  M.  57,  and 
cases  cited  in  note  (a:),  supra. 

"  Smith  V.  Cuff,  6  M.  &  S.  160 ;  Turner  v.  Hoole,  Dow.  &  Ry.,  N.  P.  0.  27; 
Alsager  v.  Spalding,  4  Bing.,  N.  C.  407:  38  E.  0.  L.  R.;  Horton  v.  Riley,  11  M. 
&  "W.  492;  2  Dougl.  R.,  4th  ed.,  697  a,  n.  (P.  7).  See  Browning  v.  Morris, 
Cowp.  790. 
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reference  was  made  in  Higgins  v.  Pitt'  in  terms  intimating  doubt 
respecting  its  correctness.  There  tlie  plaintiff  sued  for  the  breach 
of  a  covenant  contained  in  a  composition-deed,  whereby  the  de- 
fendant and  others  had  covenanted  to  indemnify  the  plaintiff 
from  all  loss,  &c.,  in  respect  of  certain  acceptances  of  his  out- 
standing at  the  execution  of  the  said  deed.  To  this  declaration 
the  defendant  pleaded  that,  before  executing  the  said  indenture, 
an  agreement  was  entered  into  between  the  defendant,  J.  M.  (his 
partner),  and  the  plaintiff,  under  which  the  defendant  and  J.  M. 
were  to  receive  from  the  plaintiff  more  than  his  other  creditors. 
The  Court  held  this  plea  to  be  good,  on  the  ground  that  every 
such  secret  bargain  is  a  fraud  on  the  creditors,  and  void  when  it 
is  made ;  and  being  executory  cannot  be  enforced  even  against  a 
fraudulent  party ;  so  that  the  creditor  (the  defendant)  would  be 
precluded  from  suing  on  the  agreement.  "  This  point  r^^.^iQ-i 
*being  established,"  observed  Parke,  B.,  delivering  judg- 
ment, "the  only  question  is  whether  the  debtor  stands  in  a  better 
situation  than  the  creditor ;  for,  if  he  does  not,  the  covenant  to 
indemnify  him  against  the  original  debts  which  have  been,  by 
the  indorsement  of  the  bills  of  exchange  given  for  them,  trans- 
ferred to  others,  is  a  part  of  the  same  void  agreement  —  void 
against  creditors — and,  therefore,  incapable  of  being  enforced  in 
a  Court  of  justice.  The  debtor  is  a  parliceps  criminis,  and,  as  well 
as  the  creditor,  a  party  to  a  fraud  on  the  other  creditors ;  and  he 
cannot  be  allowed  to  enforce  this  part  of  the  same  fraudulent 
executory  agreement,  unless  the  proposition  can  be  supported 
that,  though  a  guilty  party,  he  is  less  guilty  than  the  creditor, 
and  that  the  circumstance  of  his  being  less  guilty  would  enable 
him  to  enforce  an  executory  void  contract.  There  are  cases 
where  a  particeps  criminis  has  been  allowed  to  recover  bact 
money  paid  as  the  consideration  for  an  illegal  act  where,  though 
guiltv,  he  is  not  in  pari  delicto:  as  a  bankrupt  who  has  paid 
money  to  obtain  his  certificate,  or  a  borrower  the  premium  of 
usury ,^  or  the  lender  a  composition  for  a  qui  tarn  information  for 
that  offence.^  In  such  cases  the  law  considers  that  he  is  op- 
pressed, and  advantage  taken  of  his  situation,  and  that  he  is  en- 
titled to  be  restored  to  the  benefit  he  has  lost  by  the  oppressive 

1  4  Exch.  312,  cited  per  Erie,  J.,  16  Q.  B.  699  ;  71  E,  C.  L.  R. 

2  Smith  V.  Bromley,  2  Dougl.  696,  n.  «  Williams  v.  Heclley,  8  East,  378. 
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act  of  Ms  creditor.''  Whether  a  debtor  paying  down  money  as 
the  price  of  procuring  a  fraud  on  his  other  creditors,  before  the 
creditors  enter  into  the  composition,  is  in  this  condition,  notwith- 
standing the  dicta  of  Lord  Bllenborough,  C.  J.,  and  Bayley,  J.,  in 
P^.„^„  Smith  V.  Cuff,^  may  be  doubted ;  if  he  voluntarily  *pays 
'-  -'  afterwards,  it  is  clear  he  cannot  recover  it  back  f  but  the 
present  question  is  not  whether  he  ought  to  be  restored  to  what 
he  has  lost,  but  whether  he  ought  to  have  the  benefit  of  a  coven- 
ant which  was  part  of  the  fraudulent  and  void  agreement,  and 
which,  but  for  that  agreement,  would  not  have  existed.  We 
think  he  cannot  sue  on  this  covenant." 

In  Mallalieu  v.  Hodgson''  the  effect  of  fraud  in  invalidating  a 
deed  was  also  much  considered.  Thei-e,  to  a  count  for  goods 
sold  and  delivered,  money  lent,  &c.,  a  release  was  pleaded.  To 
this  plea  the  plaintiff"  replied,  that  the  release  wsis  had  and  ob- 
tained from  him  by  the  fraud,  covin,  and  misrepresentation  of  the 
defendants  and  others  in  collusion  with  them ;  to  which  the  de- 
fendants rejoined  a  denial  that  the  release  Avas  obtained  by  fraud, 
&c.,  as  alleged.  It  appeared  by  the  evidence  in  this  case  that  the 
defendants,  being  indebted  to  several  persons,  and,  amongst  others, 
to  the  plaintiff)  proposed  a  composition,  which  was  agreed  to  by 
the  majority  of  the  creditors,  but  was  refused  by  the  plaintiff^, 
unless  upon  the  condition  that  he  was  paid  more  than  the  other 
creditors  upon  one  part  of  his  debt,  and,  as  regarded  the  other 
part,  was  paid  in  full.  Upon  receiving  notes  for  the  amount 
agreed  upon,  and  being  assured  by  the  defendants  that  no  other 
creditor  than  himself  was  preferred,  he  signed  a  release  for  his 
entire  debt.  The  assurance  of  the  defendants,  however,  that  no 
other  creditor  was  preferred  was  untrue.  Under  the  circum- 
stances here  detailed  accordingly  a  twofold  fraud  was  made  mani- 
|-.^.„ _^  fest : — 1st,  the  fraud  upon  the  creditors,  ^wherein  both  the 
plaintiff'  and  the  defendants  participated  ;  2ndly,  the  mis- 
representation put  forth  by  the  defendants  to  the  plaintiff"  prior  to 
his  execution  of  the  release.  The  question  to  be  decided  accord- 
ingly was  whether,  on  the  above  facts  and  pleadings,  the  plaintiff' 
could  successfully  insist  on  the  fraud  practised  towards  him  by 

1  Smith  v.  Cuff,  6  M.  &  S.  100. 

2  Cited,  also,  ante,  p.  648.         '  Wilson  v.  Raj-,  10  A.  &  E.  82 :  37  E.  C.  L.  R. 
'  16  Q.  B.  689  :  71  E.  C.  L.  R.:  and  cases  cited  Id.  706,  707.     See  per  Parke' 

B.,  Smith  V.  Salzmium,  9  Exch.  543. 
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the  defendants,  or  wliether  his  connection  with  the  original  fraud 
upon  the  creditors,  whence  it  sprung  and  with  which  it  was  con- 
nected, did  not  effectually  preclude  him  from  so  doing.  This 
latter  view  of  the  question  was  taken  by  the  majority  of  the 
Court.  "The  Avhole  consideration  for  his  (plaintiff's)  release," 
observed  Coleridge,  J.,  "  is  the  fraudulent  preference  promised  to 
himself,  and  the  withholding  any  such  preference  from  other 
creditors ;  he  (the  plaintiff')  cannot  allege  the  former  as  a  fraud 
on  himself  to  vitiate  the  release,  for  he  is  2^c(,rtice2os  fraudis ;  and  the 
latter  is  so  entirely  mixed  up  with  it,  deriving  all  its  materiality 
from  it,  that  the  same  disability  seems  to  me  to  exist  as  to  it." 

The  decision  of  the  Court  of  error  in  Fisher  v.  Bridges^  is 
important  with  reference  to  the  subject  above  adverted  to. 
There,  to  a  declaration  in  covenant  for  the  payment  of  a  certain 
sum  of  money,  the  defendant  plea.ded  that,  before  the  making 
of  the  deed  declared  upon,  it  was  unlawfully  agreed  between  the 
plaintiff  and  defendant  that  the  former  should  sell  and  the  latter 
purchase  of  him  a  conveyance  of  land  for  a  term  of  years,  in 
consideration  of  a  sum  of  money  to  be  paid  by  the  defendant  to 
the  plaintiff,  "to  the  intent  and  in  order  and  for  the  purpose,  as 
the  plaintiff  at  the  time  of  *the  making  the  said  agreement  r^prr)-, 
well  knew,"  that  the  land  should  be  sold  by  lottery,  con- 
trary to  the  form  of  the  statutes  m  such  case  made  and  provided; 
that  afterwards,  "in  pursuance  of  the  said  illegal  agreement,"  the 
land  was  assigned  for  the  term,  and  a  part  of  the  purchase-money 
remaining  unpaid,  the  defendant,  to  secure  the  payment  thereof, 
made  the  deed  and  covenant  in  the  declaration  mentioned.  Upon 
these  pleadings,  the  Court  of  Queen's  Bench  held,  that  the  con- 
tract in  question  appeared  to  have  been  made  after  the  illegal 
transaction  between  the  plaintiff'  and  defendant  had  terminated ; 
that  it  formed  no  part  of  such  transaction,  and  was  consequently 
unaffected  by  it.  The  judgment  thus  given  was,  however, 
reversed  in  error  upon  reasoning  of  the  following  kind,  which 
seems  conclusive ; — the  original  agreement  was  clearly  tainted 
with  illegality,  inasmuch  as  all  lotteries  are  prohibited  by  the 
Stat.  10  &  11  Will.  3,  c.  17,  s.  1 ;  and  by  the  12  Geo.  2,  c.  28,  s.  4, 
all  sales  of  houses,  lands,  &c.,  by  lottery  are  declared  to  be  void 

'  3  E.  &  B.  642:  77  E.  C.  L.  R.:  reversing  judgment  in  S.  C,  2  E.  &,  B. 
118:  75  E.  C.  L.  R.  See  A.-G.  v.  llolliugwortli,  3  II.  &  K.  41G;  O'Connoii  v. 
Bradshaw,  5  Exch.  882. 
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to  all  intents  and  purposes.  Thb  agreement  being  illegal,  then, 
no  action  could  have  been  brought  to  recover  the  purchase-money 
of  the  land  which  was  the  subject-matter  thereof;  and  the  cove- 
nant accordingly,  being  connected  with  an  illegal  agreement, 
could  not  be  enforced.'  And,  further,  even  if  the  plea  above 
abstracted  were  not  to  be  understood  as  alleging  that  the  cove- 
nant declared  upon  was  given  in  pursuance  of  an  illegal  agree- 
ment, it  would,  remarked  the  Court  of  Exchequer  Chamber,  still 
show  a  good  defence  to  the  action,  for  "  the  covenant  was  given 
for  the  payment  of  the  purchase-money.  It  springs  from  and  is 
l-^„^  the  creature  *of  that  illegal  agreement;  and  if  the  law 
would  not  enforce  the  illegal  contract,  so  neither  will  it 
allow  parties  to  enforce  a  security  for  purchase-money  which,  by 
the  original  bargain,  was  tainted  with  illegality." 

The  decisions  come  to  in  Fisher  v.  Bridges,  and  Simpson  v. 
Bloss,  already  cited,^  establish  conclusively  this  rule,  that  when 
a  demand  connected  with  an  illegal  transaction  can  be  sued  on 
without  the  necessity  of  having  recourse  to  the  illegal  transaction, 
the  plaintiff  can  maintain  an  action ;  but,  wherever  it  is  necessary 
to  resort  to  the  illegal  transaction  to  make  out  a  case  the  plaintiff 
will  fail  to  enforce  his  claim  in  a  Court  of  law.^ 

But  although,  in  the  cases  latterly  considered,  the  maxim  in 
pari  delicto  jxiior  est  conditio  possidentis  forcibly  applies,  one 
peculiar  class  of  decisions  may  deserve  attention  as  showing 
that  the  doctrine  expressed  thereby  must  needs  be  accepted  with 
qualification.  For  instance,  by  statute  an  instrument  may  be 
avoided  for  certain  purposes  and  yet  remain  valid  and  effectual 
quoad  alia;  a  conveyance  fraudulently  and  coUusively  made  for 
the  mere  purpose  of  conferring  a  vote,  and  with  an  understanding 
that  it  should  not  operate  beneficially  to  the  grantee,  although 
it  fail  by  virtue  of  the  stats.  7  &  8  Will.  3,  c.  25,  s.  7,  and  10  Ann. 
c.  23,  s.  1,  to  give  the  right  of  voting,  will,  nevertheless,  as 
between  the  parties  to  it,  pass  the  interest.*     In  any  such  case 

'  Paxton  V.  Popham,  9  East,  408 ;  The  Gas  Light  Co.  v.  Turner  6  Bino-  ^t 
C.  334;  37  E.  C.  L.  R. 

2  Ante,  p.  G46. 

*  See  per  Watson,  B.,  A.-G.  v.  Hollingwortli,  3  H.  &  N.  423. 

4  Pliillpotts  V.  PliiUpotts,  10  C.  B.  85 :  70  E.  C.  L.  R.";  Doe  d.  Roberts  v. 
Roberts,  3  B.  &  Aid.  307;  Bessey  v.  Windham,  6  Q.  B.  166  :  51  E.  C.  L.  R.  See 
Marshal),  App.  Bown,  resp.  7  M.  &  Gr.  188 :  49  E.  C.  L.  R. ;  Doe  d.  Williams  v. 
Lloyd,  5  Bing.  N.  C.  741:  35  E.  C.  L.  R.:  (in  connection  with  which  see  Phil- 
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*tlie  intention  of  the  legislature,  and  tlie  mischief  to  be   rvr.-.-i 

"  '"'OOi 

repressed,  must  carefully  be  ascertained ;  and  we  should 
remember,  that  "the  policy  of  the  law  always  is  not  to  make 
contracts   void  to   a   greater   extent  than  the   mischief  to   be 
remedied  renders  necessary."' 

To  the  above  maxim  respecting  par  delictum  may  properly  be 
referred  the  general  rule,  that  an  action  for  contribution  cannot 
be  maintained  by  one  of  several  joint  wrong  doers  against  another, 
although  the  one  who  claims  contribution  may  have  been  com- 
pelled to  pay  the  entire  damages  recovered  as  compensation  for 
the  tortious  act.^  It  is,  however,  expressly  laid  down,  that  this 
rule  does  not  extend  to  cases  of  indemnity,  where  one  man 
employs  another  to  do  acts,  not  unlawful  in  themselves,  for  the 
purpose  of  asserting  a  right.'  Moreover,  the  rule  as  to  non- 
contribution  between  wrong-doers  must  be  further  qualified  in 
this  manner,  that,  where  one  party  induces  another  to  do  an  act 
which  is  not  legally  supportable,  and  yet  it  is  not  clearly  in  itself 
a  breach  of  law,  the  party  so  inducing  shall  be  answerable  to  the 
other  for  the  consequences.^ 

In  equity,  as  at  law,  the  general  rule  undoubtedly  is,  that 
relief  will  not  be  granted  where  both  parties  are  in  jiari  delicto, 
unless  in  cases  where  public  policy  requires  the  interference  of 
the  Court.^  Before  proceeding,  however,  to  apply  this  r.;(.o-r-i 
maxim,  it  is  very  necessary  to  ascertain  whether,  under 
the  given  circumstances,  the  delinquency  attaching  to  each  of 
the  principal  parties  is  really  equal  in  degree.  Equity,  for 
instance,  has  refused  to  treat  as  in  pari  delicto  the  parties  to  a 
private  agreement,  entered  into  between  father  and  son,  which 
was  illegal,  as  being  a  fraud  upon  the  post  ofl&ce ;  and  in  this 

pott  Y.  St.  George's  Hospital,  6  H.  L.  Cas.  338);  Callaghan  v.  Callaglian,  8  CI. 
&  Fin.  374 ;  Bowes  v.  Foster,  3  H.  »fc  N.  779  ;  Doe  d.  Richards  v.  Lewis,  11  C. 
B.  103.-) ;  73  E.  C.  L.  R.;  "Wliite  v.  i^torris,  Id.  1015. 

'  Per  Maule,  J.,  10  C.  B.  99, 100 :  70  E.  C.  L.  R.  And  see  per  Lord  Cvau- 
worth,  C,  Ex  parte  Ktilson,  3  De  G.,  M.  &  G.  566. 

2  Merryweather  v.  Nixan,  8  T.  R.  186.  See  per  Lord  Lj'ndliursf,  C.  B.,  Col- 
bum  V.  Patmore,  1  C,  U.  &  R.  83 ;  Farebrother  v.  Ansley,  1  Camp.  343 ;  cited 
Shackell  v.  Rosier,  2  Bing.,  N.  C.  647  :  29  E.  C.  L.  R.  See,  also,  Campbell  v. 
Campbell,  7  CI.  &  Fin.  16fi ;  Blackett  v.  Weir,  5  B.  &  C.  387:  11  E.  C.  L.  R. 

'  Per  Lord  Kenyon,  C.  J.,  8  T.  R.  186  ;  cited  8  Bing.  73  ;  31  E.  C.  L.  R. 

«  Per  Lord  Denman,  C.  J.,  Betts  v.  Gibbins,  2  A.  i  E.  75 ;  20  E.  C.  L.  R. 

-■^Reynell  v.  Sprye,  1  De  G.,  M.  &  G.  660;  1  Story,  Eq.  Jurisp.,  6th  ed., 
339,  330. 
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case  Sir  W.  Grant,  after  observing  that  the  question  was,  whether 
the  general  tule,  in  pari  delicto  melior  est  conditio  possidentis,  should 
prevail  and  the  Court  should  refuse  relief — both  parties  to  the 
agreement,  which  was  impeached  by  the  bill,  having  been  guilty 
of  a  violation  of  the  law, — remarked,  that  "  Courts  both  of  law 
and  equity  have  held,  that  two  parties  may  concur  in  an  illegal 
act  without  being  deemed  to  be  in  all  respects  in  piari  delicto ;" 
and  his  Honour  thought,  under  the  circumstances  before  him, 
that  the  2:ar  delictum  between  the  parties  had  not  been  in  fact 
established,  the  agreement  being  substantially  the  mere  act  of 
the  father.' 


BS  DOLO  MALO  Nox  ORITUR  ACTIO. 
(Cowp.  343.) 
A  right  of  action  cannot  arise  out  of  fraud- 
It  has  been  -thought  convenient  to  place  the  above  maxim  in 
immediate  proximity  to  that  which  precedes  it,  because  these 
two  important  rules  of  law  are  intimately  related  to  each  other, 
and  the  cases  which  have  already  been  cited  in  illustration  of  the 
rule  as  to  piar  delictum  may  be  referred  to  generally  as  establish- 
_^.^„_  ing  *and  justifying  the  position,  that  an  action  cannot  be 
maintained  which  is  founded  in  fraud,  or  which  springs 
ex  turpi  causa.  The  connection  which  exists  between  these 
maxims  may,  indeed,  be  satisfactorily  shown  by  reference  to  a 
case  already  cited.  In  Fivaz  v.  Nicholls,'^  an  action  was  brought 
for  an  alleged  conspiracy  between  B.,  the  defendant,  and  a  third 
party,  C,  to  obtain  payment  of  a  bill  of  exchange  accepted  by 
the  plaintiff  in  consideration  that  B.  would  abstain  from  prosecut- 
ing C.  for  embezzlement  ;^  and  it  was  held  that  the  action  would 
not  lie,  inasmuch  as  it  sprung  out  of  an  illegal  transaction  in 
which  both  plaintiff  and  defendant  had  been  engaged,  and  of 
which  proof  was  essential  in  order  to  establish  the  plaintiff's 
claim  as  stated  upon  the  record.  In  this  case,  therefore,  the 
maxim,  ex  dolo  mala  non  oritur  actio,  was  evidently  applicable ; 
and  not  less  so  with  regard  either  to  the  original  corrupt  agree- 
ment, or  to  the  subsequent  alleged  conspiracy,  was  the  general 

'  OsboiTie  V.  Williams,  18  Ves.  879 ;  see  Arg.  Clougli  v.  Ratcliffe,  16  L.  J. 
Chanc.  477;  S.  C,  1  De  G.  &  S.  164;  1  Story,  Eq.  Jurisp.,  6th  ed.,  239,  383. 
2  3  C.  B.  501,  513,  515.  ^  See  the  cases  cited  pos«,  p.  650. 
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principle  of  law,  in  pari  delicto  potior  est  conditio  defendentis.  To 
the  class  of  cases  also  which  establish  that  contribution  cannot 
be  enforced  amongst  wrong-doers,  and  that  a  person  who  has 
committed  an  act  declared  by  the  law  to  be  criminal,  will  not  be 
permitted  to  recover  compensation  from  one  who  loss  knowingly 
participated  with  him  in  the  commission  of  the  crime,'  a  similar 
remark  seems  equally  to  appl^^  Bearing  in  mind,  then,  this  con- 
nection between  the  two  kindred  maxims  aforesaid,  we  shall  in 
the  ensuing  pages  proceed  to  consider  briefly  the  important  and 
very  comprehensive  principle,  ex  dolo  malo,  or,  more  generally, 
ex  turpi  causd,  non  oritur  actio, 

*In  the  first  place,  then,  we  may  observe,  that  the  word  r.x.^-Yi 
dolus,  when  used  in  its  more  comprehensive  sense,  was 
understood  by  the  Eoman  jurists  to  include  "every  intentional 
misrepresentation  of  the  truth  made  to  induce  another  to  perform 
an  act  which  he  would  not  else  have  imdertaken;"^  ar^l  a  marked 
distinction  accordingly  existed  in  the  civil  law  between  dolus 
bonus  and  dolus  malus:  the  former  signifying  that  degree  of  arti- 
fice or  dexterity  which  a  person  might  lawfully  employ  to  ad- 
vance his  own  interest,  in  self-defence,  against  an  enemy,  or  for 
some  other  justifiable  purpose  f  and  the  latter  including  every 
kind  of  craft,  guile,  or  machination,  intentionally  eniployed  for 
the  purpose  of  deception,  cheating,  or  circumvention.^  As  to  the 
latter  species  of  dolus,  (with  which  alone  we  are  now  concerned,) 
it  was  a  general  and  fundamental  rule,  that  dolo  malo  pactum  se 
non  servaturum  ;^  and,  in  our  own  law,  it  is  a  familar  principle, 
that  no  valid  contract  can  arise  out  of  a  fraud ;  and  that  any 
action  brought  upon  a  supposed  contract,  which  is  shown  to  have 
arisen  from  fraud,  may  be  successfully  resisted.^ 

'  Per  Lord  Lyndhui-st,  Colbum  v.  Patmore,  1  Cr.,  M.  &  R.  83 ;  jjer  Maule,  J., 
2  C.  B.  509 :  52  E.  C.  L.  R.  '  MackeM.  Civ.  Law,  1G5. 

'  jMackdd.  Civ.  Law,  ICJ ;  Bell,  Diet,  and  Dig.  of  Scotch  Law,  319 ;  D.  4.  8. 
3;  Brisson.  adverb.  "Dolus;"  Tayl.  Civ.  Law,  4th  ed.,  118. 

1  D.  4.  3.  1,  §  2 ;  Id.  50.  17.  79  ;  Id.  2.  14.  7,  §  9.  '=  D.  2.  14.  7,  §  9. 

«PerPatteson,  J.,1  A.  &  E.  42  :  28  E.  0.  L.  R;  perHolroyd,  J.,4B.  &Ald. 
34 :  6  E.  C.  L.  R. ;  per  Lord  Mansfield,  C.  J.,  4  Burr.  2800 ;  Evans  v.  Edmunds, 
13  C.  B.  777 :  76  E.  C.  L.  R.;  Canham  v.  Barry,  15  C.  B.  597:  80  E.  C.  L.  R.: 
with  which  compare  Feret  v.  Hill,  Id.  207;  Reynell  v.  Sprye,  1  De  G.,  M.  &  G. 
660 ;  Cm-son  v.  Belworthy,  8  H.  L.  Cas.  742.  The  effect  of  fraud  in  nullifying 
a  contract,  the  right  to  rescind  a  contract  of  sale  on  the  ground  of  fraud,  and 
the  distinction  between  legal  and  moral  fraud,  are  discussed  under  the  maxim, 
caveat  emptor,  post,  p.  708,  et  seq.  See  Earl  of  Bristol  v.  Wilsmore,  1  B.  &  C. 
614:  8E.  C.  L.  R. 
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It  is,  moreover,  a  general  proposition,  that  an  agreement  to  do 
an  tinla-SA'ful  act  cannot  be  supported  at  law, — that  no  right  of 
i-^  Q  action  can  spring  out  of  an  illegal  *coutract;^  and  this 
^  rule,  which  applies  not  only  where  the  contract  is  ex- 
pressly illegal,  but  whenever  it  is  opposed  to  public  policy,  or 
founded  on  an  immoral  consideration^  is  expressed  by  the  well- 
known  maxim,  ex  turjn  causa  non  oritur  aciiof"  and  is  in  accord- 
ance with  the  doctrine  of  the  civil  law,  jjacia  quae  turpam  caiisam 
continent  non  sunt  observa^ida*  "  wherever  the  consideration  which 
is  the  ground  of  the  promise,  or  the  promise,  which  is  the  conse- 
quence or  effect  of  the  consideration,  is  unlawful,  and  the  whole 
contract  is  void.^  A  Court  of  law  will  not,  then,  lend  its  aid  to 
enforce  the  performance  of  a  contract  which  appears  to  have  been 
entered  into  by  both  the  contracting  parties  for  the  express  pur- 
pose of  carrying  into  effect  that  which  is  prohibited  by  the  law  of 
the  land ;  ^nd  this  objection  to  the  validity  of  a  contract  must, 
from  authority  and  reason,  be  allowed  in  all  cases  to  prevail. 
No  legal  distinction  can  be  supported  between  the  application  of 
this  objection  to  parol  contracts  and  to  contracts  under  seal;  it 
would  be  inconsistent  with  reason  and  principle  to  hold,  that,  by 
the  mere  ceremony  of  putting  a  seal  to  an  instrument,  that  is,  by 
the  voluntary  act  of  the  parties  themselves,  a  contract,  which  was 
void  in  itself,  as  being  in  violation  of  the  law  of  the  land,  should 
be  deemed  valid,  and  an  action  maintainable  thereon  in  a  Court 
of  justice.^ 

rsr-Qi        '  "'"''^  Collins  v.  Blantern,'  which  is'a  leading  case  to  show 
that  illegality  may  well  be  pleaded  as  a  defence  to  an 

'  Per  Lord  Abinger,  C.  B.,  4  M.  &  W.  657;  per  Ashlaurst,  J.,  8  T.  R.  93.  See 
Jones  V.  Waite,  5  Scott,  N.  R,  951;  S.  C,  5  Biug.,  N.  C.  341:  35  E.  C.  L.  R.: 
and  1  Ring.,  N.  0.  656  :  27  E.  C.  L.  R.;  Ritchie  v.  Smitli,  6  C.  B.  463:  60  E. 
C.  L.  R.;  Cundell  v.  Dawson,  4  C.  B,  376  :  56  E.  C.  L.  R.;  Sargent  v.  Wedlake, 
11  C.  B.  733  :  73  E.  C.  L.  R. 

2  Allen  V.  Roscous,  3  Lev.  174;  Walker  v.  Perkins,  3  Burr.  1568;  Wetherell 
V.  Jones,  8  B.  &  Ad.  225,  236:  33  E.  C.  L.  R.;  Egerton  v.  Earl  Brownlow,  4 
H.  L.  Cas.  1. 

"  Judgm.  Bank  of  United  States  v.  Owens,  3  Peters,  (U.  S.)  R.  539. 

1  D.  3.  14,  27,  §4.  5  1  Bulstr.  38  ;  Hobart,  72  ;  Dyer,  356. 

6  Judgm.  5  Bing.,  N.  C.  675 ;  35  E.  C.  L.  R. 

7  3  Wils.  341.  See  Ward  v.  Lloyd,  7  Scott,  N.  R.,  499 ;  &  parte  Critcliley, 
15  L.  J.,  Q.  B.  124;  Keir  v.  Leeman,  6  Q.  B.  308:  51  E.  C.  L.  R. ;  S.  C.  (in 
error),  9  Q.  B.  371 :  58  E.  C.  L.  R.:  (where  the  compromise  of  a  misdemeanour 
was  held  to  be  illegal);  Masters  v.  Ibberson,  8  C.  B.  100  :  65  E.  C.  L.  R.  ■  Reo-. 
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action  on  a  bond,  the  bond  was  alleged  to  have  been  given  to  the 
obligee  as  an  indemnity  for  a  note  entered  into  by  him  for  the 
purpose  of  inducing  the  prosecutor  of  an  indictment  for  perjury 
to  withhold  his  evidence ;  for  the  plaintift)  it  was  contended  that 
the  bond  was  good  and  lawful,  the  condition  being  singly  for  the 
payment  of  a  sum  of  money,  and  that  no  averment  should  be  ad- 
mitted that  the  bond  was  given  upon  an  unlawful  consideration 
not  appearing  iipon  the  face  of  it ;  but  it  was  held,  that  the  bond 
was  void  ah  initio,  and  that  the  facts  might  be  specially  pleaded; 
and  it  was  observed  by  Wilmot,  C.  J.,  delivering  the  judgment  of 
the  Court,  that  "the  manner  of  the  transaction  was  to  gild  over  and 
conceal  the  truth  ;  and  whenever  Courts  of  law  see  such  attempts 
made  to  conceal  such  wicked  deeds,  they  will  brush  away  the 
cobweb  varnish  and  show  the  transactions  in  their  true  light." 
And  again,  "this  is  a  contract  to  tempt  a  man  to  transgress  the 
law,  to  do  that  which  is  injurious  to  the  community :  it  is  void 
by  the  common  law ;  and  the  reason  why  the  common  law  says 
such  contracts  are  void  is  for  the  public  good:  you  shall  not 
stipulate  for  inijiuity.  All  writers  upon  our  law  agree  in  this— 
no  polluted  hand  shall  touch  the  pure  fountains  of  justice.'"^ 

It  is,  then,  a  general  rule,  that  an  agreement  cannot  be  ^^/.nnr,-, 
*made  the  subject  of  an  action  if  it  can  be  impeached  on 
the  ground  of  dishonesty,  or  as  being  opposed  to  public  policy, — 
if  it  be  either  contra  lonos  mores,  or  forbidden  by  the  law.'  In 
answer  to  an  action  founded  on  such  an  agreement,  the  maxim 
may  be  urged,  ex  maleficio  7ion  oritur  contractus^ — a  contract  cannot 
arise  out  of  an  act  radically  vicious  and  illegal :  those  who  come 
into  a  Court  of  justice  to  seek  redress  must  come  with  clean  hands, 
and  must  disclose  a  transaction  warranted  by  law  ;*  and  "  it  is 

V.  Hardej-,  14  Q.  B.  529:  68  E.  C.  L.  R.:  Reg.  y.  Blakemore,  Id.  544;  Reg. 
V.  AUeyne,  4  E.  &  B.  186  :  83  E.  0.  L.  R. 

•  See  also,  Prole  v.  Wiggins,  3  Bing.,  N.  C,  330 :  33  E.  C.  L.  R.;  Paxton  v. 
Popliam,  9  East,  408  ;  Pole  v.  Harrobin,  Id.  417,  n. ;  Gas  Light  and  Coke  Co. 
V.  Turner,  5  Bing.,  N.  C,  600:  35  E.  0.  L.  R.;  S.  C,  Id.  324;  Cuthbert  v. 
Haley,  8  T.  R.  390. 

2  Per  Lord  Kenyon,  C.  J.,  6  T.  R.  16.  See,  per  Holroyd,  J.,  2  B.  &  Aid.  103  ; 
per  Martin,  B.,  Horton  v.  Westminster  Improvement  Commissioners,  7  Excli. 
791. 

3  Judgm.  1  T.  R.  734  ;  Parsons  v.  Thompson,  1  H.  Bla.  323  ;  8  Wheaton  (U. 
S.)  R.  153.  See  Nicholson  v.  Gooch.  5  E.  &  B.  999,  1015:  85  E.  C.  L.  R. 
which  forcibly  illustrates  the  above  maxim. 

*  Per  Lord  Kenyon,  C.  J.,  Petrie,  v.  Hannay,  3  T.  R.  423. 
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quite  clear,  that  a  Court  of  justice  can  give  no  assistance  to  tlie 
enforcement  of  contracts  which  the  law  of  the  land  has  inter- 
dicted."! 

It  does  not  fall  within  the  plan  of  this  work  to  enumerate, 
much  less  to  consider  at  length,  the  different  grounds  on  which  a 
contract  may  he  invalidated  for  illegality.^  We  shall,  therefore, 
merely  cite  the  three  following  cases  in  illustration  of  the  above 
remarks.  In  strict  accordance  with  them,  it  has  been  held,  that 
i-^„„^  no  *action  could  be  maintained  on  a  bond  given  to  a  per- 
'-  -'  son  in  consideration  of  his  doing,  and  inducing  others  to 
do,  something  contrary  to  the  terms  of  letters  patent ;  and  that 
the  obligee  was  equally  incapable  of  recovering,  whether  he 
knew  or  did  not  know  the  terms  of  the  letters  patent — the  ignor- 
ance, if  in  fact  it  existed,  resulting  from  his  own  fault.^  ''  The 
question,"  says  Lord  Tenterden,  in  the  case  here  alluded  to, 
"comes  to  this:  can  a  man  have  the  benefit  of  a  bond  by  the 
condition  of  which  he  undertakes  to  violate  the  law  ?  It  seems 
to  me  that  it  would  not  be  according  to  the  principles  of  the  law 
of  England,  which  is  a  law  of  reason  and  justice,  to  allow  a  man 
to  maintain  an  action  under  such  circumstances  ;  it  would  be  to 
hold  out  an  encouragement  to  any  man  to  induce  others  to  be- 
come dupes,  and  to  pay  their  money  for  that  from  which  they 
could  derive  no  advantage." 

In  scire  facias  against  the  defendant  as  member  of  a  certain 
steam-packet  company,  the  plea  stated  that  the  original  action 
was  for  a  demand  in  respect  of  which  neither  the  defendant  ia 
the  sci.fa.,  the  packet  company,  nor  the  defendant  in  the  original 
action  (the  public  officer  of  the  company),  was  by  law  liable,  as 
plaintiff  at  the  commencement  of  the  action  well  knew ;  and  that, 

»  Per  Lord  Eldon,  C,  3  Rose,  351. 

2  The  follo.wing  cases'  may,  however,  be  mentioned  with  reference  to  this  sub- 
ject, in  addition  to  those  already  cited  :  Simpson  v.  Lord  riowden,  9  CI.  &  Fin. 
61  ;  cited  per  Lord  Campbell,  C.  J.,  Hall  v.  Dyson,  17  Q.  B.  791 :  79  E.  C.  L. 
B. ;  (as  to  which  see  Hills  v.  Mitson,  8  Exch.  751)  ;  and  per  Lord  St.  Leonards, 
C,  Hawkes  t.  Eastern  Comities  R.  C,  1  De  G.,  M.  &  G.,  753  ;  S.  C.  affirmed 
5  H.  L.  Cas.  381 ;  Preston  v.  Liverpool,  Manchester,  &c.  R.  C,  5  H.  L.  Cas. 
605  ;  Jones  v.  Waite,  9  CI.  &  Pin.  101 ;  Mittelholzer  v.  PuUarton,  6  Q.  B.  989, 
1022 :  51  E.  C.  L.  R. ;  Bousfield  v.  Wilson,  16  M.  &  W.  185.  In  the  great 
case  of  Attwood  v.  Small,  6  CI.  &  Pin.  232,  the  effect  of  fraud  on  a  contract  of 
sale  was  much  considered  ;  but  this  case  properly  falls  under  the  maxim,  caveat 
emptor,  to  which,  therefore,  the  reader  is  referred. 

«  Duvergier  v.  Fellowes,  1  CI.  &  Pin.  39. 
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siicTi  registered  officer  and  tlie  plaintiff  well  knowing  the  premises, 
the  said  officer  fraudulently  and  deceitfully,  and  by  connivance 
witli  plaintiff,  suffered  tlie  judgment  in  order  to  charge  the  de- 
fendant in  gci.fa.  The  Court  held  the  plea  to  be  good,  and 
further  observed,  that  fraud  no  doubt  vitiates  everytJiing  ;'^  and  that, 
upon  being  *satisfied  of  such  fraud,  they  possessed  power  r^.pf,n-i 
to  vacate,  and  would  vacate,  their  own  judgment.^ 

To  take  another  illustration  of  the  maxim  before  us,  wholly 
different  from  the  preceding : — "  There  is  no  doubt,"  it  has  been 
observed,'  "that  where  a  right  of  action  has  accrued,  parties 
cannot  by  contract  say  that  there  shall  not  be  jurisdiction  to  en- 
force damages  in  respect  of  that  right  of  action.  Now  this  doc- 
trine depends  upon  the  general  policy  of  the  law  which  prevents 
parties  from  entering  into  such  a  contract,  as  that  no  breach  shall 
bccur  until  after  a  reference  has  been  made  to  arbitration."  And 
again,  "If  I  covenant  with  A.  to  do  particular  acts,  and  it  is  also 
covenanted  between  us  that  any  question  that  may  arise  as  to 
the  breach  of  the  covenants  shall  be  referred  to  arbitration,  that 
latter  covenant  does  not  prevent  the  covenantee  from  bringing 
an  action.  A  right  of  action  has  accrued,  and  it  would  be  against 
the  policy  of  the  law  to  give  effect  to  an  agreement  that  such  a 
right  should  not  be  enforced  through  the  medium  of  the  ordinary 
tribunals.  But  if  I  covenant  with  A.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a  sum  as  B.  shall  award 
as  the  amount  of  damage  sustained  by  him,  then,  until  B.  has 
made  his  award,  and  I  have  omitted  to  pay  the  sum  awarded,  my 
covenant  has  not  been  broken  and  no  right  of  action  has  arisen. 
The  policy  of  the  law  does  not  prevent  parties  from  so  con- 
tracting."^ 

*Further,  it   is  an   indisputable  proposition,   that   as     y„„„ 
against  an  innocent  party,  "  no  man  shall  set  up  his  own 

'  A  copyright,  for  instance,  may  be  defeated  on  the  ground  of  fraud :  Wrightr 
V.  Tallis,  1  C.  B.  893  :  oO  E.  C.  L.  R. 

'  Philipson  v.  Earl  of  Egremont,  C  Q.  B.  5S7,  605  ;  51  E.  C.  L.  E. ;  Dodgson 
V.  Scott,  3  Exch.  457,  and  cases  cited,  ante,  p.  307. 

"  Per  Lord  Cramvnrlli,  C,  Scott  v.  Avery,  5  H.  L.  C:is.  847,  affirming  S.  C, 
8  Exch.  487.  See  Lo^vndes  v.  Earl  of  Stamford,  18  Q.  B.  435  :  83  E.  C.  L.  R; 
Hemans  v.  Picciotto,  1  C.  B.,  N.  S.,  (ilG  :  87  E.  C.  L.  R. ;  Wallis  v.  Hirsch,  Id. 
316 ;  Clarke  v.  Westrope,  18  C.  B.  765  :  86  E.  C.  L.  R. 

^  Per  Lord  Cranworth,  C,  5  H.  L.  Cas.  848  ;  Judgm.  8  Exch.  502  ;  per  Wil- 
liams, ,J.,  Northampton  Gas-Light  Co.  v.  Parnell,  15  C.  B.  051 :  80  E.  C.  L.  R. 
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iniquity  as  a  defence  any  more  tlian  as  a  cause  of  action."' 
Where,  however,  a  contract  or  deed  is  made  for  an  illegal  pur- 
pose, a  defendant  against  whom  it  is  sought  to  be  enforced  may 
show  the  turpitude  of  both  himself  and  the  plaintiftj  and  a  Court 
of  justice  will  decline  its  aid  to  enforce  a  contract  thus  wrong- 
fully entered  into.  For,  instance,  money  cannot  be  recovered 
which  has  been  paid  ex  turpi  causd,  quam  daniis  segue  et  accipi- 
entis  turpitudo  versatur?  An  unlawful  agreement,  it  has  been 
said,  can  convey  no  rights  in  any  Court  to  either  party ;  and  will 
not  be  enforced  at  law  or  in  equity  in  favour  of  one  against  the 
other  of  two  persons  equally  culpable.' 

The  principle  on  which  the  rule  here  laid  down  depends  is,  as 
above  stated  by  Chief  Justice  Wilmot,  the  public  good.  "  The 
objection,"  says  Lord  Mansfield,^  "  that  a  contract  is  immoral  or 
illegal  as  between  plaintiff  and  defendant  sounds  at  all  times  very 
ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed,  but  it  is  founded  in  general 
principles  of  policy,  which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice  as  between  him  and  the  plaintiff^ — by 
accident,  if  I  may  so  say.  The  principle  of  public  policy  is  this : 
|.j.„„ ,  ex  dolo  malo  non  oritur  *actio.  No  Court  will  lend  its  aid 
to  a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  an  illegal  act.  If,  from  the  plaintifl''s  own  stating  or  other- 
wise, the  cause  of  action  appear  to  arise  ex  turpi  causd  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  Court 
says  he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the 
Court  goes,  not  for  the  sake  of  the  defendant,  but  because  they 
will  not  lend  their  aid  to  such  a  plaintiff.  So,  if  the  plaintiff  and 
defendant  were  to  change  sides,  and  the  defendant  were  to  bring 
his  action  against  the  plaintiff;  the  latter  would  then  have  the 
advantage  of  it,  for  where  both  are  equally  in  fault,  potior  est  con- 
ditio defendentis"^ 

'  Per  Lord  Mansfield,  C.  J.,  Montefiori  v.  Montefiori,  1  W.  Bla.  364;  cited 
per  Abbott,  C.  J.,  2  B.  &  Aid.  368.  It  is  a  maxim,  that  jus  ex  injuria  non 
oritur;  see  Arg.  4  Bing.  639 :  13  E.  C.  L.  R. 

2 1  Pothier,  Traite  de  Vente,  186. 

3  Per  Lord  Brougliam,  C,  Armstrong  v.  Armstrong,  3  My.  &  K.  64. 

*  Holman  v.  Johnson,  Cowp.  343 ;  Jackson  v.  Duchaire,  3  T.  R.  551,  553  ; 
cited  Spencer  v.  Haudley,  5  Scott,  N.  R.,  558. 

5  See  also,  Arg.  15  Peters,  (U.  S.)  R.  471  ;  per  Tindal,  C.  J.,  2  C.  B.  512  :  52 
E.  C.  L.  R. 
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It  may  here  be  proper  to  observe,  that,  although  a  Court  will 
not  assist  in  giving  effect  to  a  contract  which  is  "  expressly  or  by 
implication  forbidden  by  the  statute  or  common  law,"  or  which 
is  "contrary  to  justice,  morality,  and  sound  policy;"  yet  where 
the  consideration  and  the  matter  to  be  performed  are  both  legal, 
a  plaintiff  will  not  be  precluded  from  recovering  by  an  infringe- 
ment of  the  law  in  the  performance  of  something  to  be  done  on 
his  part ;  such  infringement  not  having  been  contemplated  by  the 
contracting  parties.^ 

In  determining,  moreover,  the  effect  of  a  penal  statute^  upon 
the  validity  of  a  contract  entered  into  by  one  who  has  failed  in 
some  respect  to  comply  with  its  provisions,  it  is  necessary  to  con- 
sider whether  the  object  *of  the  statute  was  merely  to  r-^^nn—i 
inflict  a  penalty  on  the  offending  party  for  the  benefit  of 
the  revenue,  or  whether  the  Legislature  intended  to  prohibit  the 
contract  itself  for  the  protection  of  the  public.  In  the  former 
case,  an  action  may  lie  upon  the  contract ;  but  in  the  latter  case 
the  maxim  under  consideration  will  apply,  and  even  if  the  con- 
tract be  prohibited  for  revenue  purposes  only,  it  will  be  altogether 
illegal  and  void,  and  no  action  will  be  maintainable  upon  it.' 

It  must  be  observed,  however,  that  a  contract,  although  illegal 
and  void  as  to  part,  will  not  necessarily  be  void  in  toto.  Thus,  if 
there  be  a  bond,  with  condition  to  do  several  things,  some  of 
which  are  agreeable  to  law  and  some  against  the  common  law, 

1  Wetherell  T.  Jones,  3  B.  &  Ad.  225,  226  :  23  E.  C.  L.  R.  See  Redmond  v. 
Smith,  8  Scott,  N.  R.,  250. 

2  "With  relerence  to  a  breach  of  the  Revenue  Laws,  Lord  Stowell  observes, 
"  It  is  sufficient  if  there  is  a  contravention  of  the  law— if  there  is  a  fraus  in  legem. 
Whether  that  may  have  arisen  from  mistaken  apprehension,  from  carelessness, 
or  from  any  other  cause,  it  is  not  material  to  inquire.  In  these  cases  it  is  not 
necessary  to  prove  actual  and  personal  fraud."  The  Reward,  3  Dods.  Adnii 
E.  271. 

^  D'AUex  v.  Jones,  (Exch.)  2  Jur.,  N.  S.,  979  ;  Taylor  v.  Crowland  Gas  & 
Coke  Co.  10  Exch.  203,  296  ;  Bailey  v.  Harris,  13  Q.  B.  905 :  64  E.  C.  L.  R.; 
Smith  V.  Mawhood,  14  JM.  &  AV.  452 ;  Cope  v.  Rowlands,  3  M.  &  W.  149  ; 
Cundell  v.  Dawson,  4  C.  B.  3VG  :  56  E.  C.  L.  E. ;  Pidgcon  v.  Burslem,  3  Exch. 
465  ;  Quids  v.  Harrison,  10  Exch.  572 ;  Jessopp  v.  Lutwyche,  Id.  614  ;  John- 
son v.  Hudson,  11  East,  180.  See,  per  Holt,  C.  J.,  Bartlett  v.  Viner,  Carth.  252'; 
cited  Judgm.  De  Begn;s  v.  Armistc-ad,  10  Bing.  110 :  25  E.  C.  L.  R. ;  and  in 
Fergusson  v.  Norman,  5  Bing.  N.  C,  85  :  SoB.  C.  L.  R.  See  another  instance 
illustrating  the  text,  per  Parke,  B.,  Bodger  v.  Arch,  10  Exch.  337.  And  see 
Jones  V.  Giles,  10  Exch.  119,  144 ;  S.  C,  affirmed  in  error,  11  Exch.  393  Rit- 
chie V.  Smith,  C  C.  B.  462 :  60  E.  C.  L.  R. 
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the  bond  shall  be  good  as  to  the  former,  and  void  as  to  the  latter 
only ;'  and  this  rule  is  generally  true  with  respect  to  a  contract 
void  and  illegal  in  part  as  against  public  policy,  and  yet  good  as 
to  the  residue.  Where,  for  instance,  the  defendant  covenanted 
that  he  would  not,  during  his  life,  carry  on  the  trade  of  a  per- 
fumer "  within  the  cities  of  London  and  Westminster,  or  within 
the  distance  of  600  miles  from  the  same  respectively,"  the  Court 
held  that  the  covenant  was  divisible,  and  was  good  so  far  as  it 
related  to  the  *cities  of  London  and  Westminster, 
-'   though  void  as  to  the  residue.^ 

It  seems,  then,  upon  the  whole,  a  true  proposition,  that,  if  any 
part  of  a  contract  is  valid,  it  will  avail ^ra  ianto,  although  another 
part  of  it  may  be  prohibited  by  statute,  provided  the  statute  does 
not  expressly  or  by  necessary  implication  render  the  whole  void, 
and  provided  also  that  the  sound  part  can  be  separated  from  the 
■unsound.^  Where,  however,  a  particular  proceeding,  though  not 
in  itself  illegal,  is  inseparably  connected  with  another  which  is  so, 
in  such  a  manner  that  both  form  parcels  of  one  transaction — ex. 
gr.,  of  one  trading  adventure — such  transaction  becomes  alto- 
gether illegal,  because  bottomed  in  and  originating  out  of  that 
which  was  in  itself  illegal ;  and  in  this  wide  and  comprehensive 
sense  must  therefore  be  understood  the  rule,  ex  jpacto  illicito  non 
oritur  actio* 

An  agreement  between  the  plaintiff  and  defendant  recited  that 
the  plaintiff  had  for  a  long  time  carried  on  business  as  a  law- 
stationer,  and  also  had  been  a  sub-distributor  of  stamps  and  col- 
lector of  assessed  taxes,  and  it  then  stated,  "  that,  in  consideration 
of  300?.,  payable  by  instalments,  the  plaintiff  agreed  to  sell,  and 
the  defendant  agreed  to  purchase,  the  business  of  a  law-stationer 
theretofore  carried  on  by  the  plaintiff;  and  it  was  thereby  further 
agreed  between  them  that  the  plaintiff"  should  not  after  the  1st  of 
„  March  then  next  carry  on  the  *business  of  a  law-stationer, 
or  collect  any  of  the  assessed  taxes,  &c.,  but  that  he,  the 

'  Chesman  v.  Nainby,  2  Lord  Eaym.  145G,  1459  ;  Pigot's  case,  11  Eep.  27. 

2  Price  V.  Green  (in  error),  16  M.  &  W.  346  ;  S.  0.,  13  Id.  695  ;  following 
Mallan  v.  May,  11  M.  &  W.  653,  and  Chesman  t.  Nainby,  supra.  See  also,  as 
to  contracts  in  restraint  of  trade,  Broom's  Com.  368-374 ;  Jones  v.  Lees,  1  H. 
&  N.  189  ;  Bendy  v.  Henderson,  11  Exch.  194  ;  Hilton  v.  Eckersley,  6  E.  &  B. 
47 :  88  E.  C.  L.  E. 

3  Amer.  Jur.,  vol.  23,  p.  5,  where  the  reader  find  a  learned  articles  upon 
■jnlawful  contracts  generally. 

*  See  Stewart  t.  Gibson,  7  CI.  &  Pin.  739. 


THE    LAW    OF    CONTRACTS.  501 

plaintiff,  would  use  Ms  iitmost  endeavours  to  introduce  the  de- 
fendant to  the  said  business  and  offices,  d-c:  the  Court  held,  that 
this  agreement  was  for  the  sale  of  an  office  within  the  5  &  6  Edw. 
6,  c.  16,  that  it  formed  one  entire  contract,  though  embracing 
several  distinct  acts,  and  that  the  declaration  was  consequently 
bad.i 

We  may  add,  that,  where  a  party  to  a  contract,  which  might 
be  impugned  on  the  ground  of  fraud,  knowing  of  the  fraud, 
nevertheless  elects  to  treat  the  transaction  as  a  binding  contract, 
he  thereby  loses  his  right  of  rescinding  it ;  for  fraud  only  gives 
a  right  to  avoid  or  rescind  a  contract.^  Thus  if  a  party  be 
induced  to  purchase  an  article  by  fraudulent  misrepresentations 
of  the  seller  respecting  it,  and,  after  discovering  the  fraud, 
continue  to  deal  with  the  article  as  his  own,  he  cannot  recover 
back  the  money  paid  from  the  seller ;  nor  does  there  seem  any 
authority  for  saying  that  a  party  must,  in  such  a  case,  know  all 
the  incidents  of  a  fraud  before  he  deprives  himself  of  the  right 
of  rescinding:  the  proper  and  safe  course  is  to  repudiate  the 
whole  transaction  at  the  time  of  discovering  the  fraud.^  "  Where 
an  agreement  has  been  procured  by  fraud,"  observes  Maule,  J.,^ 
*"the  party  defrauded  may  at  his  election  treat  it  as  void,  rAt/vf.q-i 
but  he  must  make  his  election  within  a  reasonable  time. 
The  party  guilty  of  the  fraud  has  no  such  election. 

Lastly,  when  the  act  which  is  the  subject  of  the  contract  may, 
according  to  the  circumstances,  be  lawful  or  unlawful,  it  will  not 
be  presumed  that  the  contract  was  to  do  the  unlawful  act ;  the 
contrary  is  the  proper  inference."     Thus,  where  an  act  is  required 

'  Hopkins  T.  Prescott,  4  C.  B.  578  :  56  E.  C.  L.  R.:  and  cases  there  citeil. 
Sec  Steriy  v.  Clifton,  9  C.  B.  110  :  67  E.  0.  L.  E. 

2  Judgm.  Stevenson  v.  Newuliam,  13  C.  B.  303,  303:  76  E.  C.  L.  R.;  per 
Parke,  B.,  2  Exclr.  541. 

3  Campbell  v.  Fleming,  1  A.  &  E.  40 :  28  E.  C.  L.  R.;  White  v.  Garden,  10 
C.  B.  919 :  70  E.  C.  L.  R. ;  cited  Billiter  v.  Young,  6  E.  &  B.  25  :  88  E.  C.  L.  R. ; 
Harnor  v.  Groves,  15  C.  B.  G67 :  80  E.  C.  L.  R.  See  Kingsford  v.  Slurry,  1  H. 
<fcN.  503,  S.  C.  11  Exch.  577  ;  Higgins  v.  Burton,  26  L.  J.,  Ex.,  342. 

■'  East  Anglian  R.  C.  v.  Eastern  Counties  R.  C,  11  C.  B.  803  :  73  E.  C.  L.  E.; 
citing  Campbell  v.  Fleming,  suprn.  In  Pilbrow  v.  Pilbrow's  Atmospheric  R. 
C,  5  C.  B.  453  :  57  E.  C.  L.  R.:  Maule,  J.,  observes,  "  It  is  not  true  that  a  deed 
that  is  obtained  by  fraud  is  therefore  void.  The  rule  is  that  the  party  defrauded 
may  at  his  election  treat  it  as  void." 

^  Lewis  V.  Davison,  4  ^l.  &  W.  654  ;  1  B.  &  Aid.  463  ;  Judgm.  Garrard  v. 
Hardey,  6  Scott,  N.  R.,  477.  See  per  Parke,  B.,  Jackson  v.  Cobbin,  8  M.  it 
W.  797 ;  Harrison  v.  Heathorn,  6  Scott,  N.  R.,  735 ;  10  Rep.  56  ;  C.  2.  21.  6. 
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to  be  done  by  a  person,  tlae  oniission.of  whicli  -would  make  him 
guilty  of  a  criminal  neglect  of  duty,  tlie  law  presumes  that  he 
has  duly  performed  it,  and  throws  the  burden  of  proving  the 
negative  on  the  party  who  may  be  interested  in  doing  so.'  And 
the  presumption  of  law  is  clearly  against  fraud.^ 

Having  in  the  preceding  pages  directed  attention  to  some 
leading  points  connected  with  the  illegality  of  the  consideration 
for  a  promise  or  agreement,  and  having  selected  fi'om  very  many 
cases  some  only  which  seemed  peculiarly  adapted  to  throw  light 
upon  the  maxim,  ex  dolo  malo  non  oritur  actio,  we  may  further 
pray  in  aid  of  the  above  very  cursory  remarks  respecting  it,  the 
observations  already  made  upon  the  yet  more  general  principle, 
that  a  man  shall  not  he  permitted  to  tahe  advantage  of  ids  own 
wrong-'  and  shall  at  once  proceed  to  offer  some  remarks  as  to  the 
v'kRRm  ^^-^^  '^^'^  ^  consideration  is  needed  to  support  ""'a  promise, 
and  as  to  the  sufficiency  and  essential  requisites  thereof. 


Ex  NUDo  Pacto  non  oritue  Actio. 

(Noy,  Max.,  24.) 
No  cause  of  action  arises  from  a  bare  promise. 

Xudum  pactum  may  .be  defined  in  the  words  of  Ulpian,  to  be 
where  nulla  suhest  causa  jjropier  conventionem*  i.  e.,  where  there 
is  no  consideration  for  the  promise  or  undertaking  of  one  of  the 
contracting  parties;  and  it  is  a  fundamental  principle  in  our 
system  of  law,  that  from  such  a  promise  or  undertaking  no  cause 
of  action  can  arise.  "  A  consideration  of  some  sort  or  other  is 
so  absolutely  necessary  to  the  forming  of  a  contract,  that  a  nudum 
pactum,  or  agreement  to  do  or  pay  anything  on  one  side,  without 

■  Williams  v.  East  India  Co.,  3  East,  193  ;  cited  per  Lord  Ellenborou"-li   C 
J.,3M.  &S.  561. 

2  See  per  Parke,  B.,  8  Excli.  400  ;  per  Lord  Kenyon,  C.  J.,  E.  v.  Fillongley, 
2  T.  E.  711;  adopted  per  Patteson,  J.,  Reg.  v.  St.  Marylebone,  16  Q.  B.  305: 
71  E.  0.  L.  R.  Duke  v.  Forbes,  1  Exch.  356,  368,  whicli  shows  that  illegality 
will  not  be  presumed.  And  see  the  maxim  omnia  prwsumuntur  rile  esse  acta, 
post,  Chap.  X. 

3  Ante,  p.  255. 

^  D.  2. 14.  7,  §4;  Plowd.  309,  n.;  Vin.  Abr.  ''Ntidum  Pactum,''  (A).     See 
1  Powell,  Contr.,  330  et  seq.    As  to  the  doctrine  of  nudum  pactum  in  the  civil 
law,  see  Pillans  v.  Van  Mierop,  3  Burr.  1670  et  seq. ;  1  Ponbl    Eq     5th  ed 
335(a).  '  ■' 
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any  compensation  on  the  otiipr,  is  totally  void  in  law,  and  a  man 
cannot  be  compelled  to  perform  it.'"  A  valid  and  sufficient 
consideration  or  recompense  for  making,  or  motive  or  induce- 
ment to  make,  the  promise  upon  -whicli  a  party  is  sought  to  be 
charged,  is  of  the  very  essence  of  a  simple  contract.  There  must 
be,  in  the  language  of  Pothier,  une  cause  (Tou,  naisse  Vohligatinn^' 
and  without  this  no  action  can  be  maintained  upon  it.  Accord- 
ingly, if  one  man  promises  to  give  another  lOOZ.,  there  is  no 
consideration  moving  from  the  promisee,  and  therefore  there  is 
nothing  binding  on  the  promisor.^  A  gratuitous  promise  or 
"^undertaking  may  indeed  form  the  subject  of  a  moral  r.;i,,-n-, 
obligation,  and  may  be  binding  in  honour,  but  it  does 
not  create  a  legal  responsibility.''  Nor  will  a  mere  voluntary 
courtesy  or  service  uphold  an  assumpsit,  unless  moved  by  a 
previous  request.'  In  these  and  similar  cases  the  rule  is,  nuda 
pactio  obligationem  non  parii.^ 

Where  indeed  a  promise  is  made  under  seal,  the  solemnity  of 
that  mode  of  delivery  is  held  to  import,  at  law,  that  there  was  a 
sufficient  consideration  for  the  promise,  so  that  the  plaintiff'  is 
not  in  this  case  required  to  prove  such  consideration ;  nor  can 
the  deed  be  impeached  by  merely  showing  that  it  was  made 
without  consideration,  unless  proof  be  given  that  it  originated 
in  fraud.'  Neither  is  a  consideration  nccgssary  for  the  validity 
of  a  conveyance  operating  at  common  law ;  but,  unless  a  use  is 
expressly  limited  thereby,  or  it  appears  to  be  the  intention  of 
the  grantor  to  part  with  the  estate  without  a  consideration,  the 
use  will  result  in  his  favour.  If)  however,  such  should  not 
appear  to  be  the  intention  of  the  grantor,  and  yet  an  express 
limitation  of  the  use  should  prevent  the  estate  from  resulting  at 

'  3  Bla.  Com.,  21st  ed.,  445;  Noj',  Max.,  9t]i  ed.,  p.  348. 

2 1  Pothier,  Oblig.  5. 

3  2  Bla.  Com.,  21st  cd.,  445;  Yin.  Abr.,  "  Contract,"  (K). 

<  Judgm,  1  II.  Bla.  327.  See  Balie  v.  West,  13  C.  B.  460 :  7C  E.  C.  L.  R.; 
Elsee  v^Gatward,  5  T.  R.  143,  149. 

^  Lampleigh  v.  Bratlnvait,  Hob.  105  ;  per  Parke,  .T.,  Reason  v.  Wirdnam,  1 
C.  &  P.  434;  Bartholomew  v.  Jackson,  20  Johns.  (U.  S.)  R.  2R.  Physicians 
and  counsel  have  no  legal  title  to  remuneration,  unless  an  express  agreement  cr 
actual  contract  be  shown :  Veitch  v.  Russell,  3  Q.  B.  928  :  43  E.  C.  L.  R. ;  Hog- 
gins V.  Gordon,  Id.  4CG. 

6  D.  2.  14.  7,  §  4 ;  C.  4.  65.  27;  Brisson  ad  verb,  "midiis.'" 

7  2  Bla.  Com.,  16th  ed.,  446,  n.  (4).  Per  Parke,  B.,  WalUs  v.  Daj-,  2  M.  & 
W.  277. 
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law,  there  would  still  be  in  equity  a  resulting  trust  in  his  favour. 
Even  in  the  case  of  a  deed,  moreover,  it  is  necessary  to  observe 
r-^^w-.-,  the  distinction  between  a  good  and  a  valuable  *considera- 
tion ;  the  former  is  such  as  that  of  blood,  or  of  natural 
love  and  affection,  as  when  a  man  grants  an  estate  to  a  near 
relative,  being  influenced  by  motives  of  generosity,  prudence, 
and  natural  duty.  Deeds  made  upon  this  consideration  are 
looked  upon  by  the  law  as  merely  voluntary,  and,  although  good 
as  between  the  parties,  are  frequently  set  aside  in  favour  of 
creditors  and  bond  fide  purchasers.^  On  the  other  hand,  a 
valuable  consideration  is  such  as  money,  marriage,  or  the  like ; 
and  this  is  esteemed  by  the  law  as  an  equivalent  given  for  the 
grant,  and  makes  the  conveyance  good  as  against  a  subsequent 
purchaser.^ 

When,  therefore,  a  question  arises  between  one  who  has  paid  a 
valuable  consideration  for  an  estate,  and  one  who  has  given  nothing, 
it  is  a  just  presumption  of  law,  that  such  voluntary  conveyance, 
founded  only  on  considerations  of  affection  and  regard,  if  coupled 
with  a  subsequent  sale,  was  meant  to  defraud  those  who  should 
afterwards  become  purchasers  for  a  valuable  consideration,  it 
being,  upon  the  whole,  more  fit  that  a  voluntary  grantee  should 
be  disappointed,  than  that  a  fair  purchaser  should  be  defrauded.' 

A  consideration  for  q,  simple  contract  has  been  defined  thus  : — 
"  any  act  of  the  plaintiff'  from  which  the  defendant  derives  a 
benefit  or  advantage,  or  any  labour,  detriment,  or  inconvenience 
sustained  by  the  plaintiff;  however  small  the  benefit  or  incon- 
venience may  be,  is  a  sufficient  consideration,  if  such  act  is 
performed,  or  such  inconvenience  suffered,  by  the  plaintiff'  with 
j-„g^^  the  consent,  either  express  *or  implied,  of  the  defendant."* 
And  again,  "  consideration  means  something  which  is  of 
some  value  in  the  eye  of  the  law  moving  from  the  plaintiff'.  It 
may  be  some  benefit  to  the  defendant  or  some  detriment  to  the 

'  2  Bla.  Com.,  21st  ed.,  SflT,  444 ;  per  Lord  Tcnterdcn,  C.  J.,  Gully  v.  Bishop 
of  Exeter,  10  B.  &  C.  C06  :  21  E.  C.  L.  R.     See  Bac.  Max.,  reg.  18. 

2  2  Bla.  Com.,  21st  ed.,  207,  444  ;  10  B.  &  C.  606  :  21  E.  C.  L.  R. 

3  Judgm.  Doe  d.  Otley  v.  Manning,  9  East,  66.    See  2  Q.  B.  860  ■  42  E   C 
L.  R. 

I  1  Selw.,  N.  P.,  lOth  ed,,  41;  Judgm.  2  E.  &  B.  487-8 :  75  E.  C.  L.  R.;  per 
Parke,  B.,  Moss  v.  Hall,  5  Excli.  4!) ;  Crowtlier  v.  Farrer,  15  Q.  B.  677,  680 :  69 
E.  C.  L.  R. ;  Hulse  v.  Hulse,  17  C.  B.  711 :  84  E.  C.  L.  R. 
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plaiatiff,  btit,  at  all  events,  it  must  be  moving  from  the  plaintiff.'" 
For  instance,  where  plaintiff  stipulated  to  discharge  A.  from  a 
portion  of  a  debt  due  to  himself,  and  to  permit  B.  to  stand  in  his 
place  as  to  that  portion,  defendant  stipulating,  in  return,  that  B. 
should  give  plaintiff  a  promissory  note ;  the  consideration  mov- 
ing from  plaintiff,  and  being  an  undertaking  detrimental  to  him, 
■was  held  snfdcient  to  su.stain  the  promise  by  defendant?  Where, 
however,  A.  being  indebted  to  plaintiff  in  a  certain  amount,  and 
B.  being  indebted  to  A.  in  another  amount,  the  defendant,  in 
consideration  of  being  permitted  by  A.  to  sue  B.  in  his  name, 
promised  to  pay  A.'s  debt  to  the  plaintiff,  and  A.  gave  such  per- 
mission, whereupon  defendant  recovered  from  B.,  judgment  was 
arrested,  on  the  ground  that  plaintiff  was  a  mere  stranger  to 
the  consideration  for  the  promise  made  by  defendant,  having 
done  nothing  of  trouble  to  himself  or  of  benefit  to  the  defendant.^ 

*So,  where  in  an  action  of  assiwij^sit  the  consideration  r.^^«q-| 
for  the  defendant's  promise  was  stated  to  be  the  release 
and  conveyance  by  the  plaintiff  of  his  interest  in  certain  premises, 
at  the  defendant's  request,  but  the  declaration  did  not  show  that 
the  plaintiff'  had  any  interest  in  the  premises  except  a  lien  upon 
them,  which  was  expressly  reserved  by  him,  the  declaration  was 
held  bad,  as  disclosing  no  legal  consideration  for  the  alleged 
promise.^ 

In  debt  for  money  had  and  received,  kc,  the  defendant  pleaded 
the  execution  and  delivery  to  the  plaintiff  of  a  deed  securing  to 
the  plaintiff  a  certain  annuity,  and  acceptance  of  the  same  by  the 
plaintiff'  in  full  satisfaction  and  discharge  of  the  debt ;  replication, 

■  Per  Patteson,  J.,  Thomas  T.  Thomas,  2  Q.  B.  S.j9  :  43  E.  C.  L.  R;  Price  v. 
Easton,  4  B.  &  Ad.  4.33  ;  24  E.  C.  L.  R.;  Ethvards  v.  Bangh,  11  U.  &  W.  641; 
Bridgman  v.  Dean,  7  E:ali.  ID'.i ;  "Wade  v.  Simeon,  2  C.  B.  548  :  53  E.  C.  L.  R.; 
Llewellyn  v.  Llewellyn,  15  L.  J.,  Q.  B.  4 ;  Crow  v.  Rogers,  1  Stra.  592 ;  Lilly 
V.  Hays,  5  A.  &  E.  548  :  31  E.  C.  L.  11.;  Galloway  v.  Jackson,  3  Scott,  N.  R. 
753,  703 ;  Thornton  v.  Jenyns,  1  Scott,  N.  R.  52 ;  Jackson  v.  Cobbin,  8  M.  & 
W.  790 ;  Cowper  v.  Green,  7  M.  6:  W.  633  ;  1  Roll.  Abr.  23,  pi.  29 ;  Fisher  v. 
Waltham,  4  Q.  B.  889  :  45  E.  C.  L.  R. ;  Wilson  v.  Wilson,  1  H.  L.  Cas.  538. 

'Peate  V.  Dickeu,  1  Cr.,  M.  &  R.  422:  Tipper  v.  Bicknell,  3  Bin-.,  N.  C. 
710  ;  32  E.  C.  L.  R.;  Harper  v.  Williams,  4  Q.  B.  219 :  45  E.  C.  L.  R. 

'  Bourne  v.  Mason,  1  Ventr.  6. 

*  Kaye  v.  Button,  7  M.  &  Gr.  807:  49  E.  C.  L.  R.:  recognising  Edwards  v. 
Baugh,  11  31.  &  W.  641;  Lyth  v.  Ault,  7  Exch.  60!) ;  Strickland  v.  Turner,  Id. 
208  ;  Premlin  v.  Hamilton,  8  Exch.  308  ;  see  Cooper  v.  Parker,  14  C.  B.  118  :  78 
E.  C.  L.  R.;  Millward  v.  Littlewood,  5  Exch.  775  ;  Wild  v.  Harris,  7  C.  B.  999  : 
62  E.  C.  L.  R.;  Holmes  v.  Penney,  9  Exch,  584,  589. 
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that  no  memorial  of  the  annuity  deed  had  been  enrolled  pur- 
suant to  the  statute ;  that  the  anauity  being  in  arrear,  the  plaintiff 
brought  an  action  to  recover  the  amount  of  the  arrears;  that  de- 
fendant pleaded  in  bar  the  non-enrolment  of  the  memorial ;  and 
that  plaintiff  thereupon  elected  and  agreed  that  the  indenture 
should  be  null  and  void,  and  discontinued  the  action.  The  replica- 
tion was  held  to  be  a  good  answer  to  the  plea,  since  it  showed  that 
the  accord  and  satisfaction  thereby  set  up  had  been  rendered 
nugatory  and  unavailing  by  the  defendant's  own  act.^ 

It  will  be  evident  from  the  cases  just  cited,  and  from  the 
additional  authorities  presently  referred  to,  that,  in  defining 
nudum  pactum  to  be,  ubi  nulla  subest  causa  propter  conventionem, 

^„„„,-,  the  word  causa  must  be  taken  to  *mean  a  consideration 
r  6741 

which  confers  that  which  the  law  regards  as  a  benefit  on 

the  party ;  it   must  not  be  confounded  with  the  motive  which 

induces  or  disposes  a  person  to  enter  into  a  contract  f  nor  Avill  it 

suffice,  if  colourable  merely  and  illusory.' 

An  agreement  was  entered  into  between  plaintiffj  who  was  the 
widow,  and  defendant  and  S.  T.,  who  were  the  executors  of  J.  T., 
by  which  after  reciting  that  J.  T.  had  verbally  expressed  his 
desire  that  plaintiff  should  have  a  certain  house,  &c.,  during  her 
life,  and  reciting  also,  that  defendant  and  S.  T.  were  desirous  that 
such  intention  should  be  carried  into  effect:  it  was  witnessed 
that,  "in  consideration  of  such  desire,  and  of  the  premises,"  the 
executors  would  convey  the  house,  &c.,  to  the  plaintiff  for  her 
life;  "provided  nevertheless,  and  it  is  hereby  further  agreed  and 
declared,"  that  the  plaintiff  should,  during  her  possession,  pay  to 
the  execu-tors  11.  yearly  towards  the  ground-rent,  payable  in 
respect  of  the  said  house  and  adjoining  premises,  and  should 
keep  the  said  house,  &c.,  in  repair :  it  was  held,  that  the  agree- 
ment so  to  pay,  and  to  keep  the  premises  in  repair,  was  a 
consideration  for  the  agreement  by  the  defendant  and  S.  T.,  and 
that  respect  for  the  wishes  of  the  testator  formed  no  part  of  the 
legal  consideration  for  their  agreement,  and  need  not  be  stated  in 
the  declaration.^    This  case,  therefore,  is  illustrative  of  the  posi- 

'  Turner  v.  Brown,  3  C.  B.  157  :  54  E.  C.  L.  R. 

°  Per  Lord  Denman,  C.  J.,  and  Pattesoii,  J.,  3  Q.  B.  859 :  43  E.  C.  L.  R. ;  Id. 
861  (a). 

■''  White  V.  Bluett,  33  L.  J.,  Excli.  36.  See  Gough  v.  Pindon,  7  Exch.  48 ; 
Frazer  v.  Hatton,  3  C.  B.,  N.  S.  513 ;  89  E.  C.  L.  R. 

4  Thomas  v.  Thomas,  2  Q.  B.  851:  42  E.  0.  L.  R.:  possibly  such  an  agreement 
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tion,  that  the  motive  whiGli  actuates  a  man  is  quite  distinct  from, 
and  forms  no  *part  of,  the  legal  consideration  for  his  r.v./,>-r-, 
promise,  and  serves  likewise  to  illustrate  the  remark  of 
Pothier,  who  says.  La  causa  de  Vengagement  que  contracts  Vune  des 
parties  est  ce  que  Vautre  des  jiarties  lui  donne  ou  s'engage  de  lid 
donner  ou  le  risque  dont  elle  se  ckarf/e} 

After  some  conflict  in  the  decisions  and  dicta^  respecting  the 
sufficiency  of  a  mere  moral  obligation,  it  may  now  be  considered  as 
established  that  such  a  consideration  will  not  support  a  subsequent 
express  promise.  "  Mere  moral  feeling,"  says  Lord  Denman,  C.  J.,  in 
a  modern  case,  "is  not  enough  to  afE'ect  the  legal  rights  of  parties;"^ 
nor  can  a  subsequent  express  promise  convert  into  a  debt  that 
which  of  itself  was  not  a  legal  debt  ;^  and  although  the  mere  fact 
of  giving  a  promise  creates  a  moral  obligation  to  perform  it,  yet 
the  enforcement  of  such  promises  by  law,  however  plausibly 
justified  by  the  desire  to  effect  all  conscientious  engagements, 
might  be  attended  with  mischievous  consequences  to  society ;  one 
of  which  would  be  the  frequent  preference  of  voluntary  under- 
takings to  claims  for  just  debts.  Suits  would  thereby  be  multi- 
plied, and  voluntary  undertakings  would  also  be  multiplied,  to 
the  prejudice  of  real  creditors.'^ 

*A  good  and  sufficient  consideration  is,  then,  essential   r.v.^^yp-i 
to  the  validity  of  a  simple  contract,  whether  such  con- 
tract be  written  or  verbal.    The  law  of  England,  indeed,  does  not 
recognise  any  other  distinction  than  that  between  agreements  by 

as  the  above  would  be  lield  to  be  a  mere  voluntary  conveyance  as  against  a 
subsequent  purchaser  for  value :  per  Patteson  J.,  Id.  860.  See,  also,  per  Cole- 
ridge, .!.,  Id.  861. 

1 1  Pothier,  Oblig.  52. 

2  See  Judgm.  Littlefield  v.  Shoe,  3  B.  &  Ad.  813:  22  E.  C.  L.  K.:  Judgm. 
Monkman  v.  Shepherdson,  11  A.  &  E.  41."i,  416: '39  E.  C.  L.  R.:  and  in  East- 
wood V.  Kenyon,  Id.  4:0 ;  Meyer  v.  Haworth,  8  A.  &  E.  467:  33  E.  C.  L.  R. 
See,  also,  Lee  v.  Muggeridgo,  5  Taunt.  36 :  IB.  0.  L.  R. :  the  doctrine  laid 
down  in  which  case  is  qualified,  3  B.  &  Ad.  813 :  33  E.  C.  L.  R.;  11  A.  &  E. 
450  :  39  E.  C.  L.  R. ;  2  Wms.  Saund.,  5th  ed.,  137  c.  note  (i) 

3  Beaumont  v.  Reeve,  8  Q.  B.  483 :  55  E.  C.  L.  R. :  cited  and  recognized, 
Fisher  v.  Bridges,  3  E.  &  B.  643  :  77  E.  C.  L.  R. ;  8.  C,  3  Id.  118 ;  75  E.  C.  L.  R. ; 
Eastwood  V.  Kenyon,  11  A.  &  E.  438  :  39  E.  C.  L.  R.;  Wendell  v.  Admy,  3  B. 
&P.  247,  249  (a).  In  Jennings  v.  Brown,  9  M.  &  W.  501,  Parke,  B.,  obsi  ivcs, 
in  reference  to  Binnington  v.  Wallis,  (4  B.  &  Aid.  650  :  6  E.  C.  L.  R.;)  that 
the  giving  up  the  annuity  was  "a  mere  moral  consideration,  which  is  nothing." 

«  Per  Tindal,  C.  J.,  Kaye  v.  Button,  7  M.  &  Gr.  811-12 :  49  E.  C.  L.  R. 
5  Judgm.  11  A.  &  E.  450,  551:  39  E.  C.  L.  R. 
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specialty  and  those  by  parol.  If  agreements  are  merely  written, 
and  not  specialties,  tliey  are  parol  agreements,  and  a  considera- 
tion miist  be  proved.  The  law,  it  has  been  observed,^  "  supplies 
no  means  nor  affords  any  remedy  to  compel  the  performance  of 
an  agreement  made  without  sufficient  consideration.  Such  agree- 
ment is  nudum  2Mctum  ex  quo  non  oritur  actio ;  and  whatsoever 
may  be  the  sense  of  this  maxim  in  the  civil  law,  it  is  in  the  last- 
mentioned  sense  only  that  it  is  to  be  understood  in  our  law." 

A  promise,  therefore,  by  A.  (the  father)  to  pay  for  goods  pre- 
viously supplied  to  B.  (his  legitimate  child)  without  his  (A.'s) 
sanction  or  request  would  not  be  binding  f  though  where  the 
father  of  an  illegitimate  child  promised  the  mother  that  if  she 
would  abstain  from  affiliating  the  child,  he  would  pay  a  weekly 
sum  for  its  maintenance,  an  action  was  held  to  lie  for  a  breach 
of  this  undertaking.^  And  a  husband  has  been  held  liable  for 
the  necessary  expense  of  the  interment  of  his  wife  to  a  mere 
volunteer.'' 

As  regards  bills  of  exchange  and  promissory  notes  the  rule  is, 
l-^„„„-,  that  either  of  these  instruments  is  presumed  to  be  *made 
u.pon,  and  prima  facie  imports,  consideration.  And  the 
words  "  value  received "'  express  only  what  the  law  will  imply  from 
the  nature  of  the  instrument,  and  the  relation  of  the  parties  apparent 
upon  it,*"  and  then  the  maxim,  exj^ressio  eorum  ijuse  taciti.  insunt  nihil 
operatur,  is  applicable,''  In  an  action,  accordingly,  upon  a  bill  or  note 
between  the  immediate  parties  thereto,  the  consideration  may  be 
inquired  into  ;  and  if  it  be  proved  that  the  plaintiff  gave,  and  the 
defendant  received,  no  value,  the  action  will  fail.''     AVhere,  ob- 

1  Per  Skyimer,  C.  B.,  Rann  v.  Hughes,  7  T.  R.  350,  □.  (a).  See,  per  Lord 
Kenyon,  C.  J.,  3  T.  R.  431;  Judgm.  Bank  of  Ireland  v.  Archer,  11  M.  &  W.  889. 

2  Shellon  v.  Springett,  11  G:  B.  453  :  73  E.  C.  L.  R. ;  Mortimer  v.  Wright,  6 
M.  &  W.  483. 

3  Linnegcar  v  Hodd,  5  C.  B.  437:  57  E.  C.  L.  R.;  Hicks  v.  Gregory,  8  C.  B. 
378  :  65  E.  C.  L.  R. ;  Jennings  v.  Brown,  9  M.  &  W.  496  ;  Crowhurst  v.  Lave- 
rack,  8  Exch.  308. 

"  Ambrose  v.  Kerrison,  10  0.  B.  776  :  70  E.  C.  L.  R.:  recognised  Jenkins  v. 
Tucker,  1  H.  Bla.  91. 

'■  Hatch  V.  Trayes,  11  A.  &  E.  703  :  39  E.  C.  L.  R.:  joer  Lord  EUenborough, 
C.  J.,  Grant  v.  Da  Costa,  3  M.  &  S.  353. 

6  Ante,  p.  596. 

7  Southall  V.  Rigg,  and  Forman  v.  "Wright,  11  C.  B.  481,  492 :  73  E.  C.  L.  R.; 
Crofts  V.  Beale,  11  C.  B.  173 :  73  E.  C.  L.  R.;  Kearns  v.  Durell,  6  Id.  596  :  60 
E.  C.  L.  R. :  and  cases  cited  infra. 
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serves  Cresswell,  J./  tliere  is  a  promise  to  pay  a  certain  sum,  all 
being  supposed  to  be  due,  "  each  part  of  tlie  money  expressed  to 
be  due  is  the  consideration  for  each  part  of  the  promise ;  and  the 
consideration  as  to  any  part  failing,  the  promise  is  i^ro  tanio  nudum 
pactum."  The  plea  of  no  consideration  to  a  declaration  on  a  bill 
or  note  must  show  how  the  want  of  consideration  arises,  and  dis- 
tinctly allege  that  there  was  no  other  consideration  for  it  than 
that  mentioned.^ 

In  actions  not  between  immediate  parties  to  a  bill  or  note,  the 
established  rule  is  that  some  suspicion  must  be  cast  upon  the 
plaintiff's  title  before  he  can  be  compelled  to  prove  what  con- 
sideration he  has  given  for  it.  If,  for  instance,  a  promissory  note 
were  proved  to  have  been  obtained  by  fraud,  or  affected  by  ille- 
gality, such  proof  affords  a  presumption  that  the  person  guilty  of 
the  illegality  would  dispose  of  it,  and  would  place  it  in  the  hands 
of  another  person  to  sue  upon  it,  and  consequently  *casts  r.j;.^-Q-i 
upon  the  plaintiff  the  burden  of  showing  that  he  was  a 
bond  fide  indorsee  for  value.^ 

As  it  appears  needless  to  cite  additional  cases  in  support  or 
illustration  of  a  maxim  so  comprehensive  and  so  well  established 
as  that  now  under  review,  we  may  proceed  to  observe,  that,  not 
only  must  the  consideration  for  a  promise  be  suf&cient  in  con- 
templation of  law,  but  it  must,  as  already  intimated,  move  from, 
the  2^laintijf,  that  is  to  say,  there  must  be  a  legal  privily  between 
the  parties  to  the  contract  alleged.  Where,  therefore,  B.,  the 
country  attorney  of  A.,  sent  a  sum  of  money  to  the  defendants, 
who  were  his  London  agents,  to  be  paid  to  C.  on  account  of  A., 
and  the  defendants  promised  B.  to  pay  the  money  according  to 
his  directions,  but  afterwards,  being  applied  to  by  C,  refused  to 
pay  it,  claiming  a  balance  due  to  themselves  from  B.  on  a  general 
account  between  them,  it  was  held  that  an  action  for  money  had 
and  received  would  not  lie  against  the  defendants  at  the  suit  of 

'  11  C.  B.  494  :  73  E.  C.  L.  R. ;  see  Warwick  v.  Nairn,  10  Excli.  702. 

2  Sonthall  v.  Rigg  siqva;  Boden  v.  Wright,  13  C.  B.  445  ;  74  E.  C.  L.  R. 

'  Per  Parke,  B.,  Bailey  v.  Bidwell,  l''>  M.  &  W.  73 ;  Smith  v.  Braiiie,  10  Q. 

B.  244,  250-1:  71  E.  C".  L.  B.;  Harvey  v.  Towers,  0  Exch.  050  ;  Mather  v.  Lord 
Maidstone,  1  C.  B.,  K.  S.  273  ;  87  E.  C.  L.  R.;  S.  C.  18,  C.  B.  273  ;  Berry  v. 
Alderman,  14  C.  B.  95:  78  E.  C.  L.  R.;  Dobie  v.  Larkan,  10  Exch.  770.  The 
proposition  stated  in  the  text  is  more  fully  set  forth  per  Lord  Caniplull,  ('.  J., 
Pitch  v.  Jone's,  5  E.  &  B.  238 :  85  E.  C.  L.  R.     See,  also,  Munroe  v.  Bordier,  8 

C.  B.  863 :  65  E.  C.  L.  R. ;  Judgm.  May  v.  Seyler,  2  Exch.  560 ;  Robinson  v. 
Reynolds,  (in  error,)  2  Q.  B.  196 :  43  E.  C.  L.  R. 
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A.^  "The  general  rule,"  observed  Lord  Denman,  C.  J.,  "un- 
doubtedly is,  that  there  is  no  privity  between  the  agent  in  town 
and  the  client  in  the  country ;  and  the  former  cannot  maintain  an 
r»r"7Qi  ^c^ioii  *against  the  latter  for  his  fees,  nor  the  latter  against 
the  former  for  negligence." 

Having  thus  briefly  shown  the  nature  of  the  consideration  and 
of  the  I'l'l'vity  which  are  necessary  to  a  valid  contract,  we  may 
proceed  to  specify  the  important  distinctions  which  exist  between 
considerations  executed,  concurrent,  continuing,  and  executory ;  and, 
in  the  first  place,  we  may  observe  that  a  bygone,  or  completely 
executed,  consideration,  unless  supported  by  an  antecedent  re- 
quest, either  express  or  implied,  will  not  suffice  in  law  to  sustain 
a  subsequent  promise.  If,  for  example,  a  man  disburse  money 
about  the  affairs  of  another  without  request,  and  then  the  latter 
promise  that,  in  consideration  that  the  former  had  disbursed  the 
money  for  him,  he  will  pay  him  £20,  this  is  not  a  good  con- 
sideration, because  it  is  executed  f  but,  if,  in  such  a  case,  there 
were  a  previous  request  to  pay  the  money,  then  the  subsequent 
promise  would  not  be  a  bare  or  naked  one,  but  would  couple 
•itself  with  the  precedent  request,  and  with  the  merits  of  the  party 
which  were  procured  by  that  request,  and  would,  therefore,  be 
founded  upon  a  good  consideration.^ 

A  declaration  in  assumjmt  stated  that  in  consideration  of  the 
plaintiff's  agreeing  to  stay  proceedings  in  an  action  against  B.,  the 
defendant  promised  to  pay  the  amount  upon  a  certain  event ;  at 
the  trial  the  following  agreement  was  proved :  "  In  consideration 
of  the  plaintiff's  having  agreed  to  stay  proceedings  against  B.  &c. ;" 
it  *was  held  that  the  contract  was  an  executory  contract, 


"""'   and  a  continuing  agreement  to  stay  proceedings,  and  that 
there  was  therefore  no  variance.'' 

'  Cobb  V.  Becko,  6  Q.  B.  930 :  51  E.  C.  L.  R.;  Eobbins  v.  Fennel!,  11  Q.  B. 
248  :  63  E.  C.  L.  R.;  Bluck  v.  Siddaway,  15  L.  J.,  Q.  B.  859  ;  Hooper  v.  Treffiy, 
1  Exch.  17.  See  Litt  v.  Martindale,  18  C.  B.  314 :  86  E.  C.  L.  R. :  wbere  there 
seems  to  liave  been  very  slight  (if  any)  evidence  of  privity ;  Moore  v.  Bushell, 
27  L.  J.,  Exch.  3 ;  Gerhard  v.  Bates,  3  E.  &  B.  476 :  75  E.  C.  L.  R.;  Brewer 
V.  Jones,  10  Exch.  655. 

2  Per  Tindal,  C.  J.,  Thornton  v.  Jenjais,  1  Scott,  N.  R.  74,  citing  Hunt  v. 
Bate,  Dyer,  373,  and  1  Roll.  Abr.  11.  See  particularly  Rosoorla  v.  Thomas,  8 
Q.  B.  334 :  43  E.  C.  L.  R. 

i"  Lampleigh  v.  Brathwalt,  Hob.  lOS  ;  S.  C.  1  Smith,  L.  C,  4th  ed.,  118 ;  per 
Parke,  J.,  Reason  v.  "Wirdnam,  1  C.  ct  P.  434 :  13  E.  C.  L.  R.;  1  Wms.  Saimd. 
364(1). 

<  Tanner  v.  Moore,  9  Q.  B.  9.:  58  E.  C.  L.  R. 
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But  although  in  general  a  past  consideration  -will  not  support 
a  promise  at  law,  there  are,  nevertheless,  cases  in  "which  a  past  or 
executed  consideration  will  be  supported  by  an  implied  ante- 
cedent request.  Where,  for  instance,  the  party  sought  to  be 
charged  has  derived  benefit  from  that  which  is  alleged  to  be  the 
consideration  for  his  promise,  the  acceptance  and  enjoyment  of 
this  benefit  will,  in  legal  contemplation,  be  deemed  sufficient  to 
support  the  averment  of  defendant's  promise  and  request,  because 
from  such  subsequent  enjoyment  the  law  will  imply  a  previous 
request ;  thus,  if  a  man  pays  money,  or  buys  goods  for  me,  with- 
out my  knowledge  or  request,  and  afterwards  I  agree  to  the  pay- 
ment, or  receive  the  goods ;  my  conduct,  as  showing  a  ratification 
of  the  contract,  will  have  a  retrospective  operation,  and  will  be 
held  tantamount  to  a  previous  request,  according  to  a  maxim, 
which  will  be  hereafter  considered,  omnis  ratiliabitio  retrb  iraldtur 
et  mandato  priori  sequipiamhir} 

In  Paynter  v.  "Williams,"  the  facts  were  these: — A  pauper, 
whose  settlement  was  in  the  parish  of  A.,  resided  in  the  parish  of 
B.,  and,  whilst  there,  received  relief  from  the  parish  of  A.,  which 
relief  was  afterwards  discontinued,  the  overseers  objecting  to  pay 
any  more,  unless  the  pauper  removed  into  his  own  parish.  The 
pauper  was  subsequently  taken  ill,  and  attended  by  the  plaintiflj 
an  apothecary,  who,  after  continuing  to  attend  him  for  r.^oo-i-i 
*nine  weeks,  sen't  a  letter  to  the  overseers  of  A.,  upon  the  ^ 

receipt  of  which  they  directed  the  allowance  to  be  renewed,  and 
it  was  accordingly  continued  to  the  time  of  the  pauper's  decease: 
it  was  held,  that  the  overseers  of  A.  were  liable  to  pay  so  much 
of  the  apothecary's  bill  as  was  incurred  after  the  letter  was  re- 
'ceived,  for  they  knew  of  the  plaintiff's  attendance,  which  know- 
ledge amounted,  under  the  circumstances  of  the  case,  to  an 
acceptance,  retainer,  or  adoption  of  the  plaintiff's  services,  and 
created  a  legal  liability.^ 

The  law  will  also  imply  an  antecedent  request  where  the  con- 
sideration consists  in  this — that  the  plaintiff  has  been  compelled 
to  do  that  to  which  the  defendant  was  legally  compellable — on 

'  See  also,  1  Wms.  Saund.  264,  (1);  Simpson  v.  Egginglon,  10  Exch.  845; 
Streeter  v.  Horlock,  1  Bing.  34 :  8  E.  C.  L.  R. 

2 1  Cr.  &  M.  810. 

« 1  Cr.  &  M.  819,  820 :  Wing  t.  Mill,  1  B.  &,  Aid.  104 ;  Atkins  v.  Banwell,  2 
East,  505. 
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wliicli  principle  depends  the  riglit  of  a  surety,  "who  has  been 
damnified,  to  recover  an  indemnity  from  his  principal,^  or  contri- 
bution from  a  co-surety  or  joint  contractor.^ 

Where,  moreover,  the  consideration  is  past,  it  appears  to  be 
unnecessary  to  allege  a  request,  if  the  act  stated  as  the  considera- 
tion cannot,  from  its  nature,  have  been  a  gratuitous  kindness,  but 
imports  a  consideration  per  se?  Thus,  in  a  recent  case,  which  was 
an  action  of  assumpsit  for  money  lent,  it  was  held  unnecessary  to 
allege  that  the  money  was  lent  at  the  defendant's  request ;  for 
there  cannot  be  a  claim  for  money  lent  unless  *there  be  a 
loan,  and  a  loan  implies  an  obligation  to  pay.^  In  the 
case  of  money  paid,  however,  the  above  doctrine  will  not  apply, 
because  a  gratuitous  payment  would  not  create  a  legal  obligation ; 
and  "  no  man  can  be  a  debtor  for  money  paid  unless  it  was  paid 
at  his  request."" 

In  assumpsit  for  work  and  labour  done  by  the  plaintiff  for  the 
defendant,  in  consideration  whereof  the  latter  promised  to  pay, 
after  judgment  by  default  and  error  brought,  it  was  objected,  that 
this  was  a  past  consideration,  and,  not  being  laid  to  be  done  at 
the  defendant's  request,  it  could  be  no  consideration  to  raise  an 
assumpsit ;  and  the  Court  said,  they  took  the  rule  of  law  to  be, 
that  a  past  consideration  is  not  sufficient  to  support  a  subsequent 
promise,  unless  there  was  a  request  of  the  party,  either  express  or 
implied,  at  the  time  of  performing  the  consid'eration,  and  the 
judgment  was  accordingly  reversed.* 

A  distinction  will  be  noted  between  cases  like  the  above,  and 

1  Toussaint  v.  Martinnant,  2  T.  E.  100  ;  Done  v.  Walley,  3  Exch.  198. 

2  Per  Lord  Kenyon,  C.  J.,  8  T.  E.  186  ;  Batard  t.  Hawes,  3  E.  &  B.  287,  396  : 
77  E.  C.  L.  E.;  Earl  of  Mountcasliell  v.  Barber,  14  C.  B.  53 :  78  E.  C.  L.  E.- 
Holmes V.  Williamson,  6  M.  &  S.  158  ;  Kemp  v.  Einden,  13  M.  &  W.  421;  Edger 
V.  Knapp,  6  Scott,  N.  E.  707;  Davies  v.  Humphreys,  6  jM.  &  W.  153,  168 ; 
Brown  v.  Lee,  6  B.  &  C.  689:  18  E.  0.  L.  E.;  Cowell  v.  Edwards,  3  B.  & 
P.  268. 

3  See  1  Man.  &  Gr.  265,  note :  39  E.  C.  L.  E. :  cited  per  Parke,  B.,  13  M.  & 
W.  759. 

■i  Victors  V.  Davies,  12  M.  &  W.  758 ;  M'Gregor  v.  Graves,  8  Exch.  34. 

=  Per  Parke,  B.,  13  M.  &  W.  700  ;  Brittain  v.  Lloyd,  14  M.  &  W.  762  ;  cited 
in  Lewis  v.  Campbell,  8  C.  B,  541,  547:  65  E.  C.  L.  R.:  and  per  Parke,  B., 
Hutchinson  v.  Sydney,  10  Exch.  489.  See  the  Forms,  15  &  16  Vict.  c.  76, 
Sohed.  (B.),  Nos.  3,  4. 

6  Hayes  v.  Warren,  2  Stra.  933,  cited  1  Wme.  Sannd.  264  (1).  See,  in  further 
illustration  of  the  subject  above  touched  upon,  Dietrichsen  v.  Giubelei,  14  M.  & 
W.  845 ;  Per  Parke,  B.,  King  y.  Scars,  3  Or.  M.  &  R.  53 ;  Emmens  v.  Elder- 
ton,  4  H.  L.  Gas.  634. 
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those  in  wliicli  it  has  been  held  that  an  express  promise  may 
efl'ectually  revive  a  precedent  good  consideration,  which  might 
have  been  enforced  at  law,  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law, 
as  in  the  case  of  infancy,  or  where  a  debt  is  barred  by  the  Statute 
of  Limitations. 

*" The  cases,"  says  Lord  Denman,  G.  J.,'  "in  which  it  r.x.pqo-i 
has  been  held,  that,  under  certain  circumstances,  a  con- 
sideration  insufficient  to  raise  an  implied  promise  will  neverthe- 
less support  an  express  one,  will  be  found  collected  and  reviewed 
in  the  note  to  AA^ennall  v.  Adney,^  and  in  the  case  of  Eastwood  v. 
Kenyon.^  They  are  cases  of  voidable  contracts  subsequently  rati- 
fied, of  debts  barred  by  operation  of  law  subsequently  revived, 
and  of  equitable  and  moral  obligations,  which,  but  for  some  rule 
of  law,  would  of  themselves  have  been  sufficient  to  raise  an  im- 
plied promise." 

The  principle  of  the  rule  stated  as  above  by  Lord  Denman.  and 
previously  laid  down  by  Lord  Mansfield,''  has  been  thus  more 
recently  explained,^  "that  where  the  consideration  was  originally 
beneficial  to  the  party  promising,  yet  if  he  be  protected  from 
liability  by  some  provision  of  the  statute  or  common  law  meant 
for  his  advantage,  he  may  renounce  the  benefit  of  that  law ;  and 
if  he  promises  to  pay  the  debt,  which  is  only  what  an  honest  man 
ought  to  do,  he  is  then  bound  by  the  law  to  perform  it."  Debts, 
for  instance,  barred  by  the  Statute  of  Limitations,  "  are  unques- 
tionably a  sufficient  consideration  for  every  promise  absolute  or 
unqualified,  qualified  or  conditional  to  pay  them.  Promises  to 
pay  a  debt  simply,  or  by  instalments,  or  when  the  party  is  able, 
are  all  equally  supported  by  the  past  consideration,  and,  when  the 
debts  have  become  payable  instmiter,  may  be  given  in  evidence  " 
in  support  of  the  ordinary  indebitatus  counts.  "  So  when  the 
debt  is  *not  already  barred  by  the  statute,  a  promise  to  r^./iqj.-| 
pay  the  creditor  will  revive  it  and  make  it  a  new  debt, 
and  a  promise  to  an  executor  to  pay  a  debt  due  to  a  testator 
creates  a  new  debt  to  him.     But  it  does  not  follow  that  though  a 

1  Roscoi-la  V.  Thomas,  3  Q.  B.  337 :  43  E.  C.  L.  R. ;  Judgm.  1  C.  B.  870  :  50 
B.  C.  L.  R. 

2  3  B.  &  P.  240.  3 11  A.  &  E.  438  :  39  E.  C.  L.  R. 
"  Hawks  T.  Sanders,  Cowp.  390  ;  Atkins  v.  Hill,  Id.  288. 

5  Judgm.  Earle  v.  Oliver,  2  Bxcli.  90. 
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promise  revives  the  debt  in  sucli  cases,  any  of  tliose  debts  will  be 
a  sufficient  consideration  to  support  a  promise  to  do  a  collateral 
thing,  as  to  supply  goods  or  perform  work  and  labour.^  In  such 
case  it  is  but  an  accord  unexecuted,  and  no  action  will  lie  for  not 
executing  it."^ 

With  reference  to  the.  above  class  of  cases,  we  must  remark 
that  the  distinction  is  v.ery  material  between  a  void  and  a  voidable 
contract.  For  instance,  in  the  case  of  infancy,  the  original  con- 
tract is  in  many  cases  voidable  only,  not  absolutely  void,  so  that 
the  liability  of  the  contracting  party  may  be  ratified  or  renewed 
withou.t  any  fresh  consideration;^  whereas  the  contract  of  a 
married  woman  is  absolutely  void  ;*  and,  therefore,  if  the  record 
states  that  goods  were  supplied  to  a  married  woman,  who,  after 
her  husband's  death,  promised  to  pay,  this  is  not  sufficient,  be- 
cause the  debt  was  never  owing  from  her.^ 

A  recent  case  may  be  adverted  to  as  showing  that  a  contract, 
which  could  not  originally  have  been  made  the  ground  of  an 
action,  may  be  converted,  by  a  subsequent  *express  pro- 
mise, into  a  cause  of  action  which  the  law  will  recognise 
as  valid.  A  verbal  agreement  was  entered  into  between  the 
plaintiff  and  defendants  respecting  the  transfer  of  an  interest  in 
land.  The  transfer  was  effected,  and  nothing  remained  to  be 
done  but  to  pay  the  consideration ;  it  was  held,  that  the  agree- 
ment not  being  in  writing,  as  required  by  the  Statute  of  Frauds, 
could  not  be  enforced  by  action,  but  that,  the  transferee,  after  the 
transfer,  having  admitted  to  the  transferor  that  he  owed  him  the 
stipulated  price,  the  amount  might  be  recovered  upon  the  count 
upon  an  account  stated  in  the  declaration.^ 

We  must,  in  the  next  place,  observe  that  the  subsequent  pro- 

'  Citing  Reeves  v.  Heanie,  1  M.  &  W.  323. 

2  Judgm.  3  Exch.  90. 

»  Per  Patteson,  J.,  8  A.  &  E.  470  :  35  E.  C.  L.  R.  See  the  note  (a)  to  Wen- 
nail  V.  Adney,  3  B.  &  P.  249. 

■»  See  Neve  v.  Hollands,  18  Q.  B.  263  :  83  E.  C.  L.  R. 

»  Meyer  v.  Haworth,  8  A.  &  E.  4G7,  409  :  35  E.  C.  L.  R.     In  Traver  v. , 

1  Sid.  57,  a  woman,  after  her  husband's  death,  promised  the  plaintiff,  a  creditor, 
that,  if  he  vrould  prove  that  her  husband  had  owed  him  £20,  she  -would  pay 
the  money.  This  was  held  a  good  consideration,  "because  it  was  a  trouble  and 
charge  to  the  creditor  to  prove  his  debt."     See  Cope  v.  Albinson,  8  Exch.  185. 

6  Cocking  V.  Ward,  1  C.  B.  858,  870  :  50  E.  C.  L.  R.  See  Smart  v.  Harding, 
15  C.  B.  652,  659  :  80  E.  C.  L.  R.;  Green  v.  Saddington,  7  E.  &B.  503  :  90  B. 
C.  L.  R. 
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mise,  like  tlie  antecedent  request,  may,  in  many  cases,  he  implied. 
For  instance,  a  promise  to  pay  interest  will  be  implied  by  law 
from  the  forbearance  of  money  at  the  defendant's  request  ;^  but 
where  the  consideration  has  been  executed,  and  a  promise  would, 
under  the  circumstances,  be  implied  by  law,  it  is  clearly  established 
that  no  express  promise  made  in  respect  of  that  prior  considera- 
tion, differing  from  that  which  by  law  would  be  implied,  can  be 
enforced  f  for,  were  it  otherwise,  there  would  be  two  co-existing 
promises  on  one  consideration.'  It  has,  however,  been  said  that 
the  cases  establishing  this  proposition  may  have  proceeded  on 
another  principle,  viz.,  that  the  consideration  was  exhausted  by 
the  promise  implied  by  law  from  the  very  execution  of  it,  and 
that,  consequently,  any  promise  made  afterwards  must  be  nudum 
pactum,  there  remaining  *no  consideration  to  support  it.*  rsfloc-i 
"  But  the  case  may  perhaps  be  different  where  there  is  a 
consideration  from  which  ?20  promise  would  be  implied  by  law, 
that  is,  where  the  party  suing  has  sustained  a  detriment  to  him- 
self, or  conferred  a  benefit  on  the  defendant,  at  his  request,  under 
circumstances  which  would  not  raise  any  implied  promise.  In  such 
cases  it  appears  to  have  been  held,  in  some  instances,  that  the  act 
done  at  the  request  of  the  party  charged,  is  a  sufficient  considera- 
tion to  render  binding  a  promise  afterwards  made  by  him  in 
respect  of  the  act  so  done."^ 

But  however  this  may  be,  it  is,  as  previously  stated,  quite  clear, 
that,  where  the  consideration  is  past,  the  promise  alleged,  even  if  ex- 
press, must  be  identical  with  that  which  would  have  been  implied 
by  law  from  the  particular  transaction ;  in  other  words,  "a  past  and 
executed  consideration  will  support  no  other  promise  than  such 
as  may  be  implied  by  law  ;"^  thus,  in  assumpsit,  the  declaration 
stated,  that,  in  consideration  that  plaintiff,  at  the  request  of  de- 
fendant, had  bought  a  horse  of  defendant  at  a  certain  price,  de- 
fendant promised  that  the  horse  wa^  free  from  vice,  but  deceived 
the  plaintiff  in  this,  to  wit,  that  the  said  horse  Avas  vicious.     On 

1  Nordenstrom  v.  Pitt,  13  JI.  &  W.  723. 

2  Judgm.  Kaye  v.  Button,  7  M.  &  Gr.  815 :  49  E.  C.  L.  R. :  and  cases  there 
cited. 

•■"  Per  Maule,  B.,  Hopkins  v.  Logan,  5  M.  &  W.  249. 
<  See  Deacon  v.  Gridley,  15  C.  B.  395 :  80  E.  C.  L,  R. 
5  Judgm.  7  JI.  &  Gr.  816 :  49  E.  C.  L.  R. 

«  Per  Parke,  B.;  Atkinson  v.  Stephens,  7  Exch.  572  ;  Judgm.  Earle  t.  Ohver, 
2  Exch.  89 ;  Lattimore  v.  Garrard,  1  Exch.  809,  811. 
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motion  in  arrest  of  judgment,  this  declaration  was  held  bad ;  for 
the  executed  consideration,  though  laid  with  a  request,  neither 
raised  by  implication  of  law  the  promise  charged  in  the  declara- 
tion, nor  would  support  such  promise  if  express ;  the  Co^irt  in 
this  case  observing,  that  the  only  promise  which  would  result 
jj^     ^    from  the  '-''consideration,  as  stated,  and  be  co-extensive 
with  it,  would  be  to  deliver  the  horse  upon  request.^ 
In  an  action  against  the  public  officer  of  an  insurance  and  loan 
company,  the  second  count  of  the  declaration  stated,  that  it  was 
agreed  between  the  company  and  the  plaintiff,  that  from  the  1st 
of  January  then  next,  the  plaintiff,  as  the  attorney  of  the  said 
company,  shoLild  receive  a  salary  of  1001.  per  annum,  in  lieu  of 
rendering  an  annual  bill  of  costs  for  general  business ;  and  in 
■consideration  that  the  plaintiff  had  promised  to  fulfil  the  agree- 
ment on  his  part,  the  company  promised  to  fulfil  the  same  on 
their  part,  and  to  retain  and  employ  the  plaintiff  as  such  attorney:'^ 
the  verdict  being  in  favour  of  the  plaintiff,  the  judgment  was 
afterwards  arrested  by  the  Court  of  Common  Pleas,  upon  this 
ground,  that  there  was  no  sufficient  consideration  to  sustain  that 
part  of  the  count  above  referred  to,  which  alleged  a  promise  to 
retain  and  employ  the  plaintiff,  the  Court  holding  that  the  lan- 
guage of  the  agreement,  as   stated,  imported   an  obligation  to 
furnish  actual  employment  to  the  plaintiff  in  his  profession  of  an 
attorney,  and  that  inasmuch  as  the  consideration  set  forth  was  in 
the  past,  that  the  plaintiff  had  promised  to  perform  his  part  of  the 
agreement,  such  consideration  being  a  past  or  executed  promise 
was  exhausted  by  the  like  promise  of  the  company  to  perform 
the  agreement,  and  did  not  enure  as  a  consideration  for  the  addi- 
tional part  of  the  promise  alleged  to  retain  and  employ  the 
plaintiff  in  the  sense  before  mentioned,  as  also  to  perform  the 
r*fi8Sl  ^gi'ssment.     The  view  thus   taken,  *however,  was  pro- 
nounced erroneous  by  the  Court  of  Exchequer  Chamber, 
and   afterwards   by  the   House   of   Lords,   who  held   that   tlie 
averment  as  to  retaining  and  employing  the  plaintiff  were  not  to 
be  understood  as  importing  a  contract  beyond  the  strict  legal 
effect   of  the   agreement,  whence  it  followed  that   the  mutual 

1  Roscoila  V.  Thomas,  3  Q.  B.  234,  237 :  43  E.  0.  L.  R. 

2  Emrnens  v.  Elderton,  4  H.  L.  Cas.  624 ;  S.  C.  13  C.  B.  495 :  76  E.  C.  L. 
E.:  6  Id.  160  :  60  E.  C.  L.  R.;  4  Id.  479  :  56  E.  C.  L.  R.;  cited  Payne  v.  New 
.South  "Wales,  &c.,  Steam  Nav.  Co.,  10  Exch.  283,  290. 
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promises  to  perform  sucli  agreement  laid  in  the  count  of  the 
declaration  subjected  to,  were  a  suflicient  legal  consideration  to 
sustain  the  defendant's  promise.^ 

A  concurrent  consideration  is  where  the  act  of  the  plaintiff  and 
the  promise  of  the  defendant  take  place  at  the  same  time ;  and 
here  the  law  does  not,  as  in  the  case  of  a  bygone  transaction, 
require  that,  in  order  to  make  the  promise  binding,  the  plaintifi' 
should  have  acted  at  the  request  of  the  defendant  ;^  as,  where  it 
appeared  from  the  whole  declaration  taken  together,  that,  at  the 
same  moment,  by  a  simultaneous  act,  a  promise  was  made,  that, 
on  the  plaintiff's  accepting  bills  drawn  by  one  of  the  parties 
then  present,  the  defendants  should  deliver  certain  deeds  to  the 
plaintiff  when  the  bills  were  paid,  it  was  held,  that  a  good  con- 
sideration was  disclosed  for  the  defendants'  promise.'  So,  where 
the  promise  of  the  plaintiff  and  that  of  the  defendant  are  simul- 
taneous, the  one  may  be  a  good  and  sufB.cient  consideration  for 
the  other  ;*  as  where  two  parties,  upon  the  same  occasion,  and  at 
the  same  time,  mutually  promise  to  perform  a  certain  agreement 
not  then  actually  entered  into,  the  consideration  moving  from  the 
one  party  is  sufficient  to  support  the  promise  by  the  other.^ 

*Again,  where  by  one  and  the  same  instrument,  a  sum  [-.^..^qq-, 
of  money  is  agreed  to  be  paid  by  one  of  the  contracting  -' 

parties,  and  a  conveyance  of  an  estate  to  be  at  the  same  time 
executed  by  the  other,  the  payment  of  the  money  and  the  execu- 
tion of  the  conveyance  may  very  properly  be  considered  concur- 
rent acts ;  and,  in  this  case,  no  action  can  be  maintained  by  the 
vendor  to  recover  the  money  until  he  executes,  or  offers  to 
execute,  a  conveyance.''  It  may,  indeed,  be  stated,  generally, 
that  neither  party  can  sue  on  such  an  entire  contract  without 
showing  a  performance  of,  or  an  offer,  or,  at  least  a  readiness  and 
willingness  to  perform,  his  part  of  the  agreement,  or  a  wrongful 

'  Emmens  v.  Elderton,  supra. 
"2  Per  Tinclal,  C.  J.,  8  Bing.  N.  C,  715  :  82  E.  C.  L.  R. 
5  Tipper  V.  Bicknell,  Id.  710  ;  West  v.  Jackson,  16  Q.  B.  280  :  71  E.  C.  L.  R. 
^  As  to  want  of  ??i«iiiaZ4<j/ in  contracts,  see  Broom's  Com.  810,   et  scq.,  and 
cases  cited,  Id.  574. 

5  Thornton  v.  Jenyns,  1  M.  &  Gr.  166  :  39  E.  C.  L.  R.  See  King  v.  Gillett, 
7  M.  &  TV.  55 ;  Harrison  v.  Cage,  1  Lord  Raym.  386  ;  cited  Smitli  v.  AVoodflne, 
1  C.  B.,  N.  S.,  667:  87  E.  C.  L.  R. 

6  Per  Lord  Tenterden,  C.  J.,  Spiller  y.  Westlake,  2  B.  &  Ad.  157  :  22  E.  C. 
L.  R. 
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discharge  or  prevention  of  such  performance  by  the  other  party; 
in  which  latter  case  the  party  guilty  of  the  wrongful  act  shall 
not,  in  accordance  with  a  maxim  already  considered,  be  allowed 
to  take  advantage  of  it,  and  thereby  to  relieve  himself  from 
liability  for  breach  of  contract.^ 

In  addition  to  cases  in  which  the  consideration  is  concurrent, 
or  is  altogether  past  and  executed,  others  occur  wherein  the 
consideration  is  continuing  at  the  time  of  making  the  promise ; 
thus  it  has  been  held,  that  the  mere  relation  of  landlord  and 
tenant  is  a  sufficient  consideration  for  the  tenant's  promise  to* 
manage  a  farm  in  a  husbandlike  manner.^ 

*Lastly,  "whenever  the  consideration  of  a  promise  is 
executory,  there  must,"  it  has  been  said,^  "ex  necessitate  rei, 
have  been  a  request  on  the  part  of  the  person  promising ;  for  if 
A.  promise  to  remunerate  B.,  in  consideration  that  B.  will  per- 
form something  specified,  that  amounts  to  a  request  to  B.  to 
perform  the  act  for  which  he  is  to  be  remunerated."  Here  the 
consideration  constitutes  a  condition  precedent  to  be  performed 
by  B.  before  his  right  of  action  accrues ;  but  whether  or  not,  in 
any  given  case,  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  con- 
sideration, must  be  gathered  from,  and  depends  entirely  upon,  the 
words  and  nature  of  the  agreement,  and  the  intention  of  the 
contracting  parties.^ 


Caveat  Emptor. 

(Hob.  99.) 
Let  a  purcliaser  beware. 
It  seems  clear,  that,  according  to  the  civil  law,  a  warranty  of 
title  was,  as  a  general  rule,  implied  on  the  part  of  the  vendor 

^Ante,  p.  258,  et  seq.  "If  a  party  does  all  he  can  to  perform  the  act  wliicli  lie 
has  stipulated  to  do,  but  is  prevented  by  the  wrongful  act  of  the  other  party,  he 
is  in  the  same  situation  as  if  the  performance  had  been  perfected.  "—PerHol- 
royd,  J.,  Studdy  v;  Sanders,  5  B.  &  C.  639  :  11  E.  C.  L.  R.;  see  also,  Caines  v. 
Smith,  15  M.  &  W.  189. 

2  Powley  V.  Walker,  5  T.  R.  .373  ;  recognised  Beale  v.  Sanders,  3  Bing.  N. 
C,  850  :  33  E.  C.L.  R.;  Massey  v.  Goodall,  17  Q.  B.  310  :  79  E.  C.  L   R 

n  Smith,  L.  C.,4thed.,  131. 

*■  Thorpe  v.  Thorpe,  1  Lord  Raym.  663  ;  S.  C,  1  Salk.  171,  is  a  leading  case 
upon  this  subject. 
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of  land,  so  that  in  case  of  eviction  an  action  for  damages  lay 
against  him  at  the  suit  of  the  vendee,  slve  iota  res  evincatur,  sive 
pars,  habet  regressum  emptor  in  venditorem ;^  and  again,  non  duhita- 
tur,  etsi  specialiter  venditor  evidionem  non  promiserit,  re  evictu,  <:  r 
empio  compeiere  actionem?  With  us,  however,  the  negative  of  the 
above  proposition  holds,  and  it  is  accordingly  laid  down,  that,  "if 
a  man  buy  lands  whqreunto'  another  hath  title,  which  the  buyer 
knoweth  not,  yet  *ignorance  shall  not  excuse  him."^  By  r^-nq-,-, 
the  civil  law,  as  observed  by  Sir  E.  Coke,  every  man  is 
.bound  to  warrant  the  thing  that  he  sells  or  conveys,  albeit  there 
be  no  express  warranty ;  but  the  common  law  binds  him  not, 
unless  there  be  a  warranty,  either  in  deed'  or  in  law ;  for  caveat 
emptor,^  qui  ignorare  non  dehuit  quod  jus  alienuni  emif — let  a  pur- 
chaser, who  ought  not  to  be  ignorant  of  the  amount  and  nature 
of  the  interest  which  he  is  about  to  buy,  exercise  proper  caution. 

The  following  examples  may  suffice  to  show  generally  the  • 
mode  in  which  the  maxim  caveat  emptor  has  been  applied  in 
practice  to  the  sale  of  realty ;  and  since  it  would  be  incompatible 
with  the  plan  of  this  volume  to  enter  at  any  length  into  an  exam- 
ination of  the  very  numerous  cases  which  have  been  decided  af 
law  and  in  equity  with  respect  to  the  operation  of  the  above  rule, 
we  must  content  ourselves  with  referring  below  to  several  works 
of  high  authority  in  ivhich  this  important  subject  will  be  found 
minutely  treated.' 

Where,  on  the  sale  of  an  estate,  certain  woods  were  falsely 
represented  as  actually  producing  =£250  per  annum  on  an  aver- 
age of  the  fifteen  preceding  years,  but  it  appeared  that  the 
manner  of  making  the  calculation  was  explained  at  the  sale,  that 
a  paper  was  exhibited,  showing  that  the  woods  had  not  been 
equally  cut,  and  that  the  purchaser  likewise  sent  down  his  own 
surve^-ors,  who  thought  that  the  woods  had  been  cut  in  an 
improper  manner.  Lord  Thurlow  refused  to  give  the  [-..joq.-,^ 
*purchaser  relief  by  ordering  an  allowance  to  be  made,  "^ 

and  held  that  the  maxim,  c«we«<  emptor,  applied;  but  he  observC'l, 

'  D.  21.  2.  1.  2  C.  8.  4.',.  0. 

"  Doct.  and  Stud.,  bk.  2,  ch.  47. 

<  See  Worthington  v.  Warrington,  5  C.  B.  635  :  57  E.  C.  L.  R. 
^  Co.  Litt.  103.  a.    "I  have  alwaj'S  understood  tliat  in  purchases  of  land  the 
rule  is  caveat  emptor  .■"  per  Lawrence,  J.,  Gwithin  v.  Stone,  3  Taunt.  439. 
6  Hobart,  99. 
'  Sudg.,  V.  &  P.,  13th  ed,,  272,  et  seq.;  1  Story,  Eq.  Jurisp.,  6th  ed.,  ch.  6. 
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that  if  tlie  representation  were  make  generally,  and  it  were  dis- 
tinctly proved  that  the  fact  stated,  though  literally  true,  yet  was 
made  out  by  racking  the  woods  beyond  the  course  of  husbandry, 
that  would  be  a  fraud  in  the  representation,  which  might  be 
relieved  against ;  and  he  further  remarked,  that  the  maxim  caveat 
emptor,  does  not  apply  "  where  there  is  a  positive  representation 
essentially  material  to  the  subject  in  question,  and  which,  at  the 
same  time,  is  false  in  fact,"  provided  proper  diligence  be  used  by 
the  purchaser  in  the  course  of  the  transaction.^ 

By  agreement  for  the  purchase  of  a  piece  of  land,  entered  into . 
between  the  defendants,  who  were  the  assignees  of  B.,  and  the 
plaintiff,  it  was  stipulated  on  behalf  of  the  defendants  that  they 
should  not  be  obliged  to  make  any  warranty  of  title,  the  plaintiff' 
having  agreed  to  accept  a  conveyance  of  such  right  or  title  as 
might  be  the  defendants',  with  all  faults  and  defects  if  any. 
Before  any  conveyance  was  executed,  the  plaintiff  asked  the 
defendants  whether  any  rent  had  ever  been  paid  for  the  land,  and 
they  replied  that  none  had  been  paid  by  the  bankrupt,  nor  by 
any  person  under  whom  he  claimed,  whereas,  in  fact,  rent  had 
been  paid  by  the  person  who  had  sold  the  land  to  the  bank- 
rupt. The  plaintiff  having  been  evicted  sued  the  defendants  for 
recovery  of  his  purchase-money,  and  the  judge  having  left  to  the 
jury  the  question  whether  the  non  communication  of  the  fact  of 
payment  of  rent  was  fraudulent  or  not,  a  verdict  was  found  for 
r^;.pqo-|  the  defendants.  This  verdict  the  *Court  in  banc  refused 
'-  -'to  set  aside,  and  Bay  ley,  J.,  observed,  "I  make  no  dis- 
tinction between  an  active  and  a  passive  communication;  if  a 
seller  fraudulently  conceal  that  which  he  ought  to  communicate, 
it  will  render  the  contract  null  and  void.  But  the  authorities 
establish  that  the  concealment  must  be  fraudulent."^  The  case 
just  cited  is  a  direct  authority  in  support  of  the  rule  of  law  laid 
down  by  Lord  St.  Leonards,  that — "  If,  at  the  time  of  the  con- 
tract, the  vendor  himself  was  not  aware  of  any  defect  in  the 
estate,  it  seems  that  the  purchaser  must  take  the  estate  with  all 
its  faults,  and  cannot  claim  any  compensation  for  them."^ 

'  Lownes  v.  Lane,  2  Cox,  363. 

2  Early  v.  Garrett,  9  B.  &  0.  928,  932 :  17  E.  C.  L.  R. ;  Duke  of  Norfolk  t. 
Worthy,  1  Camp.  837 ;  "White  v.  Cuddon,  8  CI.  &  Pin.  766  ;  Turner  v.  Harvey, 
1  Jac.  169,  178  ;  Phillips  v.  Duke  of  Bucks,  1  Vern.  227. 

s  Sugd.,  Y.  &  P.,  13th  ed.,  1. 
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Wliere,  however,  a  particular-  description,  of  tte  estate  is  given, 
wTiich  turns  out  to  be  false,  and  the  purchaser  cannot  be  proved 
to  have  had  a  distinct  knowledge  of  its  actual  state  and  con- 
dition, he  will  be  entitled  to  compensation,  although  a  Court  of 
equity  will  compel  him  to  perform  his  contract.  The  rule  of 
caveat  emptor,  indeed,  has  no  application  where  the  defect  is  a 
latent  one,  and  of  such  a  nature  that  the  purchaser  cannot  by 
the  greatest  attention  discover  it,  and  if  moreover,  the  vendor  be 
cognizant  of  it,  and  do  not  acquaint  the  purchaser  with  the  fact 
of  its  existence :  for  in  this  case  the  contract  would  not  be  con- 
sidered binding  at  law,  and  equity  would  not  enforce  a  specific 
performance.^  It  appears,  however,  to  be  settled,  that  if  the  sub- 
ject-matter of  the  contract  of  sale  be  agreed  to  be  taken  "  with  all 
faults,"  the  insertion  of  this  condition  will  *excuse  the  r....^Q ,-, 
vendor  from  stating  those  within  his  knowledge,  although 
he  "^^■ill  not  be  justified  in  using  any  artifice  to  conceal  them  from 
the  purchaser.  And  even  if  the  purchaser  might,  by  the  exercise 
of  proper  precaution,  have  discovered  the  defect,  equity  will  not 
assist  the  vendor  in  case  he  has  industriously  concealed  it.^  So, 
from  Attwood  v.  Small,  the  principle  is  clearly  deducible,  that  if 
a  purchaser,  choosing  to  judge  for  himself,  does  not  effectually 
avail  himself  of  the  knowledge  or  means  of  knowledge  accessible 
to  him  or  his  agents,  he  cannot  afterwards  be  permitted  to  say 
that  he  was  deceived  and  misled  by  the  vendor's  misrepresenta- 
tions ;  for  the  rule  in  such  a  case  is  caveat  emptor,  and  the  know- 
ledge of  his  agents  is  as  binding  on  him  as  his  own  knowledge. 
It  is  his  own  folly  and  laches  not  to  use  the  means  of  knowledge 
within  his  reach,  and  he  may  properly  impute  any  loss  or  injury 
in  such  a  case  to  his  own  negligence  and  indiscretion.' 

AVhere  the  defects  are  p)otent,  and  such  as  might  have  been  dis- 
covered by  a  vigilant  man,  or  where  the  contract  was  entered 
into  with  full  knowledge  of  them,  equity  will  not  afford  relief; 

'  Sugd.,  y.  &  P.,  13th  ed.,  277.     See,  also,  1  Slory  Eq.  Jurisij.,  Gth  ed.,  247. 

iiSugd.,  V.  i;P.,13tlied.,  279. 

«  Atwood  V.  Small,  6  CI.  &  Fin.  232,  233 ;  see  "Wilde  v.  Gibson,  1  H.  L.  Cas. 
605  ;  commeuted  on,  Sugd.,  V.  &  P.,  13tli  ed.,  273-4.  Equity  will  not  "  inter- 
pose in  favor  of  a  man  who  wilfully  was  ignorant  of  that  which  he  ought  to 
have  known, — a  man  who,  without  exercising  that  diligence  which  the  law 
would  expect  of  a  reasonable  and  careful  person,  committed  a  mistuke,  in  con- 
sequence of  which  alone  the  proceedings  in  court  have  arisen  :"  per  Lord  Camp- 
bell, Duke  of  Beaufort  v.  Neeld,  12  CI.  &  Fin.  248,  286. 
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for,  in  tlie  former  case,  tlie  rule  is,  vigilantihus  non  dormientihus  jura 
suhveniunt,  and  in  tlie  latter,  scientia  utrinque  par  pares  contrahentes 
facii — the  law  will  not  assist  an  improvident  purchaser,  nor  will 
i-^^Q_     it  ^interpose  where  both  the  contracting  parties  were 

equally  well  informed  as  to  the  actual  condition  of  the 
subject-matter  of  the  contract.' 

It  will  appear  from  the  preceding  brief  observations  that  the 
maxim  caveat  emptor  applies,  with  certain  specific  restrictions  and 
qualifications,-  both  to.  th-e  title  and  quality  of  the  land  sold.  We 
may  further  remart,  that,  as  to  the  title,  it  applies  equally, 
whether  the  vendor  is  in  or  out  of  possession,  for  he  cannot 
hold  the  lands  without  some  title  ;  and  the  buyer  is  bound  to  see 
it,  and  to  inspect  the  title-deeds  at  his  peril.  He  does  not  use 
common  prudence,  if  he  relies  on  any  other  security.^  The  ordi- 
nary course,  indeed,  which  is  adopted  on  the  sale  of  real  estates 
is  this :  the  seller  submits  his  title  to  the  inspection  of  the  pur- 
chaser, who  exercises  his  own  or  such  other  judgment  as  he  con- 
fides in,  on  the  goodness  of  the  title ;  and  if  it  should  turn  out  to 
be  defective,  the  purchaser  has  no  remedy,  unless  he  take  special 
covenant  or  warranty,  provided  there  be  no  fraud  practised  on 
him  to  induce  him  to  purchase.^  Thus,  if  a  regular  conveyance 
is  made,  containing  the  usual  covenants  for  securing  the  buyer 
against  the  acts  of  the  seller  and  his  ancestors  only,  and  his  title 
is  actually  conveyed  to  the  buyer,  the  rule  of  caveat  emptor  applies 
against  the  latter,  so  that  he  must,  at  his  peril,  perfect  all  that  is 
requisite  to  his  assurance  ;  and,  as  he  might  protect  his  purchase 
by  proper  covenants,  none  can  be  added.-*  An  administrator 
r*RQRi  f'^^^'i;  among  the  *papers  of  his  intestate,  a  mortgage 

deed,  purporting  to  convey  premises  to  him,  and  without 
arrears  of  interest.  Not  knowing  it  to  be  a  forgery,  he  assigned 
it,  covenanting,,  not  for  good  title  in  the  mortgagor,  but  only  that 
nothing  had  been  done  by  himself  or  the  deceased  mortgagee  to 
encumber  the  property ;  and,  as  this  precluded  all  presumption 
of  any  further  security,  the  assignee  was  held  bound  to  look  to 
the  goodness  of  the  title,  and  failed  to  recover  the  purchase- 

'  See  Sugd.,  V.  &  P.,  13Ui  ed.,  1. 

2  3  T.  R.  56,  65  ;  Eoswell  v.  Vauglian,  Cro.  Jac.  196 ;  per  Holt,  O.  J.,  1  Salk.  211. 

'  Per  Lawrence,  J,,  3  Bast,  323  ;  Jndgm.  Stephens  v.  De  Medina,  4  Q.  B.  428 : 
45  E.  C.  L.  E. 

*  See  note  (0;  Judgm.  Johnson  v.  Johnson,  3  B.  &  P.  170 ;  Arg.  3  East,  446 ; 
4  Rep.  26  ;  5  Rep.  84. 
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money .^  The  case  of  an  ordinary  mortgage,  however,  differs 
from  that  of  a  conveyance,  because  the  mortgagor  covenants  that, 
at  all  events,  he  has  a  good  title.^ 

In  cases  respecting  the  demise  of  land,  any  question  as  to  the 
conditions  of  the  demise  must,  in  the  absence  of  fraud,  be  de- 
termined by  considering  both  the  express  contract,. and  likewise 
the  warranty,  which  may,  according  to  circumstances,  either  arise 
by  implication  of  law,  or  be  inferred  from  the  conduct  of  the 
parties.  Bearing  upon  this  part  of  our  subject,  the  following 
cases  may  be  mentioned : — In  Sutton  v.  Temple,^  A.  agreed,  in 
writing,  to  take  eatage  (that  is,  the  use  of  the  herbage  to  be  eaten 
by  cattle)  of  twenty -four  acres  of  land  from  B.  for  seven  months, 
at  a  rent  of  40/.,  and  stocked  the  land  with  beasts,  several  of 
which  died  a  few  days  afterwards  from  the  effects  of  a  poisonous 
substance,  which  had  accidentally  been  spread  over  the  field 
without  B.'s  knowledge.  It  was  held  by  the  Court  of  Exchequer, 
that  A.,  nevertheless,  continued  liable  for  the  whole  rent,  and 
was  not  entitled  to  throw  up  the  land.  In  this  case  it  was  not 
suggested  that  the  plaintiff  B.,  had  the  least  *knowledge  r^oqir-i 
of  that  which  caused  the  injury  when  the  land  was  let : 
but  it  ^tas  contended,  that  under  the  above  circumstances,  there 
was  an  implied  warranty  on  the  part  of  the  plaintiff  that  the 
eatage  was  wholesome  food  for  cattle ;  the  rule  of  law  wag,  how- 
ever, stated  to  be,  that,  if  a  person  contract  for  the  use  and  oc- 
cupation of  land  for  a  specific  time,  and  at  a  specific  rent,  he  will 
be  bound  by  his  bargain,  even  though  he  take  it  for  a  particular 
purpose,  and  that  purpose  be  not  attained.  The  word  "  demise," 
it  was  observed,  certainly  does  not  carry  with  it  any  such  implied 
undertaking  as  that  above  mentioned ;  the  law  merely  annexes  to 
it  a  condition  that  the  party  demising  has  a  good  title  to  the 
premises,  and  that  the  lessee  shall  not  be  evicted  during  the 
term.^ 

1  Bree  v.  Holbecli,  Dougl.  G5.j ;  cited,  G  T.  R  606  ;  per  Gibbs,  C.  J.,  1  Mavsb. 
R.  163. 

2  Per  Lord  Keiiyon,  C.  J.,  Cripps  v.  Reade,  6  T.  R.  607. 
M3  M.  &  W.  53. 

"  12  il.  &  W.  63,  64.  In  Kintroa  v.  Perston,  1  H.  &  N.  357,  it  was  held  that 
upon  a  contract  for  the  sale  of  an  agreement  for  a  lease,  it  is  not  an  implied  con- 
dition that  the  lessor  has  power  to  grant  the  lease.  '  See  .Jinks  v.  Edwards,  11 
Exch.  775.  A  ccvenant  for  ciuiet  enjoyment  during  the  term,  is  implied  by  law 
from  a  demise  by  parol,  but  not  a  covenant  for  good  title ;  Brandy  v.  Cart- 
wright,  8  Exch.  913. 
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In  tlie  subsequent  case  of  Hart  v.  "Windsor/  the  Court  also 
lielcl  it  to  he  clear,  upon  the  old  authorities,  that  there  is  no  im- 
plied warranty  on  a  lease  of  a  house  or  of  land  that  it  is,  or  shall 
be,  reasonably  fit  for  habitation  or  cultivation ;  and  still  less  is 
there  a  condition  implied  by  law  on  the  demise  of  real  property 
only,  that  it  is  fit  for  the  purpose  for  which  it  is  let.  "  The  prin- 
ciples of  the  common  law  do  not  warrant  such  a  position ;  and 
though,  in  the  case  of  a  dwelling-house  taken  for  habitation,  there 
is  no  apparent  injustice  in  inferring  a  contract  of  this  nature,  the 
same  rule  must  apply  to  land  taken  for  other  purposes, — for 
._„  Q.  building  *upon,  or  for  cultivation, — and  there  would  be 
no  limit  to  the  inconvenience  which  would  ensue.  It  is 
much  better  to  leave  the  parties  in  every  case  to  protect  their 
interest  themselves  by  proper  stipulations ;  and,  if  they  really 
mean  a  lease  to  be  void  by  reason  of  any  imfitness  in  the  subject 
for  the  purpose  intended,  they  should  express  that  meaning."^ 
A  distinction  is,  moreover,  to  be  drawn  between  the  preceding 
cases  and  Smith  v.  Marrable,^  where  it  was  held,  that,  in  letting  a 
ready -furnished  house,  there  is  an  implied  condition  or  obligation 
that  the  house  is  in  a  fit  state  to  be  inhabited,  so  that  a  tenant 
may  quit  without  notice  if  the  premises  are  unfit  for  habitation. 

We  may  add,  that  the  principle  laid  down  in  Hart  v.  ATindsor 
above  cited,  viz.,  that  there  is  no  implied  warranty  on  the  demise 
of  a  house,  that  it  is,  or  shall  be,  reasonably  fit  for  habitation,  was 
fully  confirmed  and  acted  upon  in  Surplice  v.  Farnsworth,^  where 
it  was  held,  that  assumpsit  for  use  and  occupation  would  lie 
against  a  tenant  who  held  under  a  parol  agreement,  by  which  the 
landlord  was  to  do  the  necessary  repairs,  and  who  quitted,  be- 
cause the  premises,  owing  to  the  landlord's  default,  were  in  an 
untenantable  state,  although  there  had  not  been  and  could  not  be 

1  13  M.  &  w.  68. 

2  Judgm.  13  M.  &  W.  86,  87,  88.  This  was  an  action  of  debt  for  rent  due 
under  an  agreement  to  let  a  house  and  garden  ground  with  certain  fixtures ; 
and  the  plea  alleged  that  the  house  was  infested  with  bugs,  and  was  conse- 
quently unfit  for  habitation,  and  that  the  defendant  accordingly  quitted  before 
any  part  of  the  rent  became  due. 

3  11  M.  &  W.  5.  As  to  this  case,  see  12  M.  &  W.  60,  87 ;  and  per  Coltman, 
J.,  7  M.  &  Gr.  585  :  49  E.  C.  L.  E. 

1  7  M.  &.  Gr.  576 :  49  E.  C.  L.  R.:  recognising  Izon  v.  Gorton,  5  Bing.,  N. 
C.  501 :  94  E.  G.  L.  R.  See  Keates  v.  Earl  of  Cadogan,  10  C.  B.  591,  cited 
post,  p.  706  :  70  E.  C.  L.  R. 
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any  actual  beneficial  occupation  during  the  period  for  which  the 
rent  was  claimed. 

*We  shall,  in  the  next  place,  consider  how  far  the  p.x.pqq-| 
maxim  caveat  emptor  applies  in  the  case  of  a  sale  of  goods 
and  chattels,  first,  in  regard  to  the  quality  of  the  goods,  and 
secondly,  in  regard  to  the  title  to  them.  Now,  with  respect  to 
the  quality,  we  find  the  following  general  rule  laid  down  for  our 
guidance  by  Tindal,  C.  J. :  "  If  a  man  purchase  goods  of  a  trades- 
man, without,  in  any  way,  relying  upon  the  skill  and  judgment 
of  the  Tendor,  the  latter  is  not  responsible  for  their  turning  out 
contrary  to  his  expectation ;  but,  if  the  tradesman  be  informed  at 
the  time  the  order  is  given  of  the  purpose  for  which  the  article  is 
wanted,  the  buj-er  relying  upon  the  seller's  judgment,  the  latter 
impliedly  warrants  that  the  thing  furnished  shall  "be  reasonably 
fit  and  proper  for  the  purpose  for  which  it  is  required.''^  Ac- 
cordingly, where  an  agreement  is  for  a  specific  chattel  in  its  then 
state,  there  is  no  implied  warranty  of  its  fitness  or  merchantable 
quality;'  but  if  a  person  is  employed  to  make  sl  specific  chattel, 
there  the  law  implies  a  contract  on  his  part  that  it  shall  be  fit  for 
the  purpose  for  which  it  is  ordinarily  used.^  And  upon  a  sale 
not  by  sample,  and  without  warranty,  of  merchandise,  which  the 
buyer  has  no  opportunity  of  inspecting,  a  condition  that  the 
article  shall  fairly  and  reasonably  answer  the  description  in  the 
contract  is  implied.'' 

*Where  the  defendant,  a  broker,  bought  for  the  plaintiff  r^^^r,/,-, 
certain  scrip  certificates  in  a  projected  railway  company, 
which  turned  oirt  to  be  spurious,  but  which  were,  in  fact,  the 
only  certificates  which  passed  current  in  the  market,  in  an  action 

'  Brown  V.  Edgington,  2  Scott,  N.  R.,  504;  recognised  per  Parke,  B.,  12  M. 
&  W.  64 ;  Joins  V.  Bright,  5  Bing.  533  :  15  E.  C.  L.  R. ;  recognised  4  M.  &  W. 
406;  per  Abbott,  C.  J.,  Gray  v.  Cox,  4  B.  &  C.  108,  115:  10  E.  C.  L.  K.; 
Wright  V.  Croolies,  1  Scott,  N.  R.,  685. 

2  Parkinson  v.  Lee,  2  East,  314 ;  recognised  8  Bing.  53  :  31  E.  C.  L.  R.:  and 
12  M.  &  W.  64 ;  Chanter  v.  Hopkins,  4  M.  &  W.  399 ;  Laing  v.  Fidgcon,  6 
Taunt.  108  :  1  E.  C.  L.  R.;  Power  v.  Barham,  4  A.  &  E.  473  ;  31  E.  C.  L.  R.; 
and  cases  cited  nute,  p.  588  et  serj. 

'  Shepherd  v.  Pybus,  3  51.  &  Gr.  868  :  43  E.  C.  L.  R. ;  Camao  v.  Warrmer, 
1  C.  B.  356  :  50  E.  C.  L.  R.;  Street  v.  Blay,  2  B.  &  Ad.  456 ;  32  E.  C.  L.  R.; 
Keele  v.  Wheeler,  7  M.  &  Gr.  663  :  49  E.  C.  L.  R. 

■•  Miles  V.  Schihzzi,  17  C.  B.  619  :  84  E.  C.  L.  R.  See  Bull  v.  Robmson,  10 
Bxch.  343,  345. 
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brought  to  recover  tlie  price  paid  for  them  from  the  defendant, 
the  proper  question  for  the  jury  was  held  to  be,  Avhether  the 
plaintiff  had  or  had  not  obtained  for  his  money  that  particular 
thing  which  he  desired  to  purchase.^  It  has  been  held,  however, 
that  the  vendor  of  a  bill  of  exchange  impliedly  warrants  that  it  is 
of  the  kind  and  description  which  on  the  face  of  it  it  purports 
to  be.^ 

It  will,  of  course,  be  evident,  from  what  has  been  already  said, 
that  the  vendor  of  a  chattel  may  in  all  cases  expressly  limit  his 
responsibility  in  respect  of  the  quality  of  the  thing  sold,  or,  in 
other  words,  he  may,  by  express  stipulation,  exclude  that  con- 
tract which  the  law  would  otherwise  have  implied :  and,  referring 
the  reader  to  the  remarks  heretofore  made  and  authorities  cited 
as  to  this  poinf,^  we  may  observe,  that  a  warranty  will  not  neces- 
sarily be  implied  by  law  from  a  simple  commendation  of  the 
quality  of  goods  by  the  vendor ;  for  in  this  case  the  rule  of  the 
civil  law — simplex  commendatio  non  obligat* — has  been  adopted  by 
our  own,  and  such  simplex  commendatio  will,  in  most  cases,  be  re- 
r^Hf.-,-,  garded  *merely  as  an  invitation  to  custom,  since  every 
vendor  will  naturally  af&rm  that  his  own  wares  are  good,' 
unless  it  appear  on  the  evidence,  or  from  the  words  used,  that  the 
af&rmation  at  the  time  of  sale  was  intended  to  be  a  warranty,  or 
that  such  must  be  its  necessary  meaning  :*  it  is,  therefore,  laid 

'  Lamert  v.  Heath,  15  M.  &  W.  486  ;  (in  connection  with  wliicli  case  see  West- 
ropp  V.  Solomon,  8  C.  B.  345 :  65  E.  C.  L.  R.;  HaU  v.  Condor,  2  C.  B.,  N.  S., 
23,  40,  42 ;  89  E.  C.  L.  E.;  Smith  v.  Neale,  Id.  67,  89 ;  Lawes  v.  Pursei-,  6  E. 
&  B.  930  :  88  E.  C.  L.  R.  See  Mitchell  y.  Newhall,  15  M.  &  W.  308  ;  Chanter 
V.  Dewburst,  13  M.  &  W.  823  ;  Taylor  v.  Stray,  2  C.  B.,  N.  S.,  175  :  89  E.  C- 
L.  R. 

2  Gomperts  v.  Bartlett,  2  E.  &  B.  849  :  75  E.  C.  L.  R. :  (recognising  Jones 
V.  Eyde,  5  Taunt.^88:  IE.  C.  L.  R.;  and  Young  v.  Cole,  3  Bing.  N.  C.  734: 
33  E.  C.  L.  R.;)  Gumey  v.  Womersley,  4  E.  &  B.  133  :  83  E.  C.  L.  R. 

3  Ante,  p.  581 ;  Sharp  v.  The  Great  Western  R.  C,  9  M.  &  W.  7. 
1  D.  4.  3.  37. 

5  See,  per  Sir  Jas.  Mansfield,  C.  J.,  Vernon  v.  Keyes,  4  Taunt.  488,  493  ;  Arg. 
West  V.  Jackson,.  16  Q.  B.  282,  388:  71  E.  C.  L.  R.;  Chandelor  v.  Lopus,  Cro. 
Jac.  4.  A.  bought  a  waggon  at  sight  of  B.,  which  B.  affirmed  to  be  worth 
much  more  than  its  real  value :  Held  that  no  action  would  lie  against  B.  for 
the  false  affirmation,  there  being  no  express  warranty  nor  any  evidence  of 
fraud :  Davis  v.  Meelier,  5  Johns.  (U.  S.)  R.  354. 

6  Per  Buller,' J.,  3  T.  R.  57;  Allan  v.  Lake,  18  Q.  B.  560:  83  E.  C.  L.  R; 
Jones  V.  Clark,  27  L.  J.,  Ex.  165  ;  Vernede  v.  Weber,  1  H.  &  N.  311 ;  Simond 
v.  Braddon,  3  C.  B.,  N.  S.  821 :  89  E.  C.  L.  R, ;  Shepherd  v.  Kain,  5  B.  &  Aid. 
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down,  that,  in  a  purchase  without  warranty,  a  man's  eyes,  taste, 
and  senses  must  be  his  protection ,'  and  that  where  the  subject  of 
the  affirmation  is  mere  matter  of  opinion,^  and  the  vendee  may 
himself  institute  inquiries  into  the  truth  of  the  assertion,  the  af- 
firmation must  be  considered  a  "  nude  assertion,"  and  it  is  the 
vendee's  fault  from  his  own  laches  that  he  is  deceived.^  Either 
party  may,  therefore,  be  innocently  silent  as  to  grounds  open  to 
both  to  exercise  their  judgment  upon;  and  in  this  case,  aliud  est 
celare,  aliud  tacere — silence  is  by  no  means  equivalent  to  con- 
cealment.* 

"^Where,  moreover,  goods  have  been  sold  to  a  party  rjj«(^o-| 
who  subsequently  repudiates  them,  on  the  ground  that  he 
was  labouring  under  some  misconception  as  to  their  quality,  two 
questions  will  have  substantially  to  be  submitted  to  the  jury: 
first,  what  was  the  bargain  actually  made  between  the  parties? 
and,  secondly,  did  the  vendor,  by  his  fraud,  or  by  any  preponder- 
ance of  laches  on  his  part,  mislead  the  purchaser  as  to  the  subject- 
matter  of  the  sale?  If  fraud  be  negatived,  but  it  is  found  that 
the  contract  declared  upon  was  not  that  in  fact  made  according 
to  the  real  understanding  between  the  parties,  the  defendant  will 
not,  prima  facie,  be  fixed  with  the  character  of  emptor,  and  the 
maxim,  caveat  emptor,  will  not  therefore  apply ;  and  in  this  case, 
both  parties  being  innocent,  the  question  will  simply  be,  whose 

240 :  7E.  C.  L.  E.;  Freeman  v.  Baker,  5  B.  &  Ad.  797:  27  E.  C.  L.  R;  Budd 
V.  Pairmaner,  8  Bing.  52  :  21  E.  C.  L.  R. ;  Coverley  v.  Burrell,  5  B.  &  AM.  257  : 
7  E.  C.  L.  R. 
■  '  Pitz.,  Nat.  Brev.  94  ;  1  Roll.  Abr.  96. 

2  See  Power  v.  Barham,  4  A.  &  E.  473  :  31  E.  C.  L.  R. ;  Jend-n-iue  t.  Slade, 
2  Esp.,  N.  P.  C.  572. 

3  Per  Grose,  J.,  3  T.  R.  54,  55;  Bay  ley  v.  Merrel,  Cro.  Jao.  386;  S.  C,  3 
Btdstr.  94  ;  cited  and  distinguislied  in  Brass  v.  Maitland,  0  E.  ic  B.  470  :  88  E. 
C.  L.  R.;  Risney  v.  Selby,  1  Salk.  211  ;  S.  C,  2  Lord  Raym.  1118 ;  recog-pised 
Dobell  V.  Stevens  3  B.  &  C.  025  :  10  E.  C.  L.  R. ;  per  Tindal,  C.  J.,  Shrewsbury 
T.  Blount,  2  Scott,  N.  R.  594.     See  Price  v.  Macaulay,  2  De  G.,  M.  &  G.  339. 

*  Per  Lord  Mansfield,  C.  J.,  3  Burr.  1910 ;  cited,  per  Best,  0.  J.,  3  Bing.  77 : 
HE.  0.  L.  R. ;  Arg.  Jones  v.  Bowden,  4  Taunt.  851.  See  Laidlaw  v.. Organ, 
2  Wheaton,  (U,  S.)  R.  178  ;  Arg.  9  Id.  631,  632  ;  per  Abbott,  C.  J.,  Bowring  v. 
Stevens,  2  C.  &  P..  341 :  12  E.  C.  L.  R. 

As  to  what  will  constitute  fraudulent  concealment  in  the  view  of  a  Court  of 
Equity,  see  Bainbrigge  v.  Moss,  3  Jur.,  N.  S.  58.  By  such  C'uurt  the  maxim  qui 
mlt  dicipi  daipiatur,  is  recognised,  see  Reynell  v.  Sprye,  1  De  G.,  M.  &  G. 
687,  710. 
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conduct  has  exhibited  the  greater  laches,  since  on  him  should 
fall  the  loss.^ 

Where  the  vendor  affirms  that  the  thing  sold  has  not  a  defect, 
■which  is  a  visible  one,  and  obvious  to  the  senses,  the  rule,  caveat 
emptor,  is  without  doubt  applicable — ea  quse  commendandi  causa  in 
vendilionibus  dicuntur,  si  palain  appareant,  venditorerti  non  obligant? 
It  is,  indeed,  laid  down  by  the  older  authorities,  that  defects,  ap- 
parent  at  the  time  of  a  bargain,  are  not  ^included  in  a 
-'  warranty,^  however  general,  because  they  can  form  no 
subject  of  deceit  or  fraud  ;  and,  originally,  the  mode  of  proceed- 
ing for  breach  of  warranty  was  by  an  action  of  deceit,  grounded 
on  a  supposed  fraud ;  and  it  may  be  presumed,  that  there  can  be 
no  deceit  where  a  defect  is  so  manifest  that  both  parties  discuss 
it  at  the  time  of  the  bargain.  A  party,  therefore,  who  should  buy 
a  horse,  knowing  it  to  be  blind  in  both  eyes,  could  not  sue  on  a 
general  warranty  of  soundness.''  However,  if,  without  such  know- 
ledge on  the  part  of  the  purchaser,  a  horse  is  warranted  sound, 
which,  in  reality,  wants  the  sight  of  an  eye,  though  this  seems  to 
be  the  object  of  one's  sense,  yet,  as  the  discernment  of  such  de- 
fects is  frequently  matter  of  skill,  it  has  been  held  that  an  action 
on  the  case  lies  to  recover  damages  for  this  imposition.^ 

We  have  already,  in  noticing  the  maxim  as  to  dolus  malus,^  had 
occasion  to  observe  generally  the  effect  oi  fraud  in  vitiating  every 
kind  of  contract,  and,  certainly,  the  remarks  then  made  apply 
with  peculiar  force  to  the  contract  of  sale  ;  for  not  only  may  such 
contract,  before  its  completion,  be  repudiated  on  the  ground  of 
fraud,  but,  if  the  price  of  the  goods  sold  has  been  actually  paid, 
an  action  on  the  case  will  lie  at  suit  of  the  purchaser  to  recover 
damages  from  the  vendor.   "If,"  it  has  been  said  in  a  case  already 

1  Keele  v.  Wheeler,  7  M.  &  Gr.  665 :  49  E.  C.  L.  R.  See  Gregson  v.  Ruck, 
4  Q.  B.  737;  45  E.  C.  L.  R. :  where  specified  work  is  contracted  for  but  not 
completed,  that  party  whose  default  occasioned  the  non-completion  will  fail  in 
an  action  by  the  contractor  for  not  being  permitted  to  proceed  with  the  work  ; 
Pontifex  v.  Wilkinson,  3  C.  B.  349 :  53  E.  0.  L.  R.;  S.  C,  1  C.  B.  75 :  50  E. 
C.  L.  R. 

2  D.  18.  1.  43.  pr. 

3  See  as  to  warranty,  Bartholomew  v.  Bushnell,  30  Day  (U.  S.)  R.  371 ;  post, 
p.  706. 

*  Per  Tindal,  C.  J.,  Margelson  v.  Wright,  7  Bing.  605  :  30  E.  C.  L.  R.     See 
Liddard  v.  Kam,  3  Bing.  183  :  9  E.  C.  L.  R. 
«  Butterfeilds  v.  Burroughs,  1  Salk.  311 ;  3  Bla.  Com.,  31st  ed.,  166. 
« Ante,  p.  655. 
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cited/  "two  parties  enter  into  a  contract,  and  if  one  of  them,  for 
the  purpose  of  inducing  the  other  to  contract  with  him,  shall 
*state  that  which  is  not  true  in  point  of  fact,  ivhich  he  r^^r.,-^ 
knew  at  the  time  he  stated  it  not  to  be  true,  and  if,  upon 
that  statement  of  what  is  not  true,  and  what  is  known  by  the 
party  making  it  to  be  false,  this  contract  is  entered  into  by  the 
other  party,  then,  generally  speaking,  and  unless  there  is  more 
than  that  in  the  case,  there  will  be  at  law  an  action  open  to  the 
party  entering  into  such  contract,  an  action  of  damages  grounded 
■upon  the  deceit ;  and  there  will  be  a  relief  in  equity  to  the  same 
party  to  escape  from  the  contract  which  he  has  so  been  inveigled 
into  making  by  the  false  representation  of  the  other  contracting 
party."  In  the  common  law  reports,  accordingly,  many  cases  are 
to  be  found  noticed,  of  which  Pasley  v.  Freeman^  is  usually  cited 
as  the  leading  decision,  which  sufficiently  establish  that  a  false 
affirmation  made  by  the  defendant,  with  intent  to  defraud  the 
plaintiff,  whereby  the  plaintiff  receives  damage,  will  lay  the 
ground  of  an  action  upon  the  case  in  the  nature  of  deceit;  and 
this  proposition  may,  in  fact,  be  considered  as  included  in  one 
yet  more  general,  viz.,  that,  where  there  is  fraud  and  damage,  the 
result  of  that  fraud,  not  from  an  act  remote  and  consequential, 
but  one  contemplated  by  the  defendant  at  the  time  as  one  of  its 
results,  the  party  guilty  of  that  fraud  is  responsible  to  the  party 
injured.^  Therefore,  where  A.  sold  a  gun,  with  a  fraudulent  war- 
ranty, to  B.  for  the  use  of  C,  to  whom  such  warranty  was  either 
directly  or  indirectly  communicated,  and  who  was  injured  by  the 
bursting  *of  the  gun ;  it  was  held,  that  A.  was  Kable  to  r.^-YAK-i 
B.  on  the  warranty,  by  reason  of  the  privity  of  contract, 
and  to  C.  for  the  injury  resulting  from  the  false  representation.^ 
In  order,  however,  to  entitle  a  person  to  recover  for  damage 

'  Atwood  V.  Small,  G  CI.  &  Fin.  444. 

5^  ST.  E.  51;  Com.  Dig.,  "  Action  upon  the  Case  for  a  Deceit, "  (A.  1);  Moens 
V.  HeywortU,  10  M.  &  W.  147 ;  Murray  v.  Mann,  3  Excli.  538.  See  Pontlfex 
V.  Bignold,  3  Scott,  N.  R.  890. 

'  Judgm.  Langridge  v.  Levy,  3  M.  &  W.  533;  S.  0.,  (affirmed  in  error,)  4 
M.  &  W.  337 ;  Pilmore  v.  Hood,  5  Bing.,  N.  C.  97 :  35  E.  C.  L.  R.;  Taylor  v. 
Ashton,  11  M.  &  W.  401.     See  Mummery  v.  Paul,  1  C.  B.  316  :  50  E.  0.  L.  R. 

*  Langridge  v.  Levy,  3  M.  &  W.  519,  539,  533.  Explained  per  Maule,  J., 
Howard  V.  Shepherd,  9  C.  B.  313  :  67  E.  0.  L.  R.  See  Winterbottom  v.  Wright. 
10  M.  &  W.  109 ;  Priestley  v.  Fowler,  3  M.  &  W.  1  ;  Blackmore  v.  Bristol  and 
Exeter  R.  C,  37  L.  J.,  Q.  B.  167,  cited  post. 
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sustained  in  consequence  of  misrepresentation,  it  must  appear 
that  the  communication,  or  false  affirmation,  "vvhich  occasioned 
the  damage,  was  made  wilfully.  Where  a  party,  who  is  applied 
to  for  his  opinion,  gives  an  honest,  although  mistaken,  one,  it  is 
all  that  can  be  expected  ;  it  is  not  enough  to  show  that  the  repre- 
sentation is  false,  and  that  it  tiirned  out  to  be  altogether  un- 
founded, if  the  party  making  it  acted  upon  a  fair  and  reasonably 
well-grounded  belief  that  it  was  true.' 

It  must,  however,  be  observed,  that  there  may  be  a  fraudulent 
representation  sufficient  to  avoid  a  contract,  or  to  form  the  ground 
of  an  action,  without  actual  active  declaration  from  the  party 
contracting  :  there  may  be  a  sort  of  tacit  acquiescence  in  a  repre- 
sentation fraudulent  within  the  party's  knowledge,  or  in  the  com- 
munication of  a  falsehood  by  a  third  person,  originally  flowing 
from  himself?  In  cases  belonging  to  this  class,  a  maxim  applies, 
which  is  well  known  and  admitted  to  be  correct  in  many  of  the 
ordinary  occurrences  of  life — q;uji  tacet  concentire  videtur^ — silence 
r*'7nfi"i  ™pl^ss  consent ;  and  stich  *consent  may  be  inferred  from 
the  party's  subsequent  conduct.^  For  instance,  defendant, 
being  about  to  sell  a  public  house,  falsely  represented  to  B.,  who 
had  agreed  to  purchase,  that  the  receipts  were  £180  per  month, 
and  B.,  to  the  knowledge  of  defendant,  communicated  this  repre- 
sentation to  plaintiff,  who  became  the  purchaser  instead  of  B. ;  it 
was  held,  that  an  action  lay  against  defendant,  at  suit  of  the  plain- 
tiff, who  had  sustained  damage  in  consequence  of  having  acted 
on  the  representation.'^ 

There  is,  however,  no  implied  duty  cast  on  the  OAvner  of  a 
house  being  in  a  ruinous  and  vmsafe  condition  to  inform  a  pro- 

'  Haycraft  v.  Creasy,  2  East,  02  ;  cited  Adamson  v.  Jarvis,  4  Bing.  73,  74 ; 
13  E.  0.  L.  E.;  Shrewsbury  t.  Blount,  2  Scott,  N.  R.,  588;  per  Parke,  B.,  11 
ir.  &  M.  413.  In  connection  with  this  subject,  see  also,  Longmeid  Y.  Holliday, 
6  Exch.  761,  766  ;  Gerhard  v.  Bates,  2  E.  &  B.  476 :  72  E.  C.  L.  R. 

2  See  per  Coltman,  J.,  5  Bing.  N.  C,  109  :  3o  E.  C.  L.  R.;  Wright t.  Crookes, 
1  Scott,  N.  R.,  685. 

»  Jenk.  Cent.  32.  See  in  illustration  of  this  maxim,  Morrish  v.  Murrey,  13 
M.  &W.  53;  Morganv.  Evans,  3  CI.  &  Pin.  205 ;  Story  on  Agency,  4th  ed.,"  323. 

<  Jcnk.  Cent.  32,  68,  226  ;  Hunsden  v.  Cheney,  3  Vern.  150,  offers  an  illus- 
tration of  this  maxim.  See  also,  1  Bla.  Com.,  21st.  ed.,  430  ;  2  Inst.  305  ;  Rich- 
ardson T.  Dunn,  3  Q.  B.  218 :  42  E.  C.  L.  R. ;  Wright  v.  Crookes,  1  Scott,  N. 
R.  685. 

5  Pilmore  v.  Hood,  5  Bing.  N.  C,  97:  35  E.  0.  L.  R.     See  Dobell  v.  Stevens, 

B.  &  C.  623 :  10  E.  C.  L.  E. 
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posed  tenant  that  it  is  unfit  for  habitation,  nor  will  an  action  of 
deceit  lie  against  bim  for  omitting  to  disclose  the  fact.' 

Before  proceeding  further,  it  may  be  proper  to  distinguish  be- 
tween a  warranty  and  a  representation.  A  warranty  forms  a  part 
of  the  contract,  but  a  representation  may  be  altogether  collateral 
to  the  contract,  and  not  incorporated  with  it.^  If,  indeed,  the 
Representation  be  of  a  fact,  without  which  the  other  party  (-^.y^f,-, 
would  not  have  entered  into  the  contract  at  all,  or  at  least 
on  the  same  terms,  it  may,  if  untrue,  avoid  the  contract,  or  give  a 
right  to  sue  for  damages  on  the  ground  of  fraud.  For  instance, 
in  the  case  of  an  action  by  the  jiui'chaser  of  a  public-house,  who 
has  been  induced  to  bay  or  to  give  a  greater  price  for  the  good- 
will of  the  house,  by  a  representation  of  the  extent  of  its  busi- 
ness, if  that  representation  turns  out  to  be  false,  it  has  never  been 
doubted  that  the  contract  may  be  avoided,  and  that  the  buyer 
may  recover  back  his  money  as  had  and  received  to  his  use.' 

It  is  further  material  to  observe,  with  reference  to  the  distinc-  ■ 
tion  between  an  action  upon  the  case  for  a  false  representation 
and  one  purely  ex  contractu  upon  a  warrant}^,  that,  to  support  the 
former,  three  circumstances  must  combine :  1st,  it  must  appear 
that  the  representation  was  contrary  to  the  fact ;  2ndly,  that  the 
party  making  it  knew  it  to  be  contrary  to  the  fact ;  and,  3dly, 
that  it  was  the  false  representation  which  gave  rise  to  the  con- 
tracting of  the  other  party.'' 

'  Keates  v.  Earl  of  Cadogan,  10  C.  B.  591 :  70  E.  C.  L.  R. ;  distiiiguisliins 
Hill  V.  Gray,  1  Staik,  N.  P.  C.  434 :  2  E.  C.  L.  R. :  as  containing  the  element 
of  "aggressive  deceit." 

2  Hence  the  main  question  in  the  cause  may  be^ — what  was  the  real  contract 
between  the  parties  ?  See,  for  instance,  Foster  v.  Smith,  1  H.  &  N.  156.  And 
if  verbal  stipulations  are  afterwards  embodied  in  a  written  contract,  the  parties 
will  of  course  be  bound  by  that  alone,  subject  to  be  interpreted  by  the  usages  of 
trade  :  Hamor  v.  Groves,  15  C.  B.  607,  674 :  80  E.  C.  L.  R.  As  illustrating 
the  difference  between  a  warranty  and  a  description,  collateral  representation 
or  mere  expression  of  an  opinion  or  intention,  see  Cranston  v.  Marsli^ll,  5  Exch. 
395  ;  Taylor  v.  BuUen,  Id.  779  ;  Hopkins  v.  Tanqueray,  15  C.  B.  130  :  80  E.  C.  L. 
R. ;  Benham  v.  United  Guarantee,  &c.,  Co.,  7  Exch.  744;  Barker  v.  "Windle, 
6  E.  &  B.  675 :  88  E.  C.  L,  R.;  Gorrissen  v.  Porrin,  2  C.  B.,  N.  S.,  081  :  89  E. 
C.  L.  R. :  and  cases  there  cited. 

»  See,  per  Lord  Abinger,  C.  B.,  6  M.  &  W.  378;  per  Parke,  B.,  Id.  373; 
Pickering  v.  Dowson,  4  Taunt.  770,  786  ;  cited  Kain  v.  Old,  3  B.  &  C.  031  : 
9E.  C.  L.  R.:  Mummery  v.  Paul,  1  C.  B.  310:  50  E.  C.  L.  R.;  Pilmore  v. 
Hood,  5  Bing.  N.  C.  97 :  35  E.  C.  L.  R. 

*  Per  Lord  Brougham,  Attwood  v.  Small,  6  CI.  &  Pin,  444,  445  ;  Milne  v. 
Marwood,  15  C.  B.  778  :  80  E.  C.  L.  R. 
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In  the  latter  case  abore  specified,  viz.,  that  of  an  action  ex  con- 
tractu for  breach  of  warranty,  it  is  not  necessary  that  all  those 
three  circumstances  should  concur,  in  order  to  ground  an  action 
for  damages  at  law  or  a  claim  for  relief  in  a  Court  of  equity ;  for 
where  a  warranty  is  given,  by  which  the  party  undertakes  that 
r*'7nRi  ^^®  article  *sold  shall,  in  point  of  fact,  be  such  as  it  is  de- 
scribed, no  question  can  be  raised  upon  the  scienter,  upon 
the  fraud  or  wilful  misrepresentation.' 

Conformably  to  what  has  been  above  said,  it  was  observed,  in 
reference  to  a  life  policy,  by  Lord  Cranworth,  C.,^  that  "  there  is 
a  great  distinction  between  that  which  amounts  to  what  is  called 
a  warranty,  and  that  which  is  merely  a  representation  inducing  a 
party  to  enter  into  a  contract.  Thus,  if  a  person  effecting  a  policy 
of  insurance  says:  'I  warrant  such  and  such  things  which  are 
here  stated,'  and  that  is  part  of  the  contract,  then,  whether  they 
are  material  or  not  is  quite  unimportant, — the  party  must  adhere 
to  his  warranty  whether  material  or  immaterial.  But  if  the  party 
makes  no  warranty  at  all,  but  simply  makes  a  certain  statement, 
if  that  statement  has  been  made  londfide,  unless  it  is  material  it 
does  not  signify  whether  it  is  false  or  not  false.  Indeed,  whether 
made  bond  fide  or  not,  if  it  is  not  material,  the  untruth  is  quite  un- 
important. ...  If  there  is  no  fraud  in  a  representation  of 
that  sort,  it  is  perfectly  clear  that  it  cannot  affect  the  contract ; 
and  even  if  material,  but  there  is  no  fraud  in  it,  and  it  forms  no 
part  of  the  contract,  it  cannot  vitiate  the  right  of  the  party  to 
recover." 

With  respect  to  an  action  upon  the  case  for  false  representa- 
tion, although  fraud  and  an  intent  to  deceive  the  plaintiff  are  im- 
puted in  the  declaration  to  the  defendant,  and  although  it  is  ex- 
r->:-70Q"i  pi"essly  laid  doAvn,  that  *"fraud  and  falsehood  must  concur 
to  sustain  this  action,^  yet  the  law  will  infer  an  improper 
motive,  if  what  the  defendant  says  is  false  within  his  oivn  know- 
ledge and  is  the  occasion  of  damage  to  the  plaintiff.^    In  Polhil. 

1  6  01.  &  Fin.  444,  445. 

2  Anderson  y.  Fitzgerald,  4  H.  L.  Cas.  503-4 ;  citing  Bean  v.  Stupart,  Dougl. 
11,  and  cases  there  collected  in  notia. 

The  principle  above  set  forth  has,  however,  no  application  where  it  is  part 
of  the  contract  that  "if  a  particular  statement  is  untrue,  then  the  contract  shall 
be  at  an  end." 

3  Per  Gibbs,  C.  S.,  Ashlin  v.  White,  Holt,  N.  P.  C,  887. 

-s  Per  Tindal,  C.  J.,  Foster  v.  Charles,  6  Bing.  483  :  19  E.  C.  L.  E.;  S.  C,  7 
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V.  Walter,'  a  bill  was  presented  for  acceptance  at  tlie  office  of  tlie 
drawee,  wlio  was  absent.  A.,  wbo  lived  in  the  same  house  with 
the  drawee,  being  assured  by  one  of  the  payees  that  the  bill  was 
perfectly  regular,  was  induced  to.write  on  the  bill  an  acceptance, 
as  by  the  procuration  of  the  drawee,  believing  that  the  accept- 
ance would  be  sanctioned  and  the  bill  paid  by  the  latter.  The 
bill  was  dishonoured  when  due,  and  the  indorsee  having,  on 
proof  of  the  above  facts,  been  nonsuited  in  an  action  against  the 
drawee,  sued  A.  for  falsely,  fraudulently,  and  deceitfully  repre- 
senting that  he  was  authorised  to  accept  by  procuration ;  the 
jury,  on  the  trial,  negatived  all  fraud  in  fact,  yet  the  defendant 
was  held  to  be  liable,  because  he  had  made  a  representation  un 
true  to  his  own  knowledge;  and  the  plaintiff,  acting  upon  the 
faith  of  that  representation,  and  giving  credit  to  the  acceptance 
which,  in  the  ordinary  course  of  business,  was  its  natural  and 
necessary  result,  had  in  consequence  thereof  sustained  damage 
It  was  observed,  in  this  case,  that  the  defendant  must  be  taken  to 
have  intended  that  all  persons  should  give  credit  to  *the  ^^ 
acceptance  to  whom  the  bill  might  be  ofi'ered  in  the  course 
of  circulation,  and  that  the  plaintiff  was  one  of  those  persons. 

The  case  just  cited  will  suffice  to  show  that  there  may  be  legal 
fraud,  without  proof  of  any  morally  fraudulent-  motive  for  the 
particular  act,  from  which  it  is  inferred ;  and  we  may  observe 
generally,  that  it  is  fraud  in  law  if  a  party  makes  representations 
which  he  knows  to  be  false,  and  from  which  injury  ensues, 
although  the  motive  from  which  the  representations  proceeded 
may  not  have  been  bad ;  and  that  the  person  making  them  will 
nevertheless  be  responsible  for  the  consequences.^  Fraud  may, 
moreover,  consi-st  as  well  in  the  suppressio  veri — the  suppression 
of  what  is  true,  as  in  the  suggestio  falsi — the  representation  or 

Bing.  105  :  20  E.  C.  L.  R. ;  Murray  v.  Mann,  2  Exoli.  538  ;  Gerliard  v.  Bates, 
2  E.  &  B.  476,  491 :  75  E.  C.  L.  R.;  Tatton  v.  Wade,  18  C.  B.  371  :  86  E.  C. 
L.  R.;  Thorn  v.  Bigland,  8  Exch.  725;  Randell  v.  Trimen,  18  C.  B.  786;  86 
E.  C.  L.  R.;  per  Lord  Campbell,  C.  J.,  Wilde  v.  Gibson,  1  H.  L.  Gas.  633  ; 
see  Crawshay  v.  Thompson,  5  Scott,  N.  R.,  562;  Rodgers  v.  Nowill,  5  C.  B. 
109 :  57  E.  C.  L.  R.  ■;  and  cases  cited  ante,  p.  707. 

•  3  B.  &  Ad.  114 :  23  E.  C.  L.  R.  ;  cited  Smout  v.  llbery,  10  M.  &  W.  10  ; 
and  5  Scott,  N.  R.,  596,  599  ;  and  per  Parke,  B.,  2  Exch.  541. 

2  Per  Tindal,  0.  J.,  7  Bing.  107  ;  20  E.  C.  L.  R.;  cited  Judgm.  Rawlings  v. 
Bell,  1  C.  B.  959,  960 ;  50  E.  C.  L.  R. 
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suggestion  of  wliat  is  false,'  of  "whicTi  one  familiar  instance  pre- 
sents itself  in  tlie  case  of  a  sea  policy  of  insurance,  wliicli  is  made 
upon  an  implied  contract  between  the  parties,  that  everything 
material  known  to  the  assured  shall  be  disclosed  by  him,  and 
which  instrument  will  be  invalidated  if  any  material  fact  be  with- 
held. "When  a  policy  of  insurance,"  as  observed  by  Lord 
Abinger,^  "is  said  to  be  a  contract  uberrimse  fidei,  this  only 
P^,^^^-,  means  that  the  good  faith,  *which  is  the  basis  of  all 
-'  contracts,  is  more  especially  required  in  that  species  of 
contract,  in  which  one  of  the  part'ies  is  necessarily  less  acquainted 
with  the  details  of  the  subject  of  the  contract  than  the  other. 
JSTow,  nothing  is  more  certain,  than  that  the  concealment  or 
misrepresentation,  whether  by  principal  or  agent,  by  design  or 
by  mistake,  of  a  material  fact,  however  innocently  made,  avoids 
the  contract  on  the  ground  of  a  legal  fraud.'''  The  rule,  however, 
here  stated,  does  not  extend  to  guaranties — the  concealment 
which  will  vitiate  such  an  instrument  must  be  fraudulent.^ 

The  necessity  of  showing  " moral  fraud"  and  of  proving  the 
scienter  in  an  action  on.  the  case  for  misrepresentation,  has  been, 
on  several  recent  occasions,  much  discussed. 

In  Cornfoot  v.  Fowke,®  the  plaintiff  declared  in  assumpsit  for 
the  non-performance  of  an  agreement  to  take  a  ready-furnished 
house.  The  defendant  pleaded  that  he  had  been  induced  to  enter 
into  the  contract  by  the  fraud  and  covin  of  the  plaintiff;  and  on 
this  plea  issue  was  joined.     It  appeared  on  the  trial,  that  the 

1  Per  Chambre,  J.,  Tapp  v.  Lee,  3  B.  &  P.  371 ;  cited  6  Bing.  403  :  19  E.  C. 
L.  R. 

2  6  31.  &  W.  379  ;  Carter  v.  Boehm,  3  Burr.  1905  ;  Lindenau  v.  Desborougli 
8  B.  &  C.  586  :  15  E.  C.  L.  R.;  per  Story,  J.,  M'Lanahan  y.  Universal  Insur- 
ance C,  1  Peters,  (U.  S.)  R.  185 ;  Elkin  v.  Jansen,  13  M.  &  W.  655 ;  Geacli 
v.  Ingall,  14  M.  &  W.  103.  A  fact  known  to  the  underwriter  need  not  be  men- 
tioned by  the  assured,  for  scientia  uiri/u/ue  par  pares  contrahentes  facii :  3  Burr. 
1910.  See  Macintosli  v.  Marshall,  11  M.  &  W.  116  ;  Stokes  v.  Cox,  1  H.  &  N. 
533  ;  S.  C,  Id.  320,  and  cases  there  cited. 

Wheelton  v.  Hardisty,  26  L.  J.,  Q.  B.,  265,  S.  C.  reversed  in  error,  East.  T. 
1858,  is  important  as  regards  the  effect  of  fraud  upon  a  life  policy. 

'  Ace.  Anderson  v.  Thornton,  8  Exch.  435  ;  per  Jewett,  J.,  Gates  v.  Madison 
County  Mutual  Insur.  Co.,  1  Seld.  (TJ.  S.)  R.  474-5. 

■•  North  British  Insurance  Co.  v.  Lloyd,  10  Exch.  523, 

5  6  M.  &  "W.  358.  Compare  with  Cornfoot  v.  Powke,  supra,  the  judgment 
in  Smout  v.  Ilbery,  10  M.  &  W.  1 ;  and  Collen  v.  Wright,  7  E.  &  B.  801 ;  90  E. 
C.  L.  R.     See,  also,  Wilde  y.  Gibson,  1  H.  L.  Cas.  605. 
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plaintiff  beiag  the  owner  of  the  house  in  question,  employed  an 
agent  to  let  it,  and  the  defendant,  being  in  treaty  with  such  agent, 
for  hiring  it,  asked  him,  if  there  was  "anything  objectionable 
about  the  hou.se?"  upon  which  the  agent  replied,  "nothing  what- 
ever." On  the  day  after  signing  the  agreement,  the  defendant 
discovered  that  the  adjoining  house  was  a  brothel,  and  *on  ^_^f.^^  .-. 
that  ground  declined  to  fulfil  the  contract.  It  further 
appeared,  that  the  plaintiff  was  fully  aware  of  the  existence  of 
the  brothel,  but  that  the  agent  was  not.  It  was  held  by  the 
majority  of  the  Court  of  Exchequer,  {dissentlente  Lord  Abinger, 
0.  B.),  that  it  was  not  suf&cient  to  support  the  plea  that  the 
representation  turned  out  to  be  untrue,  but  that,  for  that  purpose, 
it  ought  to  have  been  proved  to  have  been  fraudulently  made ; 
whereas,  the  principal,  though  he  knew  the  fact,  was  hot  cogni- 
sant of  the  representation  being  made,  and  never  directed  the 
agent  to  make  it.  The  agent,  though  he  made  the  misrepresen- 
tation, yet  did  not  know  it  to  be  one  at  the  time  he  made  it,  but 
gave  his  ansvrer  lumd  fiilc  It  is  obvious  tliat  the  decision  in  this 
case,  which  has  beeir  much  canvassed,'  in  no  degree  conflicts 
with  the  ordinary  rule,  that  "if  an  agent  is  guilty  of  fraud  in 
transacting  his  principal's  business,  the  principal  is  responsible"^ 
— that  "the  fraud  of  the  agent  who  makes  the  contract  is  the 
fraud  of  the  principal."^ 

In  Fuller  v.  Wilson,  which  was  an  action  on  the  case  for  a 
fraudulent  misrepresentation  of  the  value  of  a  house,  the  facts 
were  as  follows : — the  defendant,  being  the  owner  of  a  house  in 
the  city,  employed  her  attorney  to  put  it  in  a  course  of  being 
sold  by  auction ;  he  described  it  to  the  auctioneer  as  being  free 
from  rates  and  taxes,  and  it  was  bought  by  the  plaintiff,  on  that 
representation,  for  £600.  It  was,  in  fact,  subject  to  rates  and 
taxes,  *amounting  to  about  £16  on  a  rent  of  £100,  and  r^y-.  o-, 
would  have  been  sold  for  no  more  than  £170,  if  that 
representation  had  not  been  made.  The  plaintiff  brought  his 
action  for  this  difference  of  price.  It  appeared  that  the  defendant 
had,  in  fact,  made  no  representation  at  all,  and  that  her  attorney, 

1  In  Wheelton  v.  Hardisty,  20  L.  J.,  Q.  B.  2f;,'),  275,  Lord  Campbell,  C.  J., 
intimates  that  "the  voice  of  Westminster  Hall  was  rather  in  favoui-  of  the  dis- 
sentient Chief  Baron." 

'  Per  Parke,  B.,  Murray  v.  Mann.  2  Exeh.  540. 

3  Per  Erie,  J.,  "Wheelton  t.  Hardisty,  20  L.  J.,  Q.  B.  271. 
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■wbo  made  tlie  representation,  did  not  know  it  to  be  false.  The 
action  was,  nevertheless,  held  to  be  maintainable,  on  this  express 
ground,  that,  whether  there  was  moral  fraud  or  not,  if  the  pur- 
chaser was  actually  deceived  in  his  bargain,  the  law  would  relieve 
him  from  it ;  that  the  principal  and  his  agent  were,  for  this  pur- 
pose, completely  identified ;  and  that  the  question  to  be  considered 
was,  not  what  was  passing  in  the  mind  of  either,  but  whether 
the  purchaser  was,  in  fact,  deceived  by  them,  or  either  of  them.^ 

It  seems,  however,  clear  that  the  principle  on  which  the  judg- 
ment given  by  the  Court  of  Queen's  Bench  in  the  above  case  was 
founded,  is  at  variance  with  that  which  must  now  be  considered 
as  established ;  for,  in  the  subsequent  case  of  Collins  v.  Evans,^ 
it  is  expressly  laid  down  that  "  a  mere  representation,  untrue  in 
P^„^  .  fact,  but  honestly  made,"  will  not  suffice  to  form  the 
J  ^groundwork  of  an  action  on  the  case  for  misrepresen- 
tation ;  and  in  Ormrod  v.  Huth,^  where  the  question  as  to  "  moral 
fraud"  was  much  discussed,  case  for  a  false  and  fraudulent  repre- 
sentation respecting  the  quality  of  goods  sold  by  sample,  was 
held  not  maintainable  without  showing  that  such  representation 
was  false  to  the  knowledge  of  the  seller,  or  that  he  acted  fraudu- 
lently or  against  good  faith  in  making  it.  "The  rule,"  said 
Tindal,  C.  J.,  delivering  judgment,  "  which  is  to  be  derived  from 
all  the  cases,  appears  to  us  to  be,  that  where,  upon  the  sale  of 
goods,  the  purchaser  is  satisfied,  without  requiring  a  warranty 
(which  is  a  matter  for  his  own  consideration),  he  cannot  recover 
upon  a  mere  representation  of  the  quality  by  the  seller,  unless 
he  can  show  that  the  representation  was  bottomed  in  fraud.  If, 
indeed,  the  representation  was  false  to  the  knowledge  of  the  party 
making  it,  this  would  in  general  be  conclusive  evidence  of  fraud  i 

'  Fuller  V.  "Wilson,  3  Q.  B.  £B  :  43  E.  C.  L.  R.  The  facts  of  this  case  were 
afterwards  turned  into  a  si^ecial  verdict ;  and  on  the  facts  so  stated  the  judgment 
of  the  Court  of  Queen's  Bench  was  reversed  in  the  Exchequer  Chamber ;  S.  C, 
3  Q.  B.  68  and  1009  :  43  E.  C.  L.  R.  The  Court  of  error  did  not,  however, 
enter  into  the  principle  on  which  the  decision  below  was  founded,  nor  into  the 
question  discussed  in  Cornfoot  v.  Fowke,  supra.  See,  also.  Humphrys  v- 
Pratt,  5  Bligh,  N.  S.  154,  which  may  be  supported  on  another  ground,  as 
pointed  out  by  Tindal,  C.  J.,  5  Q.  B.  829  :  48  E.  C.  L.  R.;  Railton  v.  Matthews, 
10  CI.  &  Pin.  934 ;  cited  North  British  Insu.  Co.  v.  Lloyd,  10  Exch.  529,  533. 
As  to  statements  by  an  agent  under  a  misconception  of  facts,  see  particularly 
Smout  V.  Ilbery,  10  M.  &  W.  1 ;  CoUen  v.  Wright,  7  E.  &  B.  301 :  90  E.  C.  L.  R. 

2  In  error,  5  Q.  B.  830  :  48  E.  C.  L.  R.:  reversing  judgm.  in  S.  C.  Id.  804. 

»  14  M.  &  W.  651. 
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but  if  the  representation  was  honestly  made,  and  believed  at  the 
time  to  be  true  by  the  party  making  it,  though  not  true  in  point 
of  fact,  "vve  think  this  does  not  amount  to  fraud  in  law,  but  that 
the  rule  of  caveat  emptor  applies  and  the  representation  itself  does- 
not  furnish  a  ground  of  action." 

Further,  the  correctness  of  the  principle  laid  down  in  Collins 
V.  Evans,  above  cited,  was  recognised  by  the  Court  of  Queen's 
Bench  in  Barley  v.  Walford,'  which  shows,  that,  if  A.  knowingly 
utter  a  falsehood  to  B.,  with  intent  to  defraud  B.,  and  with  a 
view  to  his  own  profit,  and  B.,  giving  credit  to  the  falsehood,  is 
injured  thereby,  he  may  maintain  an  action  against  A.  for  the 
false  representation;  though  as  there  observed  by  Lord  1-^.7-,^-, 
*Denman,  C.  J.,  "if  every  untrue  statement  which  pro- 
duces damage  to  another  would  found  an  action  at  law  a  man 
might  sue  his  neighbour  for  any  mode  of  communicating  erro- 
neous information  such  (for  example)  as  having  a  conspicuous 
clock  too  slow,  since  plaintiff  might  be  thereby  prevented  from 
attending  to  some  duty  or  acquiring  some  benefit." 

So,  in  another  case,  bearing  on  the  law  of  principal  and  agent, 
Parke,  B.,  observed,  that,  to  make  out  fraud,  some  wilful  misre- 
presentation must  be  shown,  and  that  a  mere  untruth  innocently 
told  is  not  sufficient.^ 

Nor  does  it  seem  at  variance  with  the  proposition  just  stated  to 
af&rm — in  accordance  with  some  high  authorities — that  if  a  man 
having  the  means  of  knowledge  in  regard  to  a  certain  fact,  but 
neglecting  to  avail  himself  of  them,  undertakes  to  publish  as  true, 
that  which  he  does  not  know  to  be  true,  he  will  be  responsible  if 
it  should  turn  out  to  be  false.^  "If,"  says  Maule,  J.,^  "a  man, 
having  no  knowledge  whatever  on  the  subject,  takes  upon  himself 
to  represent  a  certain  state  of  facts  to  exist,  he  does  so  at  his 

'  9  Q.  B.  197,  207,  208 :  58  E.  C.  L.  R 

"  Atkinson  v.  Pocock,  13  Jur.  60,  S.  C,  1  Exch.  790  ;  referring  to  Chandelor  v. 
Lopus,  Cro.  Jac.  4,  and  Comfoot  v.  Fowke,  6  M.  &  W.  358.  "It  seems  to  ns 
that  a  statement  false  in  fact,  but  not  false  to  the  knowledge  of  the  party  making 
it,  as  in  Polhill  v.  Walter,  nor  made  with  any  intention  to  deceive,  will  not  sup- 
port an  action,  unless  from  the  nature  of  the  dealing  between  the  parties  a  con- 
tract to  indemnify  can  be  implied  :"  Judgm.  Rawlings  v.  Bell,!  C.  B.  959,  960  : 
50  E.  C.  L.  R. 

3  See  per  Cresswell,  J.,  Jarrett  t.  Kennedy,  6  C.  B.  322  :  60  E.  C.  L.  R.;  per 
Lord  Mansfield,  C.  J.,  Pawson  v.  Watson,  Cowp.  785. 

"  Evans  v.  Edmonds,  13  C.  B.  788  :  76  E.  0.  L.  R. 
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peril ;  and  if  it  be  done  either  with  a  view  to  secure  some  benefit 
to  himself,  or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a 
fraud  ;  for  he  takes  upon  himself  to  warrant  his  own  belief  of  the 
P^„^„,  truth  of  that  which  he  so  asserts.  ^Although  the  person 
-'  making  the  representation  may  have  no  knowledge  of  its 
falsehood,  the  representation  may  still  have  been  fraudulently 
made."  Even  in  the  former  of  the  two  cases  here  put,  i.  e.  where 
the  statement  is  made  with  a  view  merelj^  to  some  benefit  to  the 
individual  making  it,  an  element  or  admixture  of  moral  fraud  is 
quite  apparent. 

It  seems  established  law  that  victuallers,  brewers,  and  other 
coipmon  dealers  in  victuals,  who,  in  the  ordinary  course  of  their 
trade,  sell  provisions'  unfit  to  be  the  food  of  man,  are  civilly  liable 
to  the  vendee,  without  proof  of  fraud  on  their  part,  and  in  the 
absence  of  any  express  warranty  of  the  soundness  of  the  thing 
sold ;  though  such  liability  would  not  attach  to  a  private  person, 
not  following  any  of  the  above  trades,  who  sells  an  unwholesome 
article  for  food.^  It  has  been  held,  also,  that  a  person  afBirming 
himself  to  have  authority  to  act  as  agent,  who  has  it  not,  may 
be  liable,  ex  coritractu,  in  respect  of  damage  thereby  caused  to 
another.^  But  the  case  last  cited  in  no  degree  afiects  the  discus 
sion  as  to  moral  fraud. 

The  remarks  immediately  preceding  may  suffice  to  indicate 
some  of  the  more  important  qualifications  of  the  rule  caveat  emptor, 
as  applied  to  the  quality  and  description  of  goods  sold.  It  is  now 
proposed  to  consider  briefly  how  far  this  maxim  holds  with  refer- 
ence to  the  title  of  the  vendor  to  goods  which  form  the  subject- 
matter  of  a  sale  or  contract.  According  to  the  civil  law,  it  is 
clear  that  a  warranty  of  title  was  implied  on  every  sale  of  a  chat- 

r-^r-it,^  tel;'^  and  this  doctrine  of  the  civil  law  *seems  to  have 
[■"71 71 

been  partially  adopted  by  the  American  Courts  of  judica- 
ture.^   It  is,  however,  now  established  that  there  is  "  by  the  law  of 

'  Burnby  v.  Bollett,  16  M.  &  W.  644,  and  authorities  tliere  cited. 

2  Colleu  v.- Wright,  7  E.  &  B.  301 :  90  B.  C.  L.  R. 

"D.  21.  2.  1.  Voet  ad  Pand.,  6th  ed.,  vol.  i.,  p.  933.  "By  the  civil  law 
vendors  were  bound  to  warrant  both  the  title  and  estate  against  all  defects, 
whether  they  were  or  were  not  cognisant  of  them."  1  Sugd.,  V.  &  P.,  11th 
ed.,  p.  2  ;  this  doctrine  was,  however,  qualified  as  there  stated. 

<  Kent  Com.,  7lh  ed.,  vol.  2,  pp.  608-9.  See  Defreeze  v.  Tiumper,  1  Johns. 
(U.  8.)  R.  274;  Rew  v.  Barber,  3  Cowen,  (U.  S.)  E.  272. 
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England,  no  warranty  of  title  in  the  actual  contract  of  sale,  any 
more  than  there  is  of  quality.  The  rule  of  caveat  emptor  applies 
to  both ;  bat  if  the  vendor  kncAy  that  he  had  no  title,  and  con- 
cealed that  fact,  he  was  al\\-ays  held  responsible  to  the  purchaser 
as  for  a  fraud,  in  the  same  waj'  that  he  is  if  he  knew  of  the  defec- 
tive quality."'  But  although  such  is  the  general  rule  of  our  law, 
the  circumstances  attending  the  sale  of  a  chattel,  may  necessarily 
import  a  warranty  of  title.  Thus,  if  articles  are  bought  in  a  shop 
professedly  carried  on  for  the  sale  of  goods,  the  shop-keeper  would, 
doubtless,  be  considered  as  warranting  "  that  those  who  purchase 
will  have  a  good  title  to  keep  the  goods  purchased.  In  such  a 
case  the  vendor  sells  '  as  his  own,'  and  that  is  what  is  equivalent 
to  a  warranty  of  title."^ 

As  between  vendor  and  purchaser,  indeed,  the  result  of  the 
older  authorities  seems  to  be,  that,  where  a  person  sells  goods  to 
which  in  fact  he  has  no  title,  he  will  not  be  responsible  to  the 
purchaser  if  the  latter  be  subsequently  disturbed  in  his  possession 
by  the  true  owner,  unless  there  be  either  a  warranty  or  a  fraudu- 
lent misrepresentation  as  to  the  property  in  the  goods  by  the 
*vendor.^  This  doctrine  has,  however,  been  much  re-  i-.j^-io-. 
stricted  in  its  practical  operation  by  holding  that  a  simple 
assertion  of  title  is  equivalent  to  a  warranty,''  and  generally  that 
any  representation  may  be  tantamount  thereto,  if  the  party  mak- 
ing it  appear  from  the  circumstances  under  which  it  was  made  to 

'  Judgm.  Morley  V.  Atteiiborough,  3  Exch.  510;  cited  per  Pollock,  C.  B., 
Bandy  v.  Cartwriglit,  8  Exch.  OIG  ;  and  commented  on  per  Lord  Campbell,  C. 
J.,  Sims  V.  Marryatt,  17  Q.  B.  200-1 :  79  E.  C.  L.  R.;  Chapman  v.  Speller,  14 
Q.  B.  621  :  G8  E.  C.  L.  R.;  per  Martin,  B.,  Aiken  v.  Short,  1  H.  &  N.  213. 

2  Judgm.  3  Exch.  513. 

3  See  Peto  v.  Blades,  5  Taunt.  G57  ;  1  E.  0.  li.  R. ;  Jones  v.  Bodcn,  4  Taunt. 
847 ;  Sprigwell  v.  Allen,  Aleyn,  R.  01 ;  and  Paget  v.  AYilkinson,  cited  2  East, 
448,  n.  (a).  In  Early  v.  Garrett,  9  B,  &  C.  932  :  17  E.  C.  L.  R.:  L'ttledale,  J., 
observes,  "  It  has  been  held,  that  where  a  man  sells  a  horse  as  his  own  (Sprig- 
well  v.  Allen,  supra),  when  in  truth  it  is  the  horse  of  another,  the  jiurchaser 
cannot  maintain  an  action  against  the  seller,  unless  he  can  show  that  the  seller 
knew  it  to  be  the  horse  of  the  other  at  the  time  of  the  sale ;  the  Dcienter,  or  fraud, 
being  the  gist  of  the  action,  where  there  is  no  warranty ;  for  there  the  party 
takes  upon  himself  the  knowledge  of  the  title  to  the  horse,  and  of  his  qualities." 
See  Robinson  v.  Anderton,  Peake,  N.  P.  C,  94  ;  Street  v.  Blay,  2  B.  &  Ad. 
456  :  22  E.  C.  L.  R.;  cited  Dawson  v.  Colhs,  10  C.  B.  527,  532  :  70  E.  C.  L.  R. 

•  ■•  See  Collen  v.  Wright,  7  E.  &  B.  801  :  90  E.  C.  L.  R.  :  which  proceeded 
on  a  similar  principle. 
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have  had  an  intention  to  warrant,  or  to  have  meant  that  the  re- 
presentation should  be  understood  as  a  warranty.^ 

Upon  the  whole,  then,  we  may  safely  conclude,  that  with  re- 
gard to  the  sale  of  ascertained  chattels,  "  there  is  not  any  implied 
p.jfh-,  Q-|  warranty  of  either  title  or  quality,^  ^unless  there  are  some 
circumstances  beyond  the  mere  fact  of  a  sale,  from  which 
it  may  be  implied."^ 

"With  respect,  also,  "to  executory  contracts  of  purchase  and  sale, 
where  the  suhject  is  unascertained,  and  is  afterwards  to  be  con- 
veyed, it  would  probably  be  implied  that  both  parties  meant  that 
a  good  title  to  that  subject  should  be  transferred,  in  the  same 
manner  as  it  would  be  implied,  under  similar  circumstances  that 
a  merchantable  article  was  to  be  supplied.  Unless  goods,  which 
the  party  could  enjoy  as  his  own,  and  make  full  use  of,  were  de- 
livered, the  contract  would  not  be  performed.  The  purchaser 
could  not  be  bound  to  accept  if  he  discovered  the  defect  of  title 
before  delivery ;  and  if  he  did,  and  the  goods  were  recovered 
from  him,  he  would  not  be  bound  to  pay,  or,  having  paid,  he 
would  be  entitled  to'  recover  back  the  price  as  on  a  consideration 
which  had  failed."^ 

We  may  add  to  the  above  brief  resume  of  the  law  in  regard  to 

'  Crosse  v.  Gardner,  Caith.  90 ;  Medina  v.  Stoughton,  1  Salk.  310 ;  cited  per 
Patteson,  J.,  17  Q.  B.  293 :  79  E.  C.  L.  R.  See  Bartliolomew  v.  Bushnell,  20 
Day,  (U.  S.)  R.  371;  Furnis  v.  Leicester,  Cro.  Jac.  474;  Judgui.  Adamson  v. 
Jarvis,  4  Bing.  73  :  13  B.  0.  L.  R.  See,  per  Buller,  J.,  3  T.  R.  57,  58  ;  Sanders 
v.  Powell,  1  Lev.  129.  As  to  an  express  warranty,  see  per  Lord  EUenborough, 
C.  J.,  Williamson  v.  Allison,  2  East,  451,  which  was  an  action  on  the  case  for 
breach  of  warranty  of  goods  ;  Gresham  v.  Postan,  2  C.  &  P.  540  :  13  E.  C.  L. 
R. ;  Denison  T.  Ralphson,  1  Ventr.  365. 

2  In  support  of  this  proposition  as  regards  quality,  see  the  cases  ante,  pp.  699, 
et  seq.  In  Hill  v.  Balls,  2  H.  &  N.  304,  Martin,  B.,  remarks,  "In  my  view  of 
the  law,  where  there  is  no  warranty,  the  rule  caveat  emptor  applies  to  sales,  and 
except  there  be  deceit,  either  by  a  fraudulent  concealment  or  fraudulent  misrep- 
resentation, no  action  for  unsoundness  lies  by  the  vendee  against  the  vendor 
upon  the  sale  of  a  horse  or  other  animal." 

3  Judgm.  Hall  v.  Conder,  2  C.  B.,  N.  S.  40:  89  E.  C.  L.  R.:  recognising 
Morley  v.  Attenborough,  3  Bxch.  500. 

*  Judgm.  8  Exch.  509-510;  per  Lord  Campbell,  C.  J.,  Sims  v.  Marryatt,  17 
Q.  B.  291 :  79  E.  C.  L.  R. 

As  to  implied  warranty  of  title  to  a  thing  pledged,  see  Cheesman  v.  Exall,  6 
Exch.  341. 

On  a  contract  for  the  sale  of  goods  in  the  possession  of  a  third  person,  the  ven- 
dor impliedly  undertakes  that  they  shall  be  delivered,  on  application,  within  a 
reasonable  time;  Buddie  v.  Green,  27  L.  J.,  Ex.  33. 
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the  application  of  the  maxim  caveat  emptor  on  a  sale  of  goods, 
that  it  has  been  laid  down  as  a  general  proposition,  that,  "if 
goods  be  sold  by  a  person  who  is  not  the  owner,  and  the  owner 
be  found  out  and  be  paid  for  those  goods,  the  person  who  sold 
them  under  pretended  authority  has  no  right  to  call  upon  the  de- 
fendant to  pay  him  also."'  In  an  action,  however,  by  an  auc- 
tioneer for  the  price  of  a  horse,  sold  by  him  in  *that  r-x-trnA-, 
capacity  and  delivered  to  the  jjurchaser,  it  was  held  to  be 
no  answer  to  plead  that  the  horse  was  sold  by  the  plaintiff,  as  an 
auctioneer,  agent,  and  trustee  for  A.,  and  that  after  the  sale,  and 
before  suit  brought,  defendant  paid  to  A.  the  purchase  money .^ 

AVe  have  already  had  to  observe,  that,  as  a  general  rule,  no 
man  can  acquire  a  title  to  chattels  from  a  person  who  has  himself 
no  title  to  them  except  only  by  a  bond  fide  sale  in  market  overt.' 
The  second  vendee  of  a  chattel  cannot,  in  general,  stand  in  a 
better  situation  than  his  vendor.*  For  instance,  if  a  master  en- 
trusts his  servant  with  the  care  of  plate  or  other  valuables,  and 
the  servant  sells  them,  still,  unless  they  are  sold  in  market  overt, 
the  master  may  recover  them  from  the  purchaser.'  And  we  find 
it  laid  down  that,  "the  owner  of  property  wrongfully  taken  has  a 
right  to  follow  it,  and,  subject  to  a  change  by  sale  in  market 
overt,  treat  it  as  his  own,  and  adopt  any  act  done  to  it."''  It  has 
been  said  indeed,  that  if  the  real  owner  of  goods  suffer  another  to 
have  possession  of  his  property,  or  of  those  documents  which  are 
the  indicia  of  property,  and  thus  enable  him  to  hold  himself  out 
to  the  world  as  having  not  the  possession  only  but  the  property, 
then,  perhaps,  a  sale  by  such  a  person  would  bind  the  true  owner.' 
Though  it  seems  that  the  proposition  thus  stated  ought  to  be 

'  Jndgm.  Allen  v.  Hopkins,  13  M.  &  W.  102  ;  citing  Dickenson  v.  Naul,  4  B. 
&  Ad.  G38  :  24  E.  C.  L.  R.     See  Walker  v.  Mellor,  11  Q.  B.  478  :  63  E.  C.  L.  R. 

2  Robinson  v.  Rutter,  4  E.  &  B.  954 :  83  E.  C.  L.  R. 

s  Peer  v.  Humplirey,  2  A.  &  E.  495  :  29  E.  0.  L.  R.;  per  Abbott,  C.  J.,  Dyer 
V.  Pearson,  3  B.  &  C.  42  :  10  E.  C.  L.  n.:  post,  p.  722. 

1  Per  Littledale,  J.,  Dixon  v.  Tates,  5  B.  &  Ad.  339  :  27  E.  C.  L.  R.;  ante,  p. 
416,  et  seg. 

5  Per  Abbott,  C.  J.,  Baring  v.  Corrie,  3  B.  &  Aid.  143  ;  per  Holroyd,  J.,  Id. 
149  ;  Oro.  Jac.  197. 

«  Per  Pollock,  C.  B.,  Neate  v.  Harding,  5  Exch.  3D0 ;  citing  Taylor  v.  Plumer, 
3  M.  &  S.  563. 

'  Per  Abbott,  C.  J.,  3  B.  &  C.  43 :  10  E.  C.  L.  R.;  per  Bayley,  J.,  0  M.  &  S. 
23,  24 ;  per  Best,  C.  J.,  3  Bing.  145 :  11  E.  C.  L.  R.  See,  also,  Gordon  v. 
Ellis,  8  Scott,  N.  R.  290. 
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P„-„^,  *limited  to  cases  where  the  person  -who  had  possession  of 
the  goods  was  one  who,  from  the  nature  of  his  employ- 
ment, might  be  tal^eii  prima  facie  to  have  the  right  to  sell.^  And 
where  a  transfer  of  goods  was  obtained  under  a  delivery  order 
without  authority  and  by  false  pretences,  it  was  held  that  mere 
possession  of  the  goods,  with  no  further  indicia  of  title  than  the, 
delivery  order,  would  not  suf&ce  to  entitle  a  ho7idfide  pawnee  of  the 
person  fraudulently  obtaining  possession  of  the  goods  from  the 
true  owner,  to  resist  the  claim  of  the  latter  in  an  action  of  trover.^ 

Moreover,  Avhere  parties  contract  with  a  known  agent  or  factor 
intrusted  with  goods  for  their  purchase,  even  with  notice  of  his 
being  such  agent,  and  pay  for  the  same  in  pursuance  of  the  con- 
tract, it  is  enacted  that  such  contract  and  payment  shall  be  bind- 
ing upon  and  good  against  the  real  owner,  if  made  in  the  ordinary 
course  of  business,  and  without  notice  that  the  agent  is  not  autho- 
rised to  sell  f  and  the  like  protection  has  been  extended  to  bond 
fide  advances  upon  goods  and  merchandise  in  the  hands  of  an 
agent  when  made  under  similar  circumstances.^  It  has  been 
held,  that,  in  order  to  bring  a  case  within  the  protection  of  the 
second  section  of  the  stat.  6  Geo.  4,  c.  -94,  there  must  be  not  only 
a  possession  by  the  factor  of  the  document  upon  which  the  ad- 
vance is  made,  but  an  actual  intrusting  of  him  with  such  docu- 
P^^„„,  ment  by  the  owner  of  the  goods,  or  a  possession  *under 
such  circumstances  as  that  an  actual  intrusting  may  be 
inferred  therefrom.^ 

A  sale  of  goods,  even  by  a  party  who  has  himself  only  the  pos- 
session, and  not  the  property,  as  a  thief  or  a  finder,  will  be  valid 
against  the  rightful  owner,  provided  it  be  made  in  market  overt 
during  the  usual  market  hours,  unless  such  goods  were  the  pro- 
perty of  the  king,*  or  unless  the  buyer  knew  that  the  property 

'  Per  Martin,  B.,  Higgons  v.  Burton,  86  L.  J.,  Ex.  343,  344;  citing  Chitt.  Contr., 
etlL  ed.,  344. 

2  Kingsford  v.  Merry,  1  H.  &  N.  503 ;  S.  C,  11  Exch.  577,  as  to  Tvliicli  case 
see  per  Bramwell,  B.,  Higgons  v.  Burton,  26  L.  J.,  Ex.  334. 

»  6  Geo.  4,  c.  94,  sa.  2,  4. 

4  5  &  6  Vict.  c.  39,  ss.  1,  3 ;  Learoyd  v.  Robinson,  12  M.  &  "W.  745;  Navul- 
sliaw  T.  Brownrjgg,  3  De  G.,  M.  &  6.  441. 

'=  Hatfield  v.  Pliillips,  14  M.  &  W.  665  ;  S.  C,  12  CI.  &  Fin.  343. 

s  Bla.  Com.,  31st  ed.,  449.  Tlie  doctrine  of  our  law  as  to  the  effect  of  a  sale 
in  market  overt,  is  not  recognised  in  the  United  States  ;  see  Kent  Com.,  7th  ed., 
vol.  3,  p.  374 ;  Ventress  v.  Smith,  10  Peters  (U.  S. )  R,  175, 176  ;  per  Kent,  C.  J., 
Wheelwright  v.  Depeyster,  1  Jolms.  (U.  S.)  R.  479,  480. 
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■vvas  not  in  the  seller,  or  there  was  any  other  fraud  in  the  trans- 
action.' 

Market  overt,  v:e  may  likewise  observe,  is  defined  to  be  a  fair 
or  market  held  at  stated  intervals  in  particular  places,  by  virtue 
of  a  charter  or  prescription :'  it  has  been  characterised  as  "  an 
open,  public,  and  legally  constituted  market."'  In  the  city  of 
London,  however,  the  custom  is,  that  every  shop  is,  except  on 
Sunday,  market  overt  in  regard  to  the  goods  usually  and  publicly 
sold  therein;''  and  a  sale  within  the  city  of  London,  in  an  open 
shop,  of  goods  usually  dealt  in  there,  is  a  sale  in  market  overt, 
though  the  premises  are  described  in  evidence  as  a  warehouse, 
and  are  not  sufficiently  open  to  the  street  for  a  person  on  the  out- 
side to  see  what  passes  within.'  By  stat.  1  Jac.  1,  c.  21,  it  is 
enacted,  that  the  *sale  of  any  goods  wrongfully  taken  to  rAi-Qo-i 
any  pawnbroker  in  London,  or  within  two  miles  thereof, 
shall  not  alter  the  property  ;  for  this,  being  usually  a  clandestine- 
trade,  is  therefore  made  an  exception  to  the  general  rule." 

With  respect  to  stolen  goods,  the  stat.  7  &  8  Geo.  4,  c.  20,  s. 
57,'  enacts,  that,  if  any  person,  guilty  of  any  such  felony  or  mis- 
demeanour as  is  before  mentioned  in  that  Act,  in  stealing,  taking, 
obtaining,  or  converting,  or  in  knowingly  receiving  any  chattel, 
money,  valuable  security,  or  other  property  whatsoever,  shall  be 
indicted  by  or  on  behalf  of  the  owner  his  executor  or  adminis- 
trator and  convicted,  in  such  case,  the  property  shall  be  restored 
to  the  owner  or  his  representative,  and  the  Court  shall  have 

>  3  Bla.  Com.,  21st  ed.,  450  ;  3  Inst.  713  ;  Hilton  v.  Swan.  5  Bing.  N.  C.  413  : 
35  E.  C.  L.  K. 

2  Jacob,  Law  Diet.,  tit.  "Market:"  3  Inst.  713.  Case  of  Market  Overt,  5 
Rep.  84;  3  Bla.  Com.,  31st  ed.  449. 

3  Per  Jervis,  C.  J.,  18  C.  B.  001 :  8(3  B.  C.  L.  R. 

*  Jacob,  Law  Diet.,  tit.  "  Market :"  Hatris  v.  Shaw,  Cas.  terap.  Hardw.  349  ; 
and  authorities  cited  supra,  n.  (.s. ) 

5  Lyons  v.  De  Pass,  11  A.  &  E.  020  :  39  E.  C.  L.  R.  But  a  saic  by  public 
auction  at  a  horse  repository  out  of  the  City  of  London  is  not  a  sale  in  market 
overt;  Lee  v.  Bayes,  18  C.  B.  599  :  80  B.C.  L.  R. 

«  See,  also,  stat.  39  &  40  Geo.  3,  c.  99,  ss.  12,  13.  A  metropolitan  police  magis- 
trate may  order  goods  unlawfully  pawned  to  be  delivered  up  to  their  owner  ;  3 
&  8  Vict.  c.  71,  s.  38. 

7  This  section  likewise  contains  a  priviso  that  restitution  shall  not  be  awarded 
in  the  case  of  any  valuable  security  which  shall  luive  been  bona  fide  paid  or  dis- 
charged by  the  party  liable  to  the  payment  thereof,  or  in  that  of  a  negotiable 
instrument  taken  by  transfer  or  delivery  for  a  just  and  valuable  consideration, 
without  notice  or  cause  to  suspect  that  the  same  bad  been  stolen. 
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power  to  award  writs  of  restitution,  or  to  order  restitution  in  a 
summary  manner.'  But  this  statute  does  not  extend  to  claarge  a 
person  who  purchased  the  goods  in  market  overt  after  the  felony, 
and  has  disposed  of  them  again  before  the  conviction.^  Where, 
however,  a  purchase  of  stolen  property  was  made  hond  fide,  but 
not  in  market  overt,  and  the  plaintiff  gave  notice  to  the  defendant,  _ 

„  .  who  subsequently  sold  the  goods  in  *market  overt,  after 
which  the  plaintiff  proseciited  the  felon  to  conviction,  the 
plaintiff  was  held  entitled  to  recover  from  the  defendant  the  value 
of  the  property  in  trover.'  It  is,  however,  now  well  established 
that  the  obligation  which  the  law  imposes  on  a  plaintiff  to  prose- 
cute the  party  who  has  stolen  his  goods,  before  proceeding  for  their 
recovery,  does  not  apply  where  the  action  is  against  a  third  party, 
innocent  of  the  felony.* 

One  rather  peculiar  case  may  here  properly  be  mentioned, 
which  is  not  only  illustrative  of  the  general  legal  doctrines  regu- 
lating the  rights  of  purchasers,  but  likewise  of  another  principle,' 
which  we  have  already  considered  in  connection  with  criminal 
law ;  viz.,  where  a  man  buys  a  chattel  which,  unknown  to  himself 
and  to  the  vendor,  contains  valuable  property.  In  a  recent  case' 
on  this  subject,  a  person  purchased,  at  a  public  auction,  a  bureau, 
in  a  secret  drawer  of  which  he  afterwards  discovered  a  purse  con- 
taining money,  which  he  appropriated  to  his  oym  use.  It  ap- 
peared that,  at  the  time  of  the  sale,  no  person  knew  that  the 
bureau  contained  anything  whatever.  The  Court  held,  that,  al- 
though there  Avas  a  delivery  of  the  bureau,  and  a  lawful  property 
in  it  thereby  vested  in  the  purchaser,  yet  that  there  was  no  de- 
livery so  as  to  give  him  a  lawful  possession  of  the  purse  and 

'  The  order  of  restitution  under  the  above  statute  is,  however,  "cumulative 
to  the  ordinary  remedy  by  action,  and  is  not  a  condition  precedent  to  such 
remedy;"  Scattergood  v.  Sylvester,  15  Q.  B.  506,  511 :  69  E.  C.  L.  R. 

2  Horwood  V.  Smith,  3  T.  R.  750 ;  Smith,  Mer.  Law,  5th  ed.,  460. 

3  Peer  v.  Humphrey,  3  A.  &  E.  495 :  29  E.  C.  L.  R.  See,  also,  Parker  v. 
Patriclf,  5  T.  R.  175,  which  was  decided  under  stat.  21  Hen.  8,  c.  11,  repealed 
by  7  &  8  Geo.  4,  c.  '27,  s.  1.  As  to  the  statutes  respectmg  stolen  horses  (3  P.  & 
M.,  0.  7,  and  31  Eliz.  c.  13,)  see  3  Bla.  Com.,  31st  ed.,  450 ;  Oliphant's  Law  of 
Horses,  2d  ed.,  p.  45. 

"  Lee  V.  Bayes,  18  C.  B.  599,  003  :  86  E.  C.  L.  R.:  following  White  v.  Spet- 
tigue,  13  M.  &  W.  603,  and  overruhng  a  dictum  of  Littledale,  J.,  in  Peer  v. 
Humphrey,  supra. 

5  Adus  nonfacit  reum  nisi  mens  sit  rca,  ante,  p.  275. 

"  Merry  v.  Green,  7  M.  &  W.  633. 
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money,  for  the  vendor  had  no  intention  to  deliver  it,  nor  the 
vendee  *to  receive  it ;  both  were  ignorant  of  its  existence ;  r^^H-nK-, 
and  when  the  purchaser  discovered  that  there  was  a  secret  -' 

drawer  containing  the  purse  and  money,  it  was  a  simple  case  of 
finding,'  and  then  the  law  applicable  to  all  cases  of  finding  would 
apply  to  this.  It  was  further  observed,  that  the  old  rule,^  that 
"if  one  lose  his  goods,  and  another  find  them,  though  he  convert 
them,  miimo  fumndi,  to  his  own  use,  it  is  no  larceny,"  has  under- 
gone, in  more  recent  times,  some  limitations.^  One  is,  that,  if  the 
finder  knows  who  the  owner  of  the  lost  chattel  is,  or  if,  from  any 
mark  upon  it,  or  the  circumstances  under  which  it  is  found,  the 
owner  could  be  reasonably  ascertained,  then  the  taking  of  the 
chattel,  with  a  guilty  intent,  and  the  subsequent  fraudulent  con- 
version to  the  taker's  own  use,  may  constitute  a  larceny.  To  this 
class  of  decisions  the  case  under  consideration  was  held  to  belong, 
unless  the  plaintiff'  had  reason  to  believe  that  he  bought  the  con- 
tents of  the  bureau,  if  any,  and  consequently  had  a  colourable 
right  to  the  property  in  question. 

Lastly  we  may  observe,  that  negotiable  instruments  form  the 
most  important  exception  to  the  rule,  that  a  valid  sale  cannot 
be  made  except  in  market  overt  of  property  to  which  the  vendor 
has  no  right.  In  the  leading  ,case  on  this  subject,  it  was  decided, 
that  property  in  a  bank-note  passes,  like  that  in  cash,  by  delivery, 
and  that  a  party  taking  it  bona  fide, ^  and  for  value,  is  entitled  to 
retain  it  as  against  a  former  owner  from  whom  *it  has  ri^tjcp.-^ 
been  stolen.'    It  is,  however,  a  general  rule,  that  no  title  ^ 

can  be  obtained  through  a  forgery,  and  hence  a  party  from  whom 
a  promissory  note  was  stolen,  and  whose  indorsement  on  it  was 
subsequently  forged,  was  held  entitled  to  recover  the  amount  of 
the  note  from  an  innocent  holder  for  value."     And  if  a  person 

'  See  Armory  v.  Delamirie,  1  Stra.  504  ;  S.  C,  1  Smith,  L.  C,  4tli  ed.,  256  ; 
Bridges  r.  Hawkesworth,  21  L.  J.,  Q.  B.,  73,  -ivhich  is  important  witli  refer- 
ence to  the  above  subject. 

2  3  Inst.  108. 
•   '  See  this  rule  with  its  qualifications  considered  at  length,  Broom's  Com.,  pp. 
958,  et  geg. 

<  See  Hilton  v.  Swan,  5  Bing.,  N.  C.  413  :  35  E,  C.  L.  E.:  and  the  next  note. 

5  Miller  v.  Race,  1  Burr.  452.  The  reader  is  referred  for  full  information  on 
this  subject,  and  also  on  that  of  iona  fides  in  the  holder,  to  the  note  appended 
to  the  above  case,  Smith,  L.  C,  4th  ed.,  vol.  i.,  p.  398;  Judgm.  Guardians  of 
Lichfield  Union  v.  Greene,  1  PI.  &  N.  884,  889  ;  ante,  p.  642. 

6  Johnson  v.  Windlc,  3  Bing.,  N.  C.  225,  229:  32  E.  C.  L.  R:  Gurney  v. 

35 
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obtains  in  good  faitli  change  for  a  cheque  which  turns  out  to  be 
"worthless,  the  loss  must  fall  on  him.*  It  should  further  be 
observed,  that  every  negotiable  instrument,  being  in  its  nature 
precisely  analogous  to  a  bank-note  payable  to  bearer,  is  subject 
to  the  same  rule  of  law ; — whoever  is  the  holder  of  such  an 
instrument  has  power  to  give  title  to  any  person  honestly  ac- 
quiring it.^ 

In  the  preceding  remarks  upon  the  maxim  caveat  emptor,  we 
have  confined  our  attention  to  those  classes  of  cases  to  which 
alone  it  appears  to  be  strictly  applicable,  and  in  connection  with 
which  reference  to  it  is,  in  practice,  most  frequently  made.  This 
maxim  may,  indeed,  be  said  to  have  some  application  under  cir- 
cumstances altogether  dissimilar  from  those  presenting  themselves 
in  the  various  decisions  above  alluded  to ;  where,  for  instance,  a 
question  arises  as  to  what  amounts  to  an  acceptance  of  goods ;  or 
as  to  the  performance  of  conditions  precedent  to  the  vesting  of 
P^yn„,  the  property,  or  to  the  *right  of  action ;  or,  where  some 
specified  act  has  to  be  done  by  the  vendor,  in  order  to 
perfect  the  transfer  of  the  thing  sold ;  or  wherever  the  right  and 
title  to  property  are  disputed  as  between  the  original  owner  and 
the  assignee  or  bailee  of  some  subsequent  holder ;  the  principle 
set  forth  by  the  maxim  caveat  emptor  may,  perhaps,  be  thought 
in  some  measure  applicable.  A  consideration  of  the  topics,  just 
specified,  however,  although  necessary  in  a  treatise  upon  contracts 
generally,  would  evidently  have  been  out  of  place  in  the  present 
volume,  and  irrelevant  to  its  immediate  design.  "We  have  not, 
therefore,  extended  our  inquiries  beyond  the  subject  of  warranty 
on  the  sale  or  demise  of  property,  and  have  examined  those  deci- 
sions only  which  seemed  calculated  to  throw  light  upon  the 
question,  whether  or  not  the  vendee  has  a  remedy  against  the 
vendor  for  a  defect  either  in  the  title  to  or  quality  of  the  subject- 
matter  of  the  sale. 

Womersley,  4  E.  &  B.  133 :  83  E.  C.  L.  R. ;  Robarts  t.  Tucker,  16  Q.  B.  560 : 
71  E.  C.  L.  R.;  Simmons  v.  Taylor,  2  C.  B.,  N.  8.  528 :  89  E.  C.  L.  R. 
'  Per  Lord  Campbell,  C.  J.,  Tlmmins  v.  Gibbins,  18  Q.  B.  720  :  83  E.  C.  L.  R.  * 
«  Per  Abbott,  C.  J.,  Gorgier  v.  MievilTe,  3  B.  &  C.  47 :  10  E.  C.  L.  R.     See, 
also,  the  cases  cited  in  Smith's  Merc.  Law,  5th  ed.,  205. 
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QUICQUID  SOLVITUR,  SOLVITUE  SECUNDUM  MODUM  SOLVENTIS — 
QUICQUID  RECIPITUR,  EECIPITUR  SECUNDUM  MODUM  EeCIPI- 
ENTIS. 

(lliilk.  M.,  p.  149.) 

Money  paid  is  to  be  applied  according  to  the  intention  of  the  party  paying  it;  and 

money  received  according  to  that  of  the  recipient, ' 

"  According  to  the  law  of  England,  the  debtor  may,  in  the  first 
instance,  appropriate  the  payment — solvilur  in  modum  r^.h-Qo-i 
solventis ;  if  he  omit  to  do  so,  the  creditor  may  make  the 
appropriation^ — recipitur  in  modum  recijnentis ;  but  if  neither 
make  any  appropriation,  the  law  appropriates  the  payment  to 
the  earlier  debt  ;"^  "  where  a  creditor  receives,  without  objection, 
what  is  offered  by  his  debtor,  solvitur  in  modum  solventis,  and  it 
must  be  implied  that  the  debtor  paid  it  in  satisfaction  ;"^  where 
"the  party  to  Avhom  the  money  is  offered  does  not  agree  to  apply 
it  according  to  the  expressed  will  of  the  party  offering  it,  he  must 
refuse  and  stand  upon  the  rights  which  the  law  gives  him.'''' 
Thus  succinctly  has  the  law  relative  to  the  above  maxim  been 
explained,  and,  in  accordance  with  this  explanation,  it  has  been 
held,  that,  where  the  defendant  being  indebted  to  the  plaintiff 
for  goods  supplied  to  his  wife  dum  sola,  and  to  himself  after  the 
marriage,  made  a  payment  without  any  specific  appropriation, 
the  plaintiff  might  apply  the  nioney  in  discharge  of  the  debt  con- 
tracted by  the  Avife  dum  sola  ;^  that  where  part  of  a  debt  was 
barred  by  the  Statute  of  Limitations,  a  payment  of  money  made 
generally  might  be  applied  in  liquidation  of  that  part;'  and  that 

'  For  more  dctailecl  information  than  can  here  be  offered  m  regard  to  this 
maxim,  the  reader  is  referred  to  a  learned  article  by  j'Mr.  N.  Lindley,  in  the 
Law  3Iag.  for  Aug.  lH5o,  p.  21. 

'  "  "Where  a  claim  consists  of  several  items,  the  party  making  the  tender  has 
a  right  of  appropriation  ;  but  if  he  omits  to  make  any  appropriation,  the  right  to 
appropriate  is  transferred  to  the  other  party;"  per  Wilde,  C.  J.,  Hardingham 
V.  Allen,  5  0.  B.  797:  57  E.  0.  L.  R.;  and  in  Woody.  The  Copper  Miners' 
Co.  7  Id.  935. 

»  Per  Tindal,  C.  J.,  Mills  v.  Fowkes,  5  Bing.,  N.  C,  461 :  35  E.  0.  L.  R; 
per  Bayley,  J.,  2  B.  &  C.  73;  per  Sir  L.  Shadwell,  V.-C.  E.,  Greenwood  v. 
Taylor,  14  Sim.  533  ;  Toulmin  v.  Copland,  2  CI.  c%  Fin.  681.  See  James  v. 
Child,  2  Cr.  &  J.  678  ;  Newmarch  v.  Clay,  14  East,  339  ;  Id.  343  (c). 

«  Per  Tindal,  C.  J.,  Webb  v.  Weatherby,  1  Bing.  N.  C,  505 :  27  E.  C.  L.  R. 

5  Judgm.  Croft  v.  Lumley,  5  E.  &  B.  680 :  85  E.  C.  L.  R.  As  to  evidence 
of  assent  to  an  appropriation,  see  Beale  v.  Caddick,  3  H.  &  N.  326. 

s  Goddard  y.  Cox,  2  Stra.  1194. 

'  Mills  V.  Fowkes,  5  Bing.,  N.  C,  455 :  35  E.  C.  L.  R.;  Williams  v.  Griffith, 
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r*79Qi  ^  creditor  receiving  money  without*  any  specific  appro- 
priation  by  the  debtor,  shall  be  permitted  in  a  Court  of 
law  to  apply  it  to  the  discharge  of  a  prior  and  purely  equitable 
debt.'  Moreover,  it  has  been  held  that  the  creditor  is  not  bound 
to  state  at  the  time  when  a  payment  is  made,  to  what  debt  he  will 
apply  it,  but  that  he  may  make  such  application  at  any  period 
before  the  matter  comes  under  the  consideration  of  a  jury.^ 

A  case  further  illustrating  the  practical  operation  of  the  doc- 
trine respecting  the  appropriation  of  payments  may  here  be 
presented  from  a  recent  judgment:' — Suppose  a  contract,  under 
seal,  Avhereby  a  builder  contracts  to  build  a  house  and  the  owner 
of  the  land  covenants  to  pay  1000/.  as  the  price  of  the  work,  and 
also  to  pay  for  any  extra  work  authorised  in  ivriting  by  the 
architect.  During  the  progress  of  the  works  the  architect 
authorises  extra  work  to  the  amount  of  500  Z.,  which  the  builder 
completes  in  a  proper  manner  and  to  the  satisfaction  of  the  owner 
of  the  land,  but  without  any  authority  in  writing.  Suppose,  fur- 
ther, that  the  owner  of  the  land  pays  the  builder  from  time  to 
time  1200Z.  on  account  generally,  'and  that  more  than  six  years 
after  the  whole  has  been  completed,  the  builder  brings  an  action 
of  covenant  against  the  owner  for  non-payment  of  the  balance, 
r*7^m  ^■^'^  *^®  owner  pleads  payment.  Under  such  *circum- 
stances,  the  owner  of  the  land  might  be  taken  to  have 
entered  into  a  new  parol  contract  to  pay  for  the  extras  indepen- 
dently of  his  liability  under  the  deed.  There  would,  in  the  case 
here  put,  be  two  debts  due  from  the  owner  of  the  land,  one  a 
debt  arising  by  deed,  the  other  a  debt  on  simple  contract,  and 
the  doctrine  as  to  the  application  of  indefinite  payments  would 
apply.     The  creditor  being  entitled  to  say  to  his  debtor,  "  I  have 

5  M.  &  W.  300.     See  Baildon  v.  "Walton,  1  E.kcIi.  617.     In  Walker  v.  Butler, 

6  E.  &  B.  510  :  88  E.  C.  L.  R. :  Erie,  J.,  observes,  "I  do  not  by  any  means 
assent  to  the  doctrine  that  where  there  are  two  debts  existing,  and  a  payment 
is  made  not  specifically  appropriated  to  either,  there  is  necessarily  no  sufficient 
evidence  of  a  payment  on  account  of  either  of  those  debts  to  take  it  out  of  the 
Statute  of  Limitations.  It  must  depend  on  the  special  circumstances  of  each 
case.  In  general  there  would  be  evidence  to  go  to  the  jury  of  a  payment  on 
account  of  both  debts." 

1  Bosanquet  v.  Wray,  6  Taunt.  597  :  1  E.  C.  L.  R.  In  Goddard  v.  Hudges, 
1  Or.  &  M.  33,  it  was  held  that  a  general  payment  must  be  applied  to  a  prior 
legal,  and  not  to  a  subsequent  equitable,  demand. 

2  Philpott  V.  Jones,  2  A.  &  E.  41 :  29  E.  C.  L.  R. 
s  Lamprell  v.  Billericay  Union,  3  Exch.  306,  307. 
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applied  500Z.  part  of  tlie  1200/.  in  discharge  of  the  simple  con- 
tract debt,  which  would  otherwise  be  barred  by  the  Statute  of 
Limitations ;  what  I  seek  to  recover  is  the  balance  of  the  original 
contract  sum  of  lOOOZ."  This  doctrine,  however,  never  has  been 
held  "to  authorise  a  creditor,  receiving  money  on  account,  to 
apply  it  towards  the  satisfaction  of  what  does  not,  nor  ever  did, 
constitute  any  legal  or  equitable  demand  against  the  party 
making  the  payments." 

But  although  it  is  true  that,  where  there  are  distinct  accounts 
and  a  general  payment,  and  no  appropriation  made  at  the  time 
of  such  payment  by  the  debtor,  the  creditor  may  apply  it  to  which 
account  he  pleases ;  yet,  where  the  accounts  are  treated  by  the 
parties  as  one  entire  account,  this  rule  does  not  apply.^  For 
instance,  in  the  case  of  a  banking  account,^  where  all  the  sums 
paid  in  form  one  blended  fund,  the  parts  of  which  have  no  longer 
any  distinct  existence,  there  is  no  room  for  any  other  appropria- 
tion than  that  which  arises  from  the  order  in  which  the  receipts 
and  payments  take  place,  and  are  carried  into  the  account. 
Presumably,  it  is  the  sum  first  paid  in  that  is  first  drawn  out. 
*It  is  the  first  item  on  the  debit  side  of  the  accoimt  that  r.j(.yqn 
is  discharged  or  reduced  by  the  first  item  on  the  credit 
side.  The  appropriation  is  made  by  the  very  act  of  setting  the 
two  items  against  each  other.  Upon  that  principle  all  accounts 
current  are  settled,  and  particularly  cash  accounts.^  In  like 
manner,  where  one  of  several  partners  dies,  and  the  partnership 
is  in  debt,  and  the  surviving  partners  continue  their  dealings 
with  a  particular  creditor,  and  the  latter  joins  the  transactions  of 
the  old  and  the  new  firm  in  one  entire  account,  then  the  payments 
made  from  time  to  time  by  the  surviving  partners  must  be 
applied  to  the  old  debt.  In  that  case  it  is  to  be  presumed  that 
all  the  parties  have  consented  that  it  should  be  considered  as  one 
entire  account,  and  that  the  death  of  one  of  the  partners  has  pro- 

'  Per  Bayley,  J.,  Boclenham  v.  Purclias,  2  B.  &  Aid.  4.). 

'  Generally,  as  to  the  relative  situation  of  banker  and  customer  or  depositor, 
see  per  Lord  Cottenham,  C,  Foley  v.  Hill,  2  H.  L.  Cas.  36. 

3  Per  Sir  Wm.  Grant,  M.  R.,  Clayton's  case,  1  Jler.  608  ;  Pennell  v.  Detfell, 
4  De  6.,  M.  &  G.  372 ;  per  Lord  Lyndhurst,  C,  Pemberton  v.  Oakcs,  4  Russ. 
169 ;  Bodeuliam  v.  Purcbas,  2  B.  &  Aid.  39  ;  Judgm.  Heuniker  v.  Wigg,  4  Q. 
B.  794 :  45  E.  C.  L.  R.  As  to  Claj'ton's  case,  supra,  see  also,  the  remarks  in 
the  Law  Mag.  (Aug.  1855,)  p.  36. 
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duced  no  alteration  whatever.^  It  must  be  borne  in  mind,  not- 
withstanding the  preceding  remarks,  that,  although  the  payment 
of  money  on  account  generally,  without  making  a  specific  appro- 
priation of  it,  would,  in  many  cases,  go  to  discharge  the  first  part 
of  an  account,  yet  that  rule  cannot  be  taken  to  be  conclusive' — it 
is  evidence  of  an  appropriation  only ;  and  other  evidence  may  be 
adduced,  as  of  a  particular  mode  of  dealing,  or  of  an  express 
stipulation  between  the  parties,  which  may  vary  the  application 
of  the  rule.^ 

rjt799i  *Where  a  person  has  two  demands,  one  recognized  by 
'-  -^  law,  the  other  arising  on  a  matter  forbidden  by  law,  and 
an  unappropriated  payment  is  made  to  him,  the  law  will  after- 
wards appropriate  it  to  the  demand  which  it  acknowledges,  and 
not  to  the  demand  which  it  prohibits.^ 

Again,  where  a  person  bought  two  parcels  of  goods  of  a  broker, 
the  property  of  different  persons,  and  paid  generally  to  the  broker 
a  sum  larger  than  the  amount  of  either  demand,  but  less  than  the 
two  together,  and  afterwards  the  broker  stopped  payment ;  it  was 
held  that  such  payment  ought  to  be  equitably  apportioned  as  be- 
tween the  several  owners  of  the  goods  sold,  who  were  only  re- 
spectively entitled  to  recover  the  difference  from  the  buyer.* 

The  following  remarks  made  in  a  recent  case,  will  serve  to 
show  some  additional  important  limitations  of  the  maxim  xinder 
consideration: — "  If,  in  the  course  of  dealing  between  A.  and  B., 
various  debts  are  from  time  to  time  incurred,  and  payments  made 
by  B.  to  A.,  and  no  acknowledgment  is  made  by  A.,  nor  inquiry 
by  B.  how  the  payments  are  appropriated,  the  law  will  presume 
that  the  priority  of  debt  will  draw  after  it  priority  of  payment 
and  satisfaction,  on  the  ground  that  the  oldest  debt  is  entitled  to 
be  first  satisfied.     That  doctrine  is  recognised  in  Devaynes  v. 

>  Per  Bayley,  J.,  Simson  v.  Ingham,  2  B  &  C.  73 :  9  B.  C.  L.  R.:  Smitli  v. 
Wigley,  3  Mo.  &  So.  174 :  30  E.  C.  L.  R. 

2  Judgm.  Wilson  v.  Hirst,  4  B.  &  Ad.  767 :  34  E.  C.  L.  R. ;  Henniker  v.  "Wigg, 
4-Q.  B.  792 :  45  E.  0.  L.  R.     See  Ex  parte  Johnson,  3  De  G.,  M.  &  G.  218. 

5  Judgm.  Wright  v.  Laing,  3  B.  &  C.  171 :  10  E.  C.  L.  R.  Payment  into  Court 
is  an  admission  of,  and  will  be  applied  to,  a  legal  demand  only :  Ribbans  v. 
Crickett,  1  B.  &  P.  264.  Bee  Philpott  v.  Jones,  2  A.  &  E.  41 :  29  E.  C.  L.  R. 
Where  there  has  been  a  running  cash  and  bill  accoimt  between  a  bankrupt  and 
a  banking  company,  "the  Court  will  appropriate  the  early  payments  to  the 
early  items  of  the  account,  and  to  the  legal  and  not  the  illegal  part  of  the 
demand:"  Ex  parte 'BxadlQion,  2  D.  &  C.  584,  540. 

■"  Fayence  y.  Bennett,  11  East,  36. 
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Noble/  but  the  principle  was  *never  applied  to  cases  r^^Y^qi 
where  the  obligations  were  alio  jure,  nor  to  other  cases,  as,  ' 
for  instance,  where  in  dealings  between  B.  and  C,  the  latter 
directs  B.  to  receive  monies  due  to  him,  the  law  will  not  presume 
an  appropriation  of  these  monies  to  the  payment  of  a  debt  due  to 
A.  and  B.  in  the  absence  of  any  specific  directions.^ 

"Where  a  bill  of  exchange  or  promissory  note  has  been  given 
by  a  debtor  to  his  creditor,  it  is  not  unfrequently  a  matter  of 
some  difficulty  to  determine  whether  the  giving  of  such  instru- 
ment should  be  considered  as  payment,  and  as  operating  to  ex- 
tinguish the  original  debt ;  or  whether  it  should  be  regarded 
merely  as  security  for  its  payment,  and  as  postponing  the  period 
of  payment  until  the  bill  or  note  becomes  due.  Upon  this  sub- 
ject, which  is  one  of  great  practical  importance,  the  correct  rule  is 
thus  laid  down  by  Lord  Langdale,  M.  K. : — ''  The  debt,"  says  his 
Lordship,  "  may  be  considered  as  actually  paid  if  the  creditor,  at 
the  time  of  receiving  the  note,  has  agreed  to  take  it  in  payment 
of  the  debt,  and  to  take  upon  himself  the  risk  of  the  note  being 
paid ;  or  if,  from  the  conduct  of  the  creditor,  or  the  special  cir- 
cumstances of  the  case,  such  a  payment  is  legally  to  be  implied. 
But  in  the  absence  of  any  special  circumstances  throwing  the 
risk  of  the  note  upon  the  creditor,  his  receiving  the  note  in  lieu 
of  present  payment  of  the  debt,  is  no  more  than  giving  extended 
credit,  postponing  the  demand  for  immediate  payment,  or  giving 
time  for  payment  on  a  future  day,  in  consideration  of  receiving 
this  species  of  security.  Whilst  the  time  runs,  payment  cannot 
legally  be  enforced,  but  the  debt  continues  till  payment  is  actually 
made ;  and  if  payment  *be  not  made  when  the  time  has  r^ij-o^-i 
run  out,  payment  of  the  debt  may  be  enforced  as  if  the 
note  had  not  been  given.  If  payment  be  made  at  or  before  the 
expiration  of  the  extended  time  allowed,  it  is  then  for  the  first 
time  that  the  debt  is  paid."^ 

'  1  Meriv.  608. 

2  Per  Lord  Brougham,  C,  Nottidgc  v.  Pritcliard,  2  CI.  &  Pin.  393. 

3  Sayer  v.  "Wagstaff,  5  Beav.  413  ;  recognised,  In  re  Harries,  13  M.  &  W.  3  ; 
per  Lord  Kenyon,  C.  J.,  Stedman  v.  Goocli,  1  Esp.  5  ;  cited  6  Scott,  K.  R.  945. 
See,  also,  as  to  what  constitutes  payment,  Turney  v.  Dodwell,  3  E.  &  B.  136 : 
77  E.  C.  L.  R. ;  Thomas  v.  Cross,  7  Exch.  738,  732  ;  Underwood  v.  Nicliolls,  17 
C.  B.  239  :  84  E.  C.  L.  R.;  Pollard  v.  Ogden,  3  E.  &  B.  459  :  75  E.  C.  L.  R. 
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Qui  per  alium  facit  per  seipsum  facere  videtur. 

(Co.  Liu.  258,  a.) 
He  who  does  an  act  ihrough  the  medium  of  another  party  is  in  law  considered  as 

doing  it  himself. 

The  above  maxim  enunciates  the  general  doctrine  on  which 
the  law  relative  to  the  rights  and  liabilities  of  principal  and 
agent  depends.  It  can  however  in  this  treatise  be  but  briefly 
and  cursorily  considered. 

AVhere  a  contract  is  entered  into  with  A.,  as  agent  for  B.,  it  is 
deemed,  in  contemplation  of  law,  to  have  been  entered  into  with 
B.,  and  the  principal  is,  in  most  cases,  the  proper  party  to  sue  or 
be  sued  for  a  breach  of  such  contract, — the  agent  being  viewed 
■  simply  as  the  medium  through  which  it  was  effected:'  qui  facit 
■per  alium  facit  j)er  se.  For  instance,  the  defendant  was  employed 
by  its  owner  to  sell  a  certain  farm,  and  entered  into  a  written 
Y^tjoK-\  ii-greement  to  sell  the  farm  to  the  plaintiff  for  *2700^., 
without  naming  the  seller.  lOOZ.  deposit  in  part  of  the 
purchase-money  was  paid  by  the  plaintiff  to  the  defendant ;  two 
days  afterwards  the  former  signed  a  contract  for  sale  by  S.,  (the 
owner,)  to  himself,  whereby  he  agreed  to  pay  on  its  execution 
100/.  as  a  deposit,  for  which  S.  undertook  to  pay  interest  till  the 
completion  of  the  purchase.  For  want  of  a  title  in  S.  the  con- 
tract was  subsequently  rescinded ;  but  the  defendant,  before  he 
had  notice  of  the  rescission,  paid  S.  50?.,  retaining  the  other  50/., 
though  without  the  consent  of  S.,  under  an  agreement  with  S.  to 
give  him  (the  defendant)  one  half  of  any  sum  he  might  get  for 
the  farm  over  2600/.  The  Court  held,  that  the  plaintiff  could  not 
recover  in  an  action  against  the  defendant  any  part  of  the  100/. 
paid  as  above  stated.^ 

The  following  instances,  which  are  both  of  ordinary  occurrence 
and  practical  importance,  may  be  mentioned  as  illustrative  of  the 
rule,  which,  for  certain  purposes,  identifies  the  agent  with  the 
principal: — Payment  to  an  authorised  agent,^  as  an  auctioneer,  in 
the  regular  course  of  his  employment,*  is  payment  to  his  prin- 

'  Thus  in  Depperman  v.  Hubbersty,  17  Q.  B.  766  :  84  E.  C.  L.  R. ;  Coleridge, 
J.,  observes:  "Here  an  avowed  agent  of  a  principal  sues  another  avowed 
agent  of  the  same  principal ;  and  the  action  must  fail  for  want  of  privity  of  con- 
tract between  the  two  parties  to  the  suit."  See  Lee  v.  Everest,  2  H.  &  N.  385, 
291 ;  Coombs  v.  The  Bristol  and  Exeter  R.  C,  3  H.  &  N.  1. 

2  Hurley  v.  Baker,  16  M.  &  W.  26.        »  Bostock  v.  Hume,  8  Scott,  N.  R.  590. 

«  See  Mews  v.  Carr,  1  H.  &  N.  484. 
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cipal.^  Thus: — M.  employed  R.  &  Co.,  bankers  in  Edinburgh, 
to  obtain  for  him  payment  of  a  bill  drawn  on  a  person  resident 
at  Calcutta.  R.  &  Co.,  accepted  the  employment,  and  wrote,  pro- 
mising to  credit  M.  with  the  money  when  received.  R.  &  Co. 
transmitted  the  bill,  in  the  usual  course  of  business'  to  C.  &  Co.  of 
*London,  and,  by  them  it  was  forwarded  to  India,  where  p.^j,q^n 
it  was  duly  paid.  R.  &  Co.  wrote  to  M.,  announcing  the. 
fact  of  its  payment,  but  never  actually  credited  him  in  their 
books  with  the  amount ;  the  house  in  India  having  failed,  it  was 
held  that  R.  &  Co.  were  the  agents  of  M.,  to- obtain  payment  of 
the  bill :  that  payment  having  been  actually  made,  they  became 
ipso  f ado  liable  to  him  for  the  amount  received,  and  that  he  could 
not  be  called  on  to  suffer  any  loss  occasioned  by  the  conduct  of 
the  sub-agents,  as  between  whom  and  himself  no  privity  existed. 
"To  solve  the  questioa  in  this  cas3,"  said  Lord  Cottenham,  "it  is 
not  necessary  to  go  deeper  than  to  refer  to  the  maxim,  quifacit 
jjer  alium  faclt  per  se.  R.  &  Co.  agreed  for  consideration  to  apply 
for  payment  of  the  bill,  they  necessarily  emplo^'ed  agents  for 
that  purpose  who  received  the  amount,  their  receipt  was  in  law  a 
receipt  by  them,  and  subjected  them  to  all  the  consequences. 
The  appellant  with  whom  they  so  agreed  cannot  have  anything 
to  do  with  the  conduct  of  those  whom  they  so  employed,  or  with 
the  state  of  the  accoant  between  different  parties  engaged  in  this 
agency."^ 

The  above  case  shows  that  the  receipt  of  money  by  an  agent 
will  charge  the  principal,'  and,  in  like  manner,  a  tender  made  to 
an  authorised  agent  will  in  law  be  regarded,  as  made  to  the  prin- 
cipal;— thus,  where  the  evidence  showed  that  the  plaintiff"  di- 
rected his  clerk  not  to  receive  certain  money  from  his  debtor  if 
it  should  be  offered  to  him,  that  the  monej^  was  offered  to  the 
clerk,  and  that  he,  in  pursuance  of  his  master's  orders,  refused  to 
receive  it;  upon  the  principle  quifacit  )>er  *aliuin  facit  r.^t.o'r-i 
per  se,  the  tender  to  the  servant  was  held  to  be  a  good 
tender  to  the  master.'     Payment  also  by  an  agent  as  such  is 

'  Sykcs  V.  Giles,  5  M.  &  W.  G45  ;  1  Bla.  Com.,  21st  ed.  430.  See  Stephens  v. 
Badcock,  3  B.  &  Ad.  354 :  23  E.  C.  L.  R.:  cited,  Arg.  Wliyto  t.  Rose,  3  Q.  B. 
498:  43  E.  C.  L.  R.;  Parrott  v.  Anderson,  7  Excli.  93. 

2  Mackersy  v.  Ramsays,  9  CI.  &  Fin.  818,  850. 

5  See,  also,  Thompson  v.  Bell,  10  Exch.  10. 

<  Moffat  V.  Parsons,  5  Taunt.  307 :  1  E.  C.  L.  R. 
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equivalent  to  payment  by  tlie  principaL  Where,  for  example,  a 
covenant  was  "to  pay  or  cause  to  be  paid,"  it  was  held,  tbat  the 
breach  was  sufficiently  assigned  by  stating  that  the  defendant  had 
not  paid,  without  saying,  "  or  caused  to  be  paid ;"  for,  had  the 
defendant  caused  to  be  paid,  he  had  paid,  and,  in  such  a  case,  the 
payment  might  be  pleaded  in  discharge.^  So  payment  to  an 
agent,  if  made  in  the  ordina-ry  course  of  business,  will  operate  as 
payment  to  the  principal.^  On  the  same  principle,  the  delivery 
of  goods  to  a  carrier's  servant  is  a  delivery  of  them  to  the  carrier,' 
and  the  delivery  of  a  cheque  to  the  agent  of  A.  is  a  delivery  to 
A.^  Eailway  companies,  moreover,  are  not  to  be  placed  in  a  dif- 
ferent condition  from  all  other  carriers.  They  will'  be  bound  in 
the  course  of  their  business  as  carriers  by  the  contract  of  the 
agent  whom  they  put  forward  as  having  the  management  of  that 
branch  of  their  business.  So  that,  where  it  appeared  from  the 
evidence,  that  certain  goods  were  undoubtedly  received  by  a  rail- 
way company,  for  transmission  on  some  contract  or  other,  and 
r-x-iTQCi  ^^^*  ^^®  only  person  spoken  *to  respecting  such  transmis- 
sion was  the  party  stationed  to  receive  and  weigh  the 
goods;  it  was  held,  that  this  party  must  have  an  implied  authority 
to  contract  for  sending  the  goods,  and  that  the  company  were  con- 
sequently bound  by  that  contract.^  The  station-master  of  a  rail- 
way company  has,  however,  no  implied  authority  to  bind  the 
company  by  a  contract  for  surgical  attendance  on  an  injured 
passenger.^ 

"Where  an  agent  for  the  sale  of  goods  contracts  in  his  own 
name,  and  as  a  prinoipal,  the  general  rule  is,  that  an.  action  may 

'  Gyse  V.  Ellis,  1  Stra.  228.  As  to  tlie  question,  when  is  tlie  principal  dis- 
cliarged  by  payment  to  his  agent  ?    See  Healcl  v.  Kenworthy,  10  Exch.  739. 

2  See  Williams  v.  Deacon,  4  Exch.  397 ;  Kaye  v.  Brett,  5  Exch.  269  ;  Parrott 
V.  Anderson,  7  Exch.  93 ;  Underwood  v.  Nicholls,  17  C.  B.  239  :  84  E.  C.  L,  R. 

3  Dawes  v.  Peck,  8  T.  R.  330 ;  Brown  v.  Hodgson,  2  Camp.  36  ;  per  Lord 
EUenborough,  C.  J.,  Griffin  v'  Langfield,  3  Camp.  254  ;  Pragano  v.  Long,  4  B. 
&  C.  219 :  10  E.  C.  L.  R.;  Great  Western  R.  C.  v.  Goodman,  12  C.  B.  UZ :  74 
E.  C.  L.  R.  Moreover,  a  delivery  to  the  carrier  is  in  law  (except  under  special 
circumstances)  a  delivery  to  the  consignee ;  see  tlie  above  cases ;  Duulop  v. 
Lambert,  G  CI.  &  Pin.  600.  But  an  acceptance  by  the  carrier  is  not  an  accept- 
ance by  the  consignee  ;  per  Parke,  B.,  Johnson  v.  Dodgson,  2  M.  &  W.  656. 

■>  Samuel  v.  Green,  10  Q.  B.  262 :  59  E.  C.  L.  R. 

"  Pickford  v.  The  Grand  Junction  R.  C,  12  M,  &  W.  766  ;  Heald  v.  Carey, 
lie.  B.  977:  73  E.  C.  L.  R. 
e  Cox  T.  Midland  Counties  R.  C,  3  Exch.  268. 
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Tae  supported,  either  in  the  name  of  the  party  by  whom  the  con- 
tract was  made,  and  privy  to  it,  or  of  the  party  on  wliose  behalf 
and  for  whose  benefit  it  was  made.^  Even  where  the  agent  is  a 
factor,  receiving  a  dd  credere  commission,  the  principal  may,  at 
any  period  after  the  contract  of  sale  has  been  concluded,  demand 
payment  of  the  sum  agreed  on  to  himself,  unless  such  payment 
had  previously  been  made'  to  the  factor,  in  duo  course,  and 
according  to  the  terms  of  the  contract.'*  The  following  rules, 
respecting  the  liability  of  parties  on  a  contract  for  the  purchase 
of  goods,  are  likewise  illustrative  of  the  doctrine  under  considera- 
tion, and  are  here  briefly  stated  on  account  of  their  general 
importance  and  applicability : — 1st,  an  agent,  contracting  as  prin- 
cipal, is  liable  in  that  character ;  and,  if  the  real  *principal.  r^.r,oQ-\ 
be  known  to  the  vendor  at  the  time  of  the  contract  being 
entered  into  by  the  agent,  dealing  in  his  own  name,  and  credit 
be  given  to  such  agent,  the  latter  only  can  be  sued  on  the  con- 
tract.^ 2ndly,  if  the  principal  be  unknown  at  the  time  of 
contracting,  whether  the  agent  represent  himself  as  such  or  not, 
the  vendor  may,  on  discovering  the  principal,  debit  either  at  his 
election.^  But,  3rdly,  if  a  person  act  as  agent  without  authority, 
he  is  personally  and  solely  liable ;  and  if  he  exceed  his  authority, 
the  principal  is  not  bound  by  acts  done  beyond  the  scope  of  his 
legitimate  authority.'    If  A.  employs  B.  to  work  for  C,  without 

'  Per  Bayley,  J.,  Sargent  v.  Morris,  3  B.  &  Aid.  280  :  5  E.  C.  L.  E.;  Sims  v. 
Bond,  5  B.  ct  Ad.  393  :  27  E.  C.  L.  R. ;  Duke  of  Norfollc  v.  Wortlij',  1  Camp. 
337;  CotUay  v,  F,nne!l,  10  B.  &  C.  072  :  21  E.  C.  L.  R.;  Biistable  v.  Poole,  1 
Cr.,  M.  &:  R.  413  ;  per  Lord  Abinger,  C.  B.,  Sykes  v.  Giles,  5  M.  &  W.  650  ; 
Garrett  v.  llandley,  4  B.  &  C.  050 :  10  E.  C.  L.  R.;  Higgins  v.  Senior,  8  M.  & 
W.  844. 

2  Hornby  v.  Lacy,  0  M.  &  S.  172  ;  Morris  v.  Cleasby,  4  M.  &  S.  566,  574  ; 
Sadler  v.  Leigh,  4  Camp.  195 ;  Grove  v.  Dubois,  1  T.  R.  112  ;  Scrimshire  v. 
Alderton,  2  Stra.  1183. 

"  Paterson  v.  Gandasequi,  13  East,  62  ;  Addison  v.  Gandasequi,  4  Taimt.  574 ; 
Franklyn  v.  Lamond,  4  C.  B.  637 :  56  E.  C.  L.  R.  See  Smith  v.  Sleap,  12  M. 
&  W.  585,  588. 

<  Thompson  y.  Davenport,  9  B.  &  C.  78  :  17  E.  C.  L.  R. ;  per  Parke,  J.,  Robin- 
son V.  Glcadow,  2  Bing.,  N.  C.  161,  162;  29  E.  C.  L.  R.;  Paterson  v.  Gandase- 
qui, 15  East,  62  ;  Wilson  v.  Hart,  7  Taunt.  295  :  3  E.  C.  L.  R. ;  Higgins  v.  Senior, 
8  M.  &  W.  fc34 ;  Humfrey  v.  Dale,  7  E.  &  B.  266  :  90  E.  C.  L.  R. 

5  Wooden  v.  Burford,  3  Cr.  &  M.  391 ;  Wilson  v.  Baithrop,  2  51.  &  W.  863 ; 
Fenn  v.  Harrison,  3  T.  R.  757 ;  Polhill  v.  Walter,  3  B.  &  Ad.  114 :  23  E.  C.  L. 
R.;  per  Lord  Abinger,  C.  B.,  Acey  v.  Femie,  7  M.  &  W.  154;  Davidson  v. 
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warrant  from  C,  A.  is  liable  to  pay  for  tte  work  done ;'  nor 
would  it  in  this  case  make  any  difference,  if  B.  believed  A. 
to  be  in  truth  the  agent  of  C. ;  for,  in  order  to  charge  the  last- 
mentioned  party,  the  plaintiff  must  prove  a  contract  with  him, 
either  express  or  implied,  and  with  him  in  the  character  of  a 
principal,  directly,  or  through  the  intervention  of  an  agent.^ 

The  question,  how  far  an  agent  is  personally  liable, 
*who,  having  in  fact  no  authority,  professes  to  bind  his 
principal,  has,  on  various  occasions,  been  discussed.  There  is  no 
doubt,  it  was  observed  in  a  recent  judgment,*  that,  in  the  case  of 
a  fraudulent  misrepresentation  of  his  authority,  with  an  intention 
to  deceive,  the  ageot  would  be  personally  responsible ;  but, 
independently  of  this,  which  is  perfectly  free  from  doubt,  there 
seem  to  be  still  two  other  classes  of  cases,  in  which  an  agent, 
who,  without  actual  authority,  makes  a  contract  in  the  name  of 
his  principal,  is  personally  liable,  even  where  no  proof  of  such 
fraudulent  intention  can  be  given.  First,  where  he  has  no 
authority,  and  knows  it,  but  nevertheless,  makes  tlie  contract,  as 
having  such  authority;  in  which  case,  on  the  plainest  principles 
of  justice,  he  is  liable ;  for  he  induces  the  other  party  to  enter  into 
the  contract  on  what  amounts  to  a  misrepresentation  of  a  fact 
peculiarly  within  his  own  knowledge;  and  it  is  but  just,  that  he 
who  does  so  should  be  considered  as  holding  himself  out  as  one 
having  competent  authority  to  contract,  and  as  guaranteeing  the 
consequences  arising  from  any  want  of  such  authority.  There 
is  also  a  second  class  in  which  the  Courts  have  held,  that,  where 
a  party  making  the  contract  as  agent,  bond  fide  believes  that  such 
authority  is  vested  in  him,  but  has,  in  fact,  no  such  authority,  he 
is  still  personally  liable.  In  these  cases,  it  is  true,  the  agent  is 
not  actuated  by  any  fraudulent  motives,  nor  has  he  made  any 

Stanley,  3  Scott,  N.  R.  49 ;  Harper  v.  Williams,  4  Q.  B.  219  :  4j  E.  C.  L.  R. 
See  Downman  v.  Williams,  7  Q.  B.  108  :  53  E.  C.  L.  R.:  (wliere  the  question 
was  as  to  the  construction  of  a  written  undertaking,)  and  cases  cited  Broom's 
Com.,  552;  Cooke  v.  Wilson,  1  C.  B.,  N.  S.  153:  87  E.  C.  L.  R.;  Gillett  v. 
Offor,  18  C.  B.  905 :  86  E.  C.  L.  R.:  Green  v.  Kopke,  Id.  549. 
'  Per  Lord  Holt,  C.  J.,  Aslitou  v.  Sherman,  Holt,  R.  809  :  cited2M.  &  W.  218. 

2  Thomas  v  Edwards,  2  M.  &  W.  215. 

3  Smout  V.  Ilbery,  10  M.  &  W.  1,  9.  In  this  case,  which  was  an  action  of 
debt,  a  man,  who  had  been  in  the  habit  of  dealing  with  the  p];,intifiF  for  meat 
supplied  to  his  house,  went  abroad,  leaving  his  wife  and  family  resident  in  this 
country,  and  died  broad  :— Held,  that  the  wife  was  not  liable  for  goods  supplied 
to  her  after  his  death,  but  before  information  of  his  death  had  been  received. 
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statement  wliich  he  knows  to  be  untrue ;  but  still,  his  liability 
depends  on  the  *same  principles  as  before.  It  is  a  wrong,  ^.j^^. .  ^  -, 
differing  only  in  degree,  but  not  in  its  essence,  from  the  ^ 

former  case,  to  state  as  true,  what  the  individual  making  such 
statement  does  not  know  to  be  true,  even  though  he  does  not 
know  it  to  be  false,  but  believes,  without  sufficient  grounds,  that 
the  statem-ent  will  ultimately  turn  out  to  be  correct,^  and,  if  that 
wrong  produces  injury  to  a  third  persoD,  who  is  wholly  ignorant 
of  the  grounds  on  which  such  belief  of  the  supposed  agent  is 
founded,  and  who  has  relied  on  the  correctness  of  his  assertion, 
it  is  equally  just  that  he  who  makes  such  assertion  should  be 
personally  liable  for  its  consequences.  The  true  principle  deriv- 
able from  the  cases  is,  that  there  must  be  some  wrong  or  omission 
of  right  on  the  part  of  the  agent,  in  order  to  make  him  personally 
liable  on  a  contract  made  in  the  name  of  his  principal ;  in  all  of 
them,  it  will  be  found  that  the  agent  has  either  been  guilty  of 
some  fraud,  has  made  some  statement  which  he  knew  to  be  false, 
or  has  stated  as  true  what  he  did  not  kpow  to  be  true,  omitting 
at  the  same  time  to  give  such  information  to  the  other  contracting 
party  as  ■would  enable  him,  equally  with  himself,  to  judge  as  to 
the  authorit}-  under  which  he  proposed  to  act.  Polhill  v.  AYalter,^ 
which  has  been  noticed  in  another  page  of  this  work,  is  an  instance 
of  the  first  of  the  two  classes  of  decisions  just  alluded  to ;  and 
cases,  in  which  the  agent  never  had  any  authority  to  contract  at 
all,  but  believed  that  he  had,  as  where  he  acted  on  a  forged  war- 
rant of  attorney,  which  he  thought  to  be  genuine,  and  the  like, 
are  instances  of  the  second  class.^  To  the  various  states  of  facts 
just  put,  we  may  add  that  if  *a  person  contracts  as  agent  p^.^. <q-i 
with  another  he  will  in  law  be  held  to  impliedly  under- 
take and  promise  that  he  is  what  he  represents  himself  to  be,  so 
that  for  any  direct  damage  arising  to  the  other  party  from  a 
breach  of  such  promise,  he  mil,  -without  proof  of  any  fraudulent 
representation,  be  responsible.'' 

'  As  to  this  proposition  see  ante,  p.  713  ;  Arg.  Ormrod  v.  Hulli,  14  M.  &  W. 
660. 

2  3  B.  &  Ad.  114:  23  E.  C.  L.  K:  Mte,  p.  709. 

»  Judgm.  10  M.  &  W.  10. 

*  Collen  V.  Wright,  7E.  &  B.  301 :  90  E.  C.  L.  R.:  with  wliich  compare  Rau- 
dell  V.  Trimen,  18  C.  B.  786 :  86  B.  C.  L.  R.  See,  also,  Simons  v.  Patchett,  7 
E.  &B.  568:  90  E.  C.  L.  R. 
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In  furtlier  illustration  of  the  rule  before  us,  reference  may  be 
made  to  the  contract  of  insurance  which,  has  been  said^  to  be  a 
contract  uberrimm  fidei}  the  principles  which  govern  it  being 
those  of  an  enlightened  moral  policy.  The  underwriter  must  be 
presumed  to  act  upon  the  belief  that  the  party  procuring  insu- 
rance is  not,  at  the  time,  in  possession  of  any  facts  material  to 
the  risk  which  he  does  not  disclose,  and  that  no  known  loss  has 
occurred  which,  by  reasonable  diligence,  might  have  been  com- 
municated to  him.  If  a  party,  having  secret  information  of  a 
loss,  procures  insurance  without  disclosing  it,  this  is  a  manifest 
fraud  which  avoids  the  policy.  If,  knowing  that  his  agent  is 
about  to  procure  insurance,  he  withholds  the  same  information 
for  the  purpose  of  misleading  the  underwriter,  it  is  no  less  a  fraud, 
for,  under  such  circumstances,  the  maxim  applies,  qui  facit  per 
alium  facit  per  se.  His  own  knowledge  in  such  a  case  infects  the 
act  of  his  agent  in  the  same  manner  and  to  the  same  extent  that 
the  knowledge  of  the  agent  himself  would  do.  And  even  if  there 
be  no  intentional  fraud,  still  the  underwriter  has  a  right  to  a  dis- 
closure of  all  material  facts  which  it  was  in  the  power  of  the  party 
r4fY4.o-|  ^o  *communicate  by  ordinary  means,  and  the  omission  is 
fatal  to  the  insurance.  The  true  principle  deducible  from 
the  authorities  on  this  subject  is,  that  where  a  party  orders  insu- 
rance, and  afterwards  receives  intelligence  material  to  the  risk, 
or  has  knowledge  of  a  loss,  he  ought  to  communicate  it  to  the 
agent  as  soon  as  with  due  and  reasonable  diligence  it  can  be 
communicated,  for  the  purpose  of  countermanding  the  order,  or 
laying  the  circumstances  before  the  underwriter.  If  he  omits  so 
to  do,  and  by  due  and  reasonable  diligence  the  information  might 
have  been  communicated,  so  as  to  have  countermanded  the 
insurance,  the  policy  is  void. 

On  the  maxim,  qui  facit  per  alium  facit  per  se,  depends  also  the 
liability  of  a  co-partnership  on  a  contract  entered  into  by  an 
individual  member  of  the  firm ;  for  he  is  considered  as  the  ac- 
credited agent  of  the  rest,  and  will  consequently  bind  the  firm  by 
his  act  or  assurance  made  with  reference  to  business  transacted 

'  Per  Story,  J.,  delivering  judgment  in  M'Lanahan  v.  The  Universal  Insur- 
ance Co.,  1  Peters,  (U.  S.)  R.  185;  per  Yates,  J.,  Hodgson  v.  Richardson,  1 
W.  Bla.  465. 

2  Ante,  p.  710. 


THE    LAW    OF    CONTEACTS.  559 

by  it/  and  in  the  absence  of  collusion  between  himself  and  the 
other  contracting  party .^ 

The  decision  in  Marsh  v.  Keating'  is  important  with  reference 
to  the  question  of  the  responsibility  incurred  by  one  partner  for 
the  act  of  his  co-partner,  by  reason  of  the  implied  agency  between 
parties  thus  situated,  and  affords  a  direct  and  forcible  illustration 
of  the  maxim,  qui  facit  per  aliumfacit  per  se:  in  the  case  referred 
to  *the  facts  were,  that  ¥.,  a  partner  in  a  banking  firm,  r^.^.. --, 
caused  stock  belonging  to  a  customer  to  be  sold  out 
under  a  forged  power  of  attorney,  the  proceeds  were  paid  to  the 
account  of  the  bank  at  the  house  of  the  bank's  agents,  and  wore 
appropriated  by  F.  to  his  own  purposes.  F.  was  afterwards  exe- 
cuted for  other  forgeries.  It  appeared  from  the  special  verdict, 
that  F.'s  partners  were  ignorant  of  the  fraud,  but  might,  with 
common  diligence,  have  known  it ;  and  it  was  held  by  the  House 
of  Lords,  in  conformity  with  the  unanimous  opinion  of  the  Judges, 
that  the  customer  could  maintain  an  action  against  the  partners 
for  money  had  and  received.  The  general  proposition,  it  was 
observed,  was  not  disputed,  that  if  the  goods  of  A.  are  wrongfully 
taken  and  sold,  the  owner  may  bring  trover  against  the  wrong- 
doer, or  may  elect  to  consider  him  as  his  agent — may  adopt  the 
sale  and  maintain  an  action  for  the  price  ;  and  this  general  rule 
was  held  applicable  to  fix  the  innocent  partners  with  liability  under 
the  circumstances  disclosed  upon  the  special  verdict.  In  another 
more  recent  case,^  the  plaintiffs  in  equity,  who  were  the  executors 
and  trustees  of  a  testator,  in  the  year  1829  employed  A. -and  B., 
a  firm  of  solicitors,  to  procure  investments  for  the  assets  of  their 
testator.  A.  wrote  to  the  plaintiffs,  naming  one  S.  as  a  proposed 
mortgagor  for  a  sum  of  4500/.,  on  the  security  of  freehold  property, 
whereupon  the  plaintiffs  forwarded  to  A.  a  cheque  for  4500/.,  to 
be  so  invested,  and  this  cheque  was  paid  into  the  bank  to  the 

'  Per  Abbott,  C.  J.,  Sandilands  v.  Marsh,  3  B.  &  Aid.  G78 ;  Robinson  v. 
Gleadow,  2  Bing.,  N.  C.  150  :  29  E.  C.  L.  R.;  Fox  v.  Clifton,  G  Bing.  792 :  19 
E.  C.  L.  R.;  Hawkin  v.  Bourne,  8  M.  &W.  703,  710;  Peel  v.  Thomas,  Ifj  C. 
B.  714:  80  E.  C.  L.  R.;  Brettel  v.  WOliams,  4  Bxch.  623;  per  Alderson,  6., 
Kh-k  V.  Blurton,  9  M.  &  W.  388 ;  Beale  v.  Caddick,  2  H.  &  N.  330 ;  Brooms' 
Com.  559,  502. 

2  Per  Bayley,  J.,  Vere  v.  Ashby,  10  B.  &  C.  290 :  21  E.  C.  L.  R.;  Wintlo  v. 
Crowther,  1  Cr.  &  J.  310  ;  Bond  v.  Gibson,  1  Camp.  185 ;  Lewis  v.  Reilly,  1 
Q.  B.  349  :  41  E.  C.  L.  R.  a  g  CI.  &  F.  250. 

'  Blair  v.  Bromley,  5  Hare,  543 ;  S.  C,  3  Pliill.  354. 
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partnership  account.  The  necessary  mortgage  deeds  were  pre- 
pared but  S.  afterwards  declined  to  complete  the  transaction.  In 
|-^^ .  _     April,  1830,  A.,  however  wrote  to  the  plaintiffs,  giving  a 

*list  of  the  securities  upon  which  he  alleged  that  the  tes- 
tator's assets  were  invested,  and  amongst  others  stated,  "S.'s 
mortgage  4500Z.,  3rd  October,  1829."  In  1834,  A.  and  B.  dis- 
solved partnership,  and  the  plaintiffs  continued  to  employ  A.  as 
their  solicitor,  who  regularly  paid  interest  on  the  4500  Z.,  down  to 
1841.  A.  became  bankrupt  in  1844,  and  the  plaintiffs  then  first 
discovered  that  the  mortgage  to  S.  had  never  been  effected ;  on 
bill  by  the  plaintiffs  against  B.  to  recover  the  sum  paid  over  as 
above  stated,  it  was  held  that  the  fraudulent  representation  of  A. 
must  be  taken  to  be  the  act  of  the  firm — that  the  relief  was  pro- 
perly in  equity,  and  that  the  defendant,  although  morally  inno- 
cent, was  civilly  liable  for  the  fraud  of  his  co-partner. 

Without  attempting  to  enter  at  length  upon  the  subject  of 
partnership  liabilities  incurred  through  the  act  of  an  individual 
member  of  the  firm,  we  may  observe,  that  wherever  a  contract  is 
alleged  to  have  been  entered  into  through  the  mediurn  of  a  third 
person,  whether  a  co-partner  or  not,  the  real  and  substantial  ques- 
tion is,  with  whom  was  the  contract  made  ?  and,  in  answering 
this  question,  the  jury  will  have  to  consider  whether  the  party, 
through  whose  instrumentality  the  contract  is  alleged  to  have  been 
made,  had  in  fact  authority  to  make  it.  Thus,  assumpsit  for  work 
and  labour,  in  writing  certain  literary  articles,  was  brought 
against  the  defendants,  whose  names  appeared  as  proprietors  of  a 
newspaper  in  the  declaration  filed  under  6  &  7  Will.  4,  c.  76  ;  they 
had  in  fact  ceased  to  be  so  before  the  contract  was  entered  into, 
at  which  time  L.  was  the  sole  proprietor ;  the  jury  found  that  the 
contract  was  made  by  L.  on  his  own  behalf,  without  any  autho- 
r*7461  "^•^  ^■^""^  ^^^  defendants ;  and  also,  that  the  plaintiff,  when 

*he  supplied  the  articles  in  question,  did  hot  know  the 
defendants  to  be  proprietors ;  it  was  held,  that,  although  the 
declaration  above  mentioned  was,  under  the  provisions  of  the 
stat.  (s.  8),  conclusive  evidence  of  the  fact  that  the  defendants 
were  proprietors,  yet  the  real  question  was  with  whom  the  con- 
tract had  been  made,  and  that  upon  the  finding  of  the  jury  the 
defendants  were  not  liable.^ 

In  like  manner,  in  the  case  of  an  action  brought  at  suit  of  a 
'  Holcroft  T.  Hoggins,  3  C.  B.  488 :  53  E.  C.  L.  R. 
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creditor  against  a  member  of  the  managing  or  provisional  com- 
mittee of  a  railway  or  other  company,  the  question  of  liability 
ordinarily  resolves  itself  into  the  consideration,  whether  the 
defendant  did  or  did  not  authorise  the  particular  contract  for 
which  he  is  sought  to  be  made  responsible ;  in  Barnett  v.  Lam- 
bert,i  the  defendant,  in  answer  to  an  application  from  the  secretary 
of  a  railway  company,  consented,  by  letter,  that  his  name  should 
be  plac.ed  on  the  list  of  its  provisional  committee.  His  name  was 
accordingly  published  in  the  newspapers  as  a  provisional  com- 
mittee-man, and  it  appeared  that  on  one  occasion  he  attended 
and  acted  as  chairman  at  a  meeting  of  the  committee.  It  was 
held,  that  the  defendant  was  liable  for  the  price  of  stationery 
supplied  by  the  plaintiff  on  the  order  of  the  secretary,  and  used 
by  the  committee  after  the  date  of  his  letter  to  the  secretary, 
— the  question  for  decision  being  one  of  fact,  and  matter  of  infer- ' 
ence  for  the  jury,  to  be  drawn  from  the  defendant's  conduct, 
as  showing  that  he  had  *constituted  the  secretary  his  ^..^-^7-, 
agent  to  pledge  his  credit  for  all  such  things  as  were 
necessary  for  the  working  of  the  committee,  and  to  enable  it  to 
go  on.  "  Where,"  observed  Alderson,  B.,  "  a  subscription  has 
been  made,  and  there  is  a  fund,  it  is  not  so ;  because  if  you  give 
money  to  a  person  to  buy  certain  things  with,  the  natural  infer- 
ence is,  that  you  do  not  mean  him  to  pledge  your  credit  for 
them."2 

In  Reynell  v.  Lewis  and  Wylde  v.  Hopkins,'  decided  shortly 
after  Barnett  v.  Lambert,  sujira,  the  Court  of  Exchequer  took 
occasion  to  lay  down  the  principles  applicable  to  cases  falling 
within  the  particular  class  under  consideration  ;  and  it  may  pro- 
bably be  better  to  give  the  substance  of  this  judgment  at  some 
length,  as  it  affords  throughout  important  practical  illustrations 
of  that  maxim,  "which,"  in  the  words  of  Tindal,  C.  J.,''  "is  of 
almost  universal  application," — -qui  facit  per  alium  facit  per  se. 

"The  question,"  observed  the  Court,  "in  all  cases  in  which  the 
plaintiff  seeks  to  fix  the  defendant  with  liability  upon  a  contract, 

'  15  M.  &  W.  489,  where  Todd  v.  Emly,  8  M.  &  W.  505  ;  Flemyng  v.  Hector, 
2  M.  &  W.  172 ;  and  Tredwen  v.  Boume,  G  M.  &  W.  461,  were  cited  per  Cur. 
As  to  the  liability  of  a  partner  on  a  contract  prior  to  his  joining  the  coucern,  see 
Beale  v.  Mouls,  10  Q.  B.  976 :  59  E.  C.  L.  R. 

2  Higgins  V.  Hopkins,  3  Exch.  163  ;  Bumside  v.  Dayrell,  Id.  224. 

5 15  M.  &  "W".  517 ;  Barker  v.  Stead,  16  L.  J.,  C.  P.  160. 

*  8  Scott,  N.  R.  880. 
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express  or  implied,  is,  whether  such  contract  was  made  by  the 
defendant,  by  himself  or  his  agent,  with  the  plaintiff  or  his  agent, 
and  this  is  a  question  of  fact  for  the  decision  of  the  jury  upon  the 
evidence  before  them.  The  plaintiff"  on  whom  the  burthen  of 
proof  lies  in  all  these  cases,  must,  in  order  to  recover  against  the 
defendant,  show  that  he  (the  defendant)  contracted  expressly  or 
impliedly ;  expressly,  by  making  a  contract  with  the  plaintiff;  im- 
pliedly, by  giving  an  order  to  him  under  such  circumstances  as 
„  *show  that  it  was  not  to  be*  gratuitously  executed  ;  and, 
■^  if  the  contract  was  not  made  by  the  defendant  personally, 
it  must  be  proved  that  it  was  made  by  an  agent  of  the  defendant 
properly  authorised,*  and  that  it  was  made  as  his  contract.  In 
these  cases  of  actions  against  provisional  committee-men  of  rail- 
ways, it  often  happens  that  the  contract  is  made  by  a  third  per- 
son, and  the  point  to  be  decided  is,  whether  that  third  person  was 
an  agent  for  the  defendant  for  the  purpose  of  making  it,  and 
made  the  contract  as  such.  The  agency  may  be  constituted  by 
an  express  limited  authority  to  make  such  a  contract,  or  a  larger 
authority  to  make  all  falling  within  the  class  or  description  to 
which  it  belongs,  or  a  general  authority  to  make  any ;  or  it  may 
be  proved  by  showing  that  such  a  relation  existed  between  the 
parties  as  by  law  would  create  the  authority,  as,  for  instance,  that 
of  partners,  by  which  relation,  when  complete,  one  becomes  by 
law  the  agent  of  the  other  for  all  purposes  necessary  for  carrying 
on  their  particular  partnership,  whether  general  or  special,  or 
usually  belonging  to  it ;  or  the-  relation  of  husband  and  wife,  in 
which  the  law,  under  certain  circumstances,  considers  the  hus- 
band to  make  his  wife  an  agent.  In  all  these  cases,  if  the  agent 
in  making  the  contract  acts  on  that  authority,  the  principal  is 
bound  by  the  contract,  and  the  agent's  contract  is  his  contract, 
but  not  otherwise.  This  agency  may  be  created  by  the  im- 
mediate act  of  the  party  that  is,  by  really  giving  the  authority 
to  the  agent,  or  representing  to  him  that  he  is  to  have  it,  or  by 
constituting  that  relation  to  which  the  law  attaches  agencv ;  or  it 
r*7491  ^^^  ^®  created  by  the  representation  of  the  defendant  *to 
the  plaintiff;  that  the  party  making  the  contract  is  the 
agent  of  the  defendant,  ,or  that  such  relation  exists  as  to  con- 
stitute him  such ;  and  if  the  plaintiff  really  makes  the  contract 

'  Bee  Ccoke  v.  Tonkin,  9  Q.  B.  936  :  58  E.  C.  L.  R. 
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on  the  faith  of  the  defendant's  representation,  the  defendant  is 
bound, — he  is  estopped  from  disputing  the  truth  of  it  with  re- 
spect to  that  contract ;  and  the  representation  of  an  authority  is, 
qvjoad  hoc,  precisely  the  same  as  a  real  authority  given  by  the  de- 
fendant to  the  supposed  agent.  This  representation  may  be  made 
directly  to  the  plaintiif,  or  made  publicly,  so  that  it  may  be  in- 
ferred to  have  reached  him;  and  may  be  made  by  words  and 
conduct.  Upon  none  of  these  propositions  is  there,  we  appre- 
hend, the  slightest  doubt,  and  the  proper  decision  of  all  these 
questions  depends  upon  the  proper  application  of  these  principles 
to  the  facts  of  each  case,  and  the  jury  are  to  apply  the  rule  with 
due  assistance  from  the  judge."  In  the  course  of  the"  judgment 
from  which  we  have  already  made  so  long  an  extract,  the  Court 
further  observed  that  an  agreement  to  be  a  provisional  commit- 
tee-man is  merely  an  agreement  for  carrying  into  effect  the  pre- 
liminary arrangements  for  petitioning  Parliament  for  a  bill,  and 
thus  promoting  the  scheme,  but  constitutes  no  agreement  to  share 
in  profit  or  loss,  which  is  the  characteristic  of  a  partnership,  al- 
though if  the  provisional  committee-man  subsequently  acts  he 
will  be  responsible  for  his  acts.  They  likewise  remarked  that- 
where  the  list  of  the  provisional  committee  has  appeared  in  a 
prospectus,  published  with  the  defendant's  consent,  knowledge,  or 
sanction,  the  context  of  such  prospectus  must  be  examined,  to  see 
whether  or  not  it  contains  any  statement  affecting  his  liability, 
as,  for  instance,  the  names  of  a  managing  committee,  in  which 
case  it  *will  be  a  question  whether  the  meaning  be  that  r.;.^-^-, 
the  acting  committer  shall  take  the  whole  management  of 
the  concern,  to  the  exclusion  of  the  provisional  committee,  or 
that  the  provisional  committee-men  have  appointed  the  acting 
committee,  or  the  majority  of  it,  on  their  behalf  and  as  their 
agents.*  In  this  latter  case,  moreover,  it  must  further  be  con- 
sidered whether  the  managing  and  delegated  body  is  authorised 
to  pledge  the  credit  of  the  provisional  committee,  or  is  merely 
empowered  to  apply  the  funds  subscribed  to  the  liquidation 
of  expenses  incurred  in  the  formation  and  carrying  out  of  the 
concern.^ 

1  See  Judgm.  15  M.  &  W.  530,  581 ;  Wilson  v.  Viscount  Curzon,  Id.  533 ; 
Williams  v.  Pigott,  3  Excli.  201. 

2  Dawson  v.  Morrison,  16  L.  J.,  C.  P.,  240 ;  Rennie  v.  Clarke,  5  Exch.  293. 
See  also,  as  to  the  liability  of  a  provisional  committee-man,  Patrick  t.  Rey- 
nolds, 1  C.  B.,  N.  S.,  737 :  87  E.  C.  L.  R.;  or  member  of  a  committee  of  visi- 
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The  preceding  remarks  tave  reference  merely,  as  will  have  been 
noticed,  to.  the  right  of  a  creditor  of  a  company  or  projected  company 
with  which  the  defendant  has  become  connected ;  in  an  action  at  suit 
of  an  allottee  for  recovery  of  his  deposit,  the  main  questions  for 
consideration  usually  are,  1st,  whether  there  has  been  such  a  failure 
of  consideration  as  will  entitle  the  plaintiff  to  treat  the  supposed 
contract  as  a  nullity,  according  to  the  maxim,  ex  nudo  pacta  non 
oritur  actio;  and,  2ndly,  whether  there  has  been  such  a  degree  of 
fraud  or  misrepresentation,  such  dolus  dans  locum  contractui,  as 
will,  nullify  the  contract  into  which  the  allottee  has  been  induced 
P^H.^H-i  to  enter.i  And  from  decided  cases  we  may  deduce,  on 
*t'he  one  hand,  that  the  money  deposited  by  a  subscriber 
to  a  railway  or  other  similar  undertaking  may  (in  the  absence  of 
special  circumstances)  be  recovered  back,  1st,  where  no  deed  has 
been  signed  and  the  scheme  has  proved  altogether  abortive,  and 
has  been  definitively  abandoned,  or  2ndly,  where  the  usual  deed 
Jias  been  signed,  provided  the  money  were  paid  and  the  deed 
executed  under  a  misrepresentation  of  facts  within  theknowledge 
of  or  sanctioned  or  adopted  by  the  defendant  f  and,  on  the  other 
hand,  that  the  entire  deposit^  cannot  be  recovered  where  there 
has  been  no  fraud,  and  the  subscription  contract  has  been  exe- 
cuted, inasmuch  as  the  provisions  ordinarily  inserted  in  such 
deed  will  afford  a  good  defence  to  the  action.'' 

We  do  not  propose  to  dwell  at  much  length  upon  the  maxim 
now  before  us,  in  further  illustration  of  which,  however,  some  few 
additional  cases  of  practical  importance  may  be  mentioned.^ 

tors,  Moffatt  v.  Dickson,  13  0.  B.  543  :  76  E.  C.  L.  R. ;  Kendall  v.  King,  17  Id. 
483,  508  :  85  E.  C.  L.  B.  As  to  the  authority  of  a  resident  agent,  or  the  direc- 
tors of  a  mining -company  to  borrow  money  on  the  credit  of  the  company,  see 
Rioketts  v.  Bennett,  4  C.  B.  686  :  56  E.  C.  L.  R. ;  and  cases  there  cited ;  Bur- 
mester  v.  Norris,  6  Exch.  796. 

'  Walstab  v.  Spottiswoode,  15  M.  &  W.  501 ;  Wontner  v.  Shairp,  4  C.  B. 
404  :  56  E.  C.  L.  R.:  Willey  t.  Parratt,  3  Exch.  211 ;  Garwood  v.  Ede,  1  Exch. 
264;  Hutton  v.  Thompson,  3  H.  L.  Cas.  161 ;  Broom's  Com.  145;  Johnson  v. 
Goslett,  27  L.  J.,  C.  P.  122. 

2  Per  Parke;  B.,  Vane  v.  Cobbold,  Exch.,  12  Jur.  61 ;  S.  C,  1  Exch.  798  ; 
Atkinson  v.  Pocock,  12  Jur.  60  ;  S.  C,  1  Exch.  796  ;  and  cases  supra. 

3  The  letter  of  allottment  may  likewise  empower  the  directors  to  apply  the 
deposits  in  discharge  of  necessary  expenses  :  Jones  v.  Harrison,  2  Exch.  52. 

4  Watts  V.  Salter,  10  0.  B.  477 :  70  E.  C.  L.  R. 

5  The  authority  of  a  counsel  to  bind  his  client  by  a  compromise  was  much 
considered  in  Swinfen  v.  Swinfen,  1  C.  B.,  N.  S.,  364:  87  E.  C.  L.  R.-  S.  C. 
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The  authority  of  the  master  of  a  ship  is,  as  observed  in  a  recent 
case,  very  large,  and  extends  to  all  acts  that  are  usual  and  neces- 
sary for  the  use  and  enjoyment  of  the  ship ;  it  is,  nevertheless, 
subject  to  several  well-known  limitations.  He  may  make  con- 
tracts for  the  *hire  of  the  ship,  but  cannot  vary  that  which  f-.^ij~n-< 
the  owner  has  made.  He  may  take  up  money  in  foreign  '-  -' 
ports,  and  under  certain  circumstances  at  -home,'  for  necessary 
disbursements  and  for  repairs,  and  bind  the  owners  for  repay- 
ment ;  but  his  authority  is  limited  by  the  necessity  of  the  case, 
and  he  cannot  make  them  responsible  for  money  not  actually 
necessary  for  those  purposes,  although  he  may  pretend  that  it  is. 
He  may  make  contracts  to  carry  goods  on  freight  but  cannot  bind 
his  owners  by  a  contract  to  carry  freight  free.  With  regard  also 
to  goods  put  on  board  the  ship,  the  master  may  sign  a  bill  of 
lading,  and  acknowledge  thereby  the  nature,  quality,  and  con- 
dition ■  of  the  goods ;  his  authority,  however,  to  give  bills  of 
lading  beiiig  limited  to  such  goods  as  have  been  put  on  board.^ 

Again,  where  an  order  was  given  for  the  performance  of  cer- 
tain work  by  a  bankrupt  firm- '  after  the  act  of  bankruptcy,  but 
before  the  issuing  of  the  fiat,  and  after  the  fiat  the  bankrupts 
applied  for  money  to  the  petitioning  creditor,  who  was  subse- 
quently appointed  the  creditors'  assignee,  in  order  to  bring  the 
work  to  completion,  and  received  money  from  him  accordingly 
for  that  purpose;  *and  part  of  the  work  was  performed  r^^Ko-, 
before  the  fiat,  a  part  after  the  fiat  and  before  the  appoint- 
ment of  the  creditors'  assignee,  and  the  remainder  after  the  ap- 

18  C.  B.  485 :  86  E.  C.  L.  R.  As  to  the  power  of  a  solicitor  to  bind  his  chent 
by  a  reference,  see  Smith  t.  Troup,  7  C.  B.  757  :  63  E.  C.  L.  R. 

'  See  Edwards  v.  Havill,  14  C.  B.  107 :  78  E.  C.  L.  R. :  19  &  20  Vict.  c.  97,  s.  8. 

2  Grant  v.  Norway,  10  C.  B.  665,  687  ;  Hubbersty  v.  Ward,  8  Exch.  330. 
See,  further,  as  to  the  authority  of  the  master  or  ship's  husband  to  pledge  the 
owner's  credit,  Stainbank  v.  Penning,  11  C.  B.  51,  88  :  73  E.  C.  L.  R.;  Dun- 
can V.  Benson,  1  Exch.  537 ;  S.  C.  3  Id.  644 :  54  E.  C.  L.  R. ;  Beldon  v.  Camp- 
bell, 6  Exch.  886  ;  Benson  v.  Chapman,  2  H.  L.  Cas.  704;  S.  C,  8  0.  B.  950 : 
65  E.  C.  L.  R.;  5  Id.  330 :  57  E.  C.  L.  R.;  6  M.  &  Gr.  792  :  46  E.  C.  L.  R.; 
Stainbank  v.  Shepard,  13  0.  B.  418,  441 :  76  E.  C.  L.  R.;  S.  C.  23  L.  J.,  Exch. 
341 ;  Preston  v.  Tamplin,  3  H.  &  N.  363.  See  also,  in  connection  with  the  text, 
supra,  Myers  v.  Willis,  17  C.  B.  77 :  g4  E.  C.  L.  R.;  S.  C,  18  Id.  886  :  86  E. 
C.  L.  R. ;  Brodie  v.  Howard,  Id.  109 ;  Hackwood  v.  Lyall,  Id.  124  :  Mackenzie 
V.  Pooley,  11  Exch.  638,  641,  citing  Mitcheson  t.  Oliver,  5  E.  &  B.  419  :  85 
E.  C.  L.  R. ;  Harris  v.  Carter,  3  E.  &  B.  559 :  77  E.  C.  L.  R. ;  Ojgan  v.  Brodie, 
10  Exch.  449 ;  Preston  v.  Tamplin,  supra,  was  affirmed  in  error,  3  H.  &  N.  684. 
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pointment  of  the  creditors'  assignee :  it  was  held,  that  an  action 
would  lie  in  respect  of  the  above-mentioned  contract,  at  suit  of 
the  official  and  the  creditors'  assignees ;  that  in  such  action  the 
whole  amount  due  was  recoverable,  the  contract  being  entire, 
and  the  evidence  showing  the  work  to  have  been  completed  by 
the  bankrupts  as'  agents  for  the  plaintiffs.  "  It  is  a  question  of 
fact,"  observed  Parke,  B.,  whether  the  bankrupts  acted  on  their 
own  account,  or  as  the  agents  of  the  assignees.  If  they  acted  in 
the  latter  character,  it  is  clear  that  the  assignees  can  sue.'" 

Further,  the  liability  of  the  husband  for  necessaries  supplied  to 
the  wife  results  from  her  authority  being  implied  by  law  to  act 
as  her  husband's  agent,  and  to  contract  on  his  behalf  for  this 
specific  purpose.^ 

To  the  general  principle  under  consideration  may  also  be  re- 
ferred the  numerous  decisions  which  establish  that  the  sheriff  is 
liable  for  an  illegal  or  fraudulent  act  committed  by  his  bailiftj 
even  if  he  were  not  personally  cognisant  of  the  transaction  ;'  and 
^^  such  decisions  are  *peculiarly  illustrative  of  this  principle, 
because  there  is  a  distinction  to  be  noticed  between  the 
ordinary  cases  and  those  in  which  the  illegal  act  is  done  under 
such  circumstances  as  constitute  the  person  committing  it  the 
special  bailiff"  of  the  party  at  whose  suit  process  is  executed ;  as, 
where  the  attorney  of  the  plaintiff  in  a  cause  requested  of  the 
sheriff'  a  particular  officer,  delivered  the  warrant  to  that  officer, 
took  him  in  his  carriage  to  the  scene  of  action,  and  there  en- 
couraged an  illegal  arrest ;  it  was  held,  that  the  sheriff  was  not 
liable  for  a  subsequent  escape.^    Nor  will  the  sheriff  be  liable  if 

'  Whitmore  v.  Gilmour,  13  M.  &  W.  808,  813.  See  Williams  v.  Chambers, 
10  Q.  B.  337 :  59  E.  0.  L.E.;  Elliott  v.  Clayton,  16  Q.  B.  581 :  71  E.  C.  L.  R. 

2  Manby  v.  Scott,  1  Lev.  4 ;  S.  C,  1  Sid.  109  ;  Montague  v.  Benedict,  3  B. 
&  C.  631 :  10  E.  C.  L.  R. ;  Seaton  v.  Benedict,  5  Bing.  28  :  15  E.  C.  L.  R. :  are 
the  leading  cases  on  the  subject  of  the  husband's  liability.  See  also,  Smout  v. 
Ilbery,  cited  ante,  p.  740  ;  Brown  v.  Ackroyd,  5  E.  &  B.  819  :  85  E.  C.  L.  R. ; 
Reneaux  v.  Teakle,  8  Exch.  680  :  Ruddock  v.  Marsh,  1  H.  &  N.  601. 

a  Per  Ashhurst,  J.,  Woodgate  v.  KnatchbuU,  3  T.  R.  154 ;  Gregory  v.  Cotte- 
rell,  5  E.  &  B.  571 :  85  E.  C.  L.  R. :  Raphael  v.  Goodman,  8  A.  &  E.  565 :  35 
E.  C.  L.  R.;  Sturmy  v.  Smith,  11  East,  35 ;  Price  v.  Peek,  1  Bing.  N.  C,  380 : 
37  E.  C.  L.  R. ;  Crowder  v.  Long,  8  B.  &  C.  602 :  15  E.  C.  L.  R. ;  Smart  v. 
Hutton,  8  A.  &  E.  568,  n.  :  35  E.  C.  L.  R.  See  Peshall  v.  Laytou,  2  T.  R.  713  ; 
Thomas  v.  Pearse,  5  Price,  578 ;  Jarmain  v.  Hooper,  7  Scott,  N.  R.,  663. 

*  Doe  V.  Trye,  5  Bing.  N.  C,  573  :  35  E.  C.  L.  R. ;  Ford  v.  Leche,  6  A.  &  E. 
699  :  33  E.  0.  L.  R. :  and  cases  there  cited  ;    Alderson  v.  Davenport,  13  M.  & 
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the  wrong  complained  of  be  neither  expressly  sanctioned  by  him, 
nor  impliedly  committed  by  his  authority ;  as,  where  the  bailiff 
derived  his  authority,  not  from  the  sheriff,  but  from  the  plaintiff, 
at  whose  instigation  he  acted ;'  and  it  is  not  competent  to  one 
whose  act  produces  the  misconduct  of  the  bailiff  to  say,  that  the 
act  of  the  officer  done  in  breach  of  his  duty  to  the  sheriff;  and 
which  he  has  himself  induced,  is  the  act  of  the  sheriff.^ 

But,  notwithstanding  the  almost  universal  applicability  of  the 
legal  maxim  under  consideration,  cases  may  occur  in  which,  by 
reason  of  the  express  provisions  of  the  statute  law,  it  will  not 
hold ;  for  instance,  it  was  formerly  held  that,  under  the  stat.  9 
Geo.  i,  c.  l-i,  s.  1,  an  acknowledgment  signed  by  an  agent  of  the 
debtor  Avould  not  *revive  a  debt  barred  by  the  Statute  of  .„^__. 

r  7ooi 

Limitations.^  But  the  law  upon  this  point  has  been  ^  -' 
altered  by  the  stat.  19  &  20  Vict.  c.  97,  s.  13. 

It  Las  also  been  stated  as  a  general  rule,  that  a  bill  of  dis- 
covery, in  aid  of  a  defence  to  an  action  at  law,  cannot  be  sus- 
tained against  a  person  who  is  not  a  party  to  the  record,  although 
charged  in  the  bill  to  be  solely  interested  in  the  subject  of  the 
action;  and  this  rule  will  be  applied  even  where  the  plaintiff  in 
the  original  action  sues  as  agent  for  the  party  from  whom  this 
discovery  is  sought,  notwithstanding  the  maxim,  qui  facit  per 
alium  facit  per  se,  might  at  first  sight  appear  applicable.^ 

Before  terminating  our  remarks  as  to  the  legal  consequences 
which  flow  from  the  relation  of  principal  and  agent  in  transac- 
tions founded  upon  contract,  it  becomes  necessary  to  consider 
briefly  a  kindred  principle  of  law,  which  limits  the  operation  of 
the  maxim  qui  facit  per  alium  facit  per  se,  and  will,  therefore, 
most  properly  be  noticed  in  immediate  connection  with  it :  the 
principle  to  which  we  allude  is  this  that  a  delegated  authority 
cannot  he  redelegated — delegata  potestas  nan  piotest  delegari  f  or,  as 

W.  42  ;  per  Bullev,  J.,  De  Sloranda  v.  Dunkin,  4  T.  R.  121 ;  Botten  v.  Tomlin- 
son,  16  L.  J.,  C.  P.  138. 

'  Cook  V.  Palmer,  6  B.  &  C.  39  :  13  B.  C.  L.  R.;  Crowdev  v.  Long,  8  B.  & 
C.  598  :  m  E.  C.  L.  R.;  Tomkinson  v.  Russell,  9  Price,  287  ;  Bowden  v.  Walth- 
man,  5  Moore,  183  ;  Stuart  v.  WMttaker,  R.  &  JI.  310  ;  Higgins  v.  M'Adam, 
3  Y.  &  J.  1. 

'  Per  Bayley,  J.,  8  B.  &  0.  603,  604 :  15  B.  C.  L.  R. 

'  Hyde  v.  Jolinsoii,  2  Bing.,  N.  C,  776  :  29  E.  C.  L.  R.  See,  also,  Toms, 
app.,  Cuming,  resp.,  8  Scott,  N.  R.,  910;  Cuming,  app.,  Toms,  resp.,  Id.  827. 

*  Queen  of  Portugal  v.  Qlyn,  7  CI.  &  Fin.  466. 

5  2  Inst.  597  ;  Arg.  Fector  v.  Beacon,  5  Bing.,  N.  C,  310  :  35  E.  C.  L.  R. 
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it  is  otherwise  expressed,  vicarius  non  hahet  vicarium} — one  agent 
cannot  la-vvfnlly  nominate  or  appoint  another  to  perform  the  sub- 
ject-matter of  his  agency .'^  Hence,  a  notice  to  quit,  given  by  an 
agent  of  an  agent,  is  not  sufficient,  without  a  recognition  by  the 
P^„p.  „,  principal.  *To  render  such  a  notice  valid,  there  must  be 
either  an  authority  to  give,  or  a  recognition  of  it.'  So, 
a  principal  employs  a  broker  from  the  opinion  which  he  enter- 
tains of  his  personal  skill  and  integrity ;  and  the  broker  has  no 
right,  "wdthout  notice,  to  turn  his  principal  over  to  another,  of 
whom  he  knows  nothing ;  and,  therefore,  a  broker  cannot,  without 
authority  from  his  principal,  transfer  consignments  made  to  him, 
in  his  character  of  broker,  to  another  broker  for  sale.*  On  the 
same  principle,  where  an  Act  of  Parliament  for  building  a  bridge 
required,  that,  when  any  notice  was  to  be  given  by  the  trustees 
appointed  and  acting  under  it,  such  notice  should  be  in  writing 
or  in  print,  signed  by  three  or  more  of  the  trustees ;  it  was  held, 
that  a  notice,  signed  with  the  names  of  the  clerks  to  the  trustees, 
but  signed,  in  fact,  not  by  such  clerks,  but  by  a  clerk  employed 
by  them,  was  insufficient,  as  being  an  attempt  to  substitute  for  a 
deputy  his  deputy .' 

It  may,  likewise,  be  well  to  observe,  that  delegated  jurisdic- 
tion, as  contradistinguished  from  proper  jurisdiction,  is  that 
which  is  communicated  by  a  judge  to  some  other  person,  who 
acts  in  his  name,  and  is  called  a  deputy ;  and  this  jurisdiction  is, 
in  law,  held  to  be  that  of  the  judge  who  appoints  the  substitute, 
or  deputy,  and  not  of  the  latter  party ;  and  in  this  case  the  maxim 
holds,  delegatus  non  potest  delegare — the  person  to  whom  any  office 
^^Htr^,-.  or  duty  is  delegated, — for  example,  an  arbitrator,  cannot 
lawfully  devolve   the   duty  on   another,  *unless  he  be 

'  Branch,  Max.,  5th  ed.,  88. 

2  See,  per  Lord  Denman,  C.  J.,  Cobh  v.  Becke,  6  Q.  B.  936  :  51  B.  C.  L.  E.; 
Combes'  case,  9  Eep.  75.  See  Reg.  v.  Newmarket  R.  C,  15  Q.  B.  702 :  69  E. 
C.  L.  R.;  Reg.  v.  Dulwioh  Collec,e,  17  Q.  B.  600,  615:  79  E.  C.  L.  R.:  -where 
Lord  Campbell,  0.  J.,  incidentally  observes  that  "the  Crown  cannot  enable  a 
man  to  appoint  magistrates." 

3  Doe  d.  Rhodes  v.  Robinson,  3  Bing.,  N.  C,  677,  679  :  33  E.  C.  L.  R. 

1  Cockran  v.  Irlam,  3  M.  &  S.  301,  n.  (a);  Solly  v.  Rathbone,  Id.  398 ;  Cat- 
lln  V.  Bell,  4  Camp.  183  ;  Schmaling  v.  Thomlinson,  6  Taunt.  147  :  1  E.  C.  L. 
R. ;  Coles  V.  Trecothick,  9  Ves.  251  ;  Henderson  v.  Barnwall,  1  Yo.  &  J.  387. 

5  Miles  V.  Bough,  3  Q.  B.  845 :  43  E.  C.  L.  R.  ;  cited  Arg.  Allan,  app., 
Waterhouse,  resp.,  8  Scott,  N.  R.,  68,  76. 
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expressly  authorised  so  to  do.'  Nor  can  an  individual,  clothed 
with  judicial  functions,  delegate  the  discharge  of  those  functions 
to  another,  unless  as  in  the  case  of  a  County  Court  judge,  he  be 
expressly  empowered  to  do  so  under  specified  circumstances.^ 
For  the  ordinary  rule  .is  that  although  a  minisierial  officer  may 
appoint  a  deputy,  &  judicial  officer  cannot.^ 

A  magistrate,  as  observed  by  Lord  Camden,  can  have  no  as- 
sistant nor  deputy  to  execute  any  part  of  his  employment.  The 
right  is  personal  to  himself,  and  a  trust  that  he  can  no  more  dele- 
gate to  another,  than  a  justice  of  the  peace  can  transfer  his  com- 
mission to  his  clerk.^ 

Although,  however,  a  deputy  cannot, .  according  to  the  above 
rule,  transfer  his  entire  powers  to  another,  yet  a  deputy  pos- 
sessing general  powers,  may,  in  many  cases,  constitute  another 
person  his  servant  or  bailiff,  for  the  purpose  of  doing  some  par- 
ticular act ;  provided,  of  course,  that  such  act  be  within  the  scope 
of  his  own  legitimate  authority. 

For  instance,  the  steward  of  a  manor,  with  power  to -make  a 
deputy,  made  B.  his  deputy,  and  B.,  by  writing  under  his  hand 
and  seal,  made  C.  his  deputy,  to  the  intent  that  he  might  take  a 
surrender  of  G.,  of  copyhold  lands.  It  was  held,  that  the  sur- 
render taken  by  C.  was  *a  good  surrender ;°  and  Lorrl  r^Y-Ri 
Holt,  insisting  upon  the  distinction  above  pointed  out, 
compared  the  case  before  him  to  that  of  an  under-sheriff,  who  has 
power  to  make  bailiffs  and  to  send  process  all  over  the  kingdom, 
and  that  only  by  virtue  of  his  deputation.^ 

S.'s  wife  was  in  the  habit  of  managing  his  business,  and  inter 

'  See  Bell,  Diet,  and  Dig.  of  Scotch  Law,  280,  281,  292 ;  Little  v.  Newton,  3 
Scott,  N.  E.,  509  ;  Reg.  v.  Jones,  10  A.  &  E.  576 :  37  E.  C.  L.  K.;  Hughes  v. 
Jones,  1  B.  &  Ad.  388  :  20  E.  C.  L.  R.;  Wilson  v.  Thorpe,  6  ]M.  &  W.  721 : 
Argument,  5  Bing.,  N.  C,  310  ;  35  E.  C.  L.  R.;  White  v.  Sharp,  13  ]M.  &  W. 
712 ;  Rutter  v.  Chapman,  8  M.  &  W.  1.  The  case  of  the  Masters'  Clerks,  1 
Phill.  650 ;  see  also,  Reg.  v.  Perkins,  7  Q.  B.  165 :  53  E.  C.  L.  R. ;  Smccton  v. 
Collier,  1  Exch.  457  ;  Sharp  v.  Nowell,  6  C.  B.  253  :  60  E.  C.  L.  R;  17  &  18 
Vict.  c.  125,  s.  14. 

2  See  Broom,  Pr.  C.  C,  2d  ed.,  9. 

5  Per  Parke,  B.,  Walsh  v.  Southworth,  0  Exch.  150,  156  ;  which  illustrates 
the  former  part  of  the  rule  stated  supra.     See  Baker  v.  Cave,  1  H.  &  N.  074. 

<  Entyck  v.  Carrington,  19  Howell,  St.  Trials,  1063. 

«  Parker  v.  Kett,  1  Ld.  Raym.  658. 

6 1  Ld.  Raym.  659  ;  Leak  v.  Howell,  Cro.  Eliz.  533  ;  Hunt  v.  Burrel,  5  Johns. 
(U.  S.)  R.  137. 
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alia  ef  drawing,  accepting,  and  indorsing  bills  in  his  name.  On 
one  occasion  a  promissory  note  was  indorsed  by  S.'s  daughter,  in 
his  name,  in  the  presence,  and  by  the  direction  of  her  mother, 
who  then  delivered  it  to  the  plaintiff.  Upon  an  issue  as  to  the 
indorsement  of  the  said  note  by  S.,  the  question  was  held  to  be 
one  of  fact,  whether  or  not  the  evidence  showed  an  authority 
given  by  the  husband  to  the  wife  to  indorse  in  the  way  men- 
tioned. The  maxim,  delegatus  non  potest  delegare,  observed  Maule, 
J.,  "  has  no  application  at  all  here ;"  and  again  "  there  was  evi- 
dence that  the  wife  had  the  general  management  of  her  husband's 
business.  And  when  he  authorised  her  to  draw,  accept,  and  in- 
dorse bills,  in  his  name,  that  may  fairly  be  extended  to  authoris- 
ing her  to  select  some  person,  pro  hdc  vice,  to  write  the  name  of 
her  husband  for  her."' 

The  rule  as  to  delegated  functions  must,  moreover,  be  under- 
stood with  this  necessary  qualification,  that,  in  the  particular 
case,  no  power  to  re-delegate  such  functions  has  been  given.^ 
Such  an.  authority  to  employ  a  deputy  may  be  either  express  or 
implied  by  the  recognised  usage  of  trade ;  as  in  the  case  of  an 
i-^^„Q  architect  or  builder,  who  *employs  a  surveyor  to  make 
out  the  quantities  of  the  building  proposed  to  be  erected ; 
in  which  case  the  maxim  of  the  civil  law  applies,  in  contractis 
tacitl  insunt  quse  sunt  maris  et  consuetudinis^ — terms  which  are  in 
accordance  with  and  warranted  by  custom  and  usage  may,  in 
some  cases,  be  tacitly  imported  into  contracts. 


Eespostdeat  Supbeioe. 

(4  Inst.  114.) 
Let  the  principal  be  held  responsible. 

The  above  maxim  is,  in  principle,  almost  identical  with  that 
immediately  preceding,  but  is  more  usually  and  appropriately 
applied  with  reference  to  actions  ex  delicto,  than  to  such  as  are 
founded  in  contract.  Where,  for  instance,  an  agent  commits  a 
tortious  act,  under  the  direction  or  with  the  assent  of  his  princi- 

>  Lord  V.  Hall,  8  0.  B.  627 :  65  E.  C.  L.  B.  See  Linclus  v.  Bradwell,  5  C.  B. 
583  :  57  B.  C.  L.  E. ;  Smith  t.  Marsack,  6  0.  B.  486  :  60  E.  C.  L.  R. 

2  See  3  Prest,  Abs.  Tit.  276. 

3  Moon  v.  Guardians  of  WUtney  Union,  3  Bing.,  N.  C.  814,  818  :  32  E.  C. 
L.  R. 
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pal,  each  is  liable  at  suit  of  the  party  injured :  the  agent  is  liable, 
because  the  authority  of  the  principal  cannot  justify  his  wrongful 
act ;  and  the  person  who  directs  the  act  to  be  done  is  likewise 
liable,  according  to  the  maxim,  respondeat  superior}  "If,"  observes 
Sir  W.  Blackstone,  "  a  servant  commit  a  trespass  by  the  com- 
mand or  encouragement  of  his  master,  the  master  shall  be  guilty 
of  it,  though  the  servant  is  not  thereby  excused,  for  he  is  only  to 
obey  his  master  in  matters  that  are  honest  *and  lawful;"^  r*7flni 
and  a  railway  company  may  be  liable  in  trover  for  a 
conversion  by  their  agent.'  The  rule,  indeed,  so  far  as  regards 
the  method  of  applying  the  maxim  before  us,  being  the  same 
between  a  private  individual  and  a  railway  company  as  it  is 
where  the  same  matter  is  in  dispute  between  two  private  indi- 
viduals.'' 

In  the  case  of  domestic  servants,  and  such  agents  as  are 
elected  by  the  master,  and  appointed  to  perform ,  any  particular 
work,  although,  possibly,  not  in  his  immediate  employ  or  under 
his  direct  or  personal  superintendence,^  the  maxim,  respondeat 
superior,  is  also  very  often  applicable. 

"Upon  the  principle  that  qui  fadt  per  alium  facit  per  se,"  it 
was  said,  in  a  leading  case  upon  this  subject,  "the  master  is 
responsible  for  the  acts  of  his  servant,  and  that  person  is  un- 
doubtedly liable  who  stood  in  the  relation  of  master  to  the 
wrongdoer — he  who  had  selected  him  as  his  servant,  from  the 
knowledge  of,  or  belief  in,  his  skill  and  care,  and  who  could 
remove  him  for  misconduct,  and  whose  orders  he  was  bound  to 
receive  and  obey,  and  whether  such  servant  has  been  appointed 
by  the  master  directly,  or  intermediately  through  the  interven- 

'  4  Inst.  114  ;  Sands  v.  Child,  3  Lev.  352 ;  Jones  v.  Hart,  1  Lord  Raym.  738  ; 
Britton  v.  Cole,  1  Salk.  408  ;  per  Littledale,  J.,  Laugher  v.  Pointer,  5  B.  &  C. 
559  :  11  E.  C.  L.  R.;  Perkins  v.  Smith,  1  Wils.  328 ;  cited,  1  Bing.,  N.  C.  418  : 
27  E.  C.  L.  R.;  Stepliens  v.  Elwall,  4  M.  &  S.  259;  Com.  Dig.,  "Trespass," 
(C.  1).  As  to  the  liability  of  client  in  trespass  for  act  of  attorney,  See  Collett 
T.  Poster,  2  H.  &  N.  356. 

'  1  Bla.  Cora.,  21st  ed.  430  ;  et  vide,  per  Piatt,  B.,'  Stevens  v.  Midland  Coun- 
ties R.  C,  10  Exch.  856  ;  Eastern  Counties  R.  C.  v.  Broom,  6  E.xch.  314. 

'  The  Taff  Vale  R.  C.  v.  Giles,  2  E.  &  B.  822 :  75  E.  C,  L.  R. 

*  Roe  V.  Birkenhead,  Lancashire  and  Cheshire  R.  C,  7  Exch.  36,' 40. 

=  Randleson  v.  Murray,  8  A.  &  E.  109  :  35  E.  C.  L.  R. ;  Stone  v.  Cartwright, 
6  T.  E.  411 ;  Matthews  v.  West  London  "Water-works  Co.,  3  Camp.  403  ;  and 
cases  cited,  post. 
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tion  of  an  agent  authorised  hj  him  to  appoint  servants  for  hiin, 
can  make  no  difference."^ 

Where,  for  instance,  a  man  is  the  owner  of  a  ship,  he  himself 
appoints  the  master,  and  desires  the  master  to  appoint  and  select 
P^„„^-.  the  crew:  the  crew  thus  become  ^appointed  by  the  owner 
and  are  his  servants  for  the  management  and  government 
of  the  ship,  and  if  any  damage  happens  through  their  default,  it 
is  the  same  as  if  it  happened  through  the  immediate  default  of  the 
owner  himself^  By  a  policy  of  insurance,  however,  the  assured 
makes  no  warranty  to  the  underwriters  that  the  master  and  crew 
shall  do  their  duty  during  the  voyage ;  and  their  negligence  or 
misconduct  is  no  defence  to  an  action  on  the  policy,  where  the 
loss  has  been  immediately  occasioned  by  the  perils  insured 
against ;  nor  can  any  distinction  be  made  in  this  respect  between 
the  omission  by  the  master  and  crew  to  do  an  act  which  ought  to 
be  done,  and  the  doing  an  act  which  ought  not  to  be  done,  in  the 
course  of  the  navigation.^  In  the  case  just  supposed,  however,  if 
the  ship  be  chartered  for  the  particular  voyage,  or  for  a  definite 
period,  it  is  always  a  question  of  fact  under  whose  direction  and 
control  the  vessel  was  at  the  time  of  the  occurrence  complained 
of;  and  this  question  must  be  solved  by  ascertaining  whose  are 
the  crew,  and  by  considering  whether  the  reasonable  interpreta- 
tion of  the  charter-party  is,  that  the  owners  meant  to  keep  the 
control  of  the  vessel  in  their  own  hands,  or  to  make  the  freighter 
the  responsible  owner  pro  tempore  ;*  and  a  state  of  facts  might 
perhaps  occur  in  which  the  charterer  would  be  answerable  as 
well  as  the  owner.' 

1  Quarman  v.  Burnett,  6  M.  &  W.  509. 

2  Per  Littledale,  J.,  5  B.  &  C.  554 :  11  E.  C.  L.  R.;  Martin  v.  Temperley,  4 
Q.  B.  298  ;  45  E.  C.  L.  R ;  Dunford  v.  Trattles,  13  M.  &  W.  539. 

3  Juclgm.  Dixon  v.  Sadler,  5  M.  &  W.  414. 

"  Penton  v.  City  of  Dublin  Steam  Pacliet  Co.,  8  A.  &  E.  835  :  35  E.  C.  L.  R. 
Fletcher  v.  Braddick,  2  N.  E.  183;  recognised,  5  B.  &  C.  556 :  11  E.  C.  L.  R.; 
Newberry  v.  Colvin,  7  Bing.  19Q ;  30  E.  C.  L.  E. :  cited  Judgm.  Schuster  v. 
M'Kellar,  7  E.  &  B.  734 :  90  E.  C.  L.  R. ;  Trinity  House  v.  Clark.  4  M.  &  S.  388. 

5  Per  Lord  Denman,  C.  J.,  and  Patteson,  J.,  8  A.  &  B.  843,  843 :  35  E.  C. 
L.  R. 

As  to  the'owner's  liability  in  trover  for  the  act  of  the  Master,  see  Ewbank  v. 
Nutting,  7  C.  B.  797 :  63  E.  C.  L.  R. 

As  to  the  liability  of  the  owners  when  damage  is  caused  by  the  mismanage- 
ment of  the  vessel,  whilst  proceeding  to  sea  under  the  care  of  a  pilot,  see  Rod- 
rigues  t.  Melhuish,  10  Exch.  110. 
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*"The  principle  upon  -which  a  master  is  in  general   r-x.^f-o-i 
liable  to  answer  for  accidents  resulting  from  the  negli- 
gence or  unskilfulness  of  his  servants,  is,  that  the  act  of  his 
servant  is  in  truth  his  own  act.'     If  the  master  is  himself  driving 
his  carriage,  and  from  want  of  skill  causes  injury  to  a  passer-by,  he 
is  of  course  responsible  for  want  of  that  skill.  If,  instead  of  driving 
the  carriage  with  his  own  hands,  he  employs  his  servant  to  drive 
it,  the  servant  is  but  an  instrument  set  in  motion  by  the  master. 
It  was  the  master's  will  that  the  servant  should  drive,  and  what- 
ever the  servant  does  in  order  to  give  effect  to  his  master's  will 
may  be  treated  by  others  as  the  act  of  the  master,  qui  facit  per 
alium  facit  per  se."^     The   general  rule  being  that  "  a  master  is 
responsible  for  all  acts  done  by  his  servant  in  the  course  of  his 
employment,  though  without  particular  directions;"'  even  whilst 
engaged  in  private  business  of  his  own,  provided  he  be  at  the 
time  engaged  generally  on  that  of  his  master.^     The  tests  applic- 
able for  determining  *the  liability  of  the  master  being — •   r.^yoq-i 
is  the  servant  "  in  the  employ  of  his  master  at  the  time  of 
committing  the  grievance  ?'"■ — was  he  authorised  by  his  master 
to  do  the  act  complained  of  ?^    "The  master,"  observes  Maule,  J.,^ 
"  is  liable  even  though  the  servant  in  the  performance  of  his  duty 
is  guilty  of  a  deviation  or  a  failure  to  perform  it  in  the  strictest 
and  most  convenient  manner.     But  where  the  servant,  instead  of 
doing  that  which  he  is  employed  to  do,  does  something  which  he 
is  not  employed  to  do  at  all,  the  master  cannot  be  said  to  do  it 
by  his  servant,  and  therefore  is  not  responsible  for  the  negligence 
of  the  servant  in  doing  it." 

•  So  in  Liimlcy  v.  Gye,  32  L.  J.,  Q.  B.  478 ;  S.  C,  3  E.  &  B.  31G  :  75  E.  C. 
L.  R.:  Coleridge.  J.,  observes,  "Tiie  maxims  qui  facit  per  alium  facit  per  se, 
and  respondeat  superior,  are  unquestionable  ;  but  where  they  apply,  the  wrong- 
ful act  is  properly  charged  to  be  the  act  of  him  who  has  procured  it  to  be  done ; 
he  is  sued  as  a  principal  trespasser,  and  the  damage,  if  proved,  flows  directly 
and  immediately  from  his  act  though  it  was  the  hand  of  another— and  he  a 
free  agent — that  was  employed." 

« Judgm.  Hutchinson  v.  York,  Newcastle,  and  Berwick  R.  C,  5  Exch.  350. 
See  Sharrod  v.  The  London  and  Northwestern  R.  C,  4  Exch.  580,  585  ;  citing 
Gregory  v.  Piper,  9  B.  &  C.  591 :  17  E.  C.  L.  R. 

s  Per  Lord  Holt,  C.  J.,  Tuberville  v.  Stampe,  1  Lord  Raym.  266. 

"  Patten  v.  Rea,  2  C.  B.,  N.  S.  606 :  89  E.  C.  L.  R.;  Mitchell  v.  Crassweller, 
13  C.  B.  237 :  76  E.  0.  L.  R.:  and  cases  there  cited. 

s  Per  Jervis,  C.  J.,  13  0.  B.  246  :  76  E.  C.  L.  R. 

«  Gordon  v.  Rolt,  8  Exch.  365.  '  13  C.  B.  247  :  76  E.  C.  L.  R. 


574         beoom's  legal  maxims. 

A  master  will  also  be  civilly  responsible  for  the  fraud  of  his 
servant  acting  in  the  course  of  his  employment.^  And  "  where  a 
corporation  is  formed  for  the  purpose  of  carrying  on  a  trading 
or  other  speculation  for  profit,  such  as  forming  a  railway,  these 
objects  can  only  be  accomplished  through  the  agency  of  indi- 
viduals ;  and  there  can  be  no  doubt  that  if  the  agents  employed 
conduct  themselves  fraudulently,  so  that  if  they  had  been  acting 
for  private  employers,  the  persons  for  whom  they  were  acting 
would  have  been  affected  by  their  fraud,  the  same  principles 
must  prevail  where  the  principal  under  whom  the  agent  acts  is 
a  corporation."^ 

If  A.  employs  B.  to  do  an  illegal  act,  or  an  act  necessarily  to 

be  done  in  an  unlawful  way,  A.  will  be  responsible  to  C,  who 

r-*1RAi   ^^^t'^ii'^^  damage  consequential  on  *the  act  thus  done, 

there  being  here  the  injuria  et  damnum,  which  suffice  to 

constitute  a  cause  of  action.^ 

If,  however,  the  act  in  question  might  be  done  without  injury, 
public  or  private,  the  maxim  respondeat  superior,  will  apply  only 
where  the  relation  of  master  and  servant  pro  hac  vice  is  estab- 
lished, as  between  the  actual  wrong-doer  and  the  defendant.^ 

The  principle  of  respondeat  superior  does  not,  moreover,  apply 
where  an  injury  is  committed  by  a  servant  wilfully,  whilst  neither 
employed  in  his  master's  service,  nor  acting  within  the  scope  of 
his  authority :°  as  if  a  servant,  authorised  merely  to  distrain  cattle 
damage-feasant,  drives  cattle  from  the  highway  into  his  master's 
close,  and  there  distrains  them.^    Neither  does  the  rule  apply 

1  Coleman  v.  Riclies,  IG  C.  B.  104 ;  81  E.  C.  L.  R. 

'  Per  Lord  Cranworth,  C,  Ranger  v.  The  Great  Western  R.  C,  5  H.  L.  Cas. 
86,  87. 

3»Ellis  Y.  The  Sheffield  Gas  Consumers'  Co.,  2  E.  &  B.  767:  75  E.  C.  L.  R.; 
Peachy  v.  Rowland,  13  C.  B.  187 :  76  E.  C.  L.  R. ;  Sadler  v.  Henlock,  4  E.  & 
B.  570  ;  82  E.  C.  L.  R.  See  Gayford  v.  NichoUs,  9  Exch.  702 ;  Newtun  v. 
Ellis,  5  E.  &  B.  115  :  85  E.  C.  L.  R. ;  Ward  v.  Lee,  7  E.  &  B.  426  •  90  E  0  L  R 

<Id. 

5  See  Lyons  v.  Martin,  8  A.  &  E.  512 :  35  E.  C.  L.  R. ;  M'Manus  v.  Crickett, 
1  East,  106 ;  Lamb  v.  Palk,  9  C.  &  P.  629  :  38  E.  C.  L.  R.;  Sleath  v.  Wilson, 
Id.  607  ;  Gordon  v.  Rolt,  4  Exch.  365 :  A.-G.  v.  Siddon,  1  Cr.  &  J.  220 ;  Joel 
V.  Morison,  6  C.  &  P.  501 :  25  E.  C.  L.  R;  Goodman  v.  Kennell,  3  C.'&  P. 
167:  14 E.  C.  L.  R.;  per  Lord  Kenyon,  C.  J.,  ST.  R.  533;  per  As'hhurst,  J., 
Fenn  v.  Harrison,  3  T.  R.  760 ;  Gregory  v.  Piper,  9  B.  &  C.  591 :  17  E.  C.  L 
B.;  Huzzey  v.  Field,  2  C,  M.  &  R.  432. 

6  Lyons  v.  Martin,  8  A.  &  E.  512  :  35  E.  C.  L.  R. 
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wtere  the  relation  of  principal  and  agent  has  terminated  before 
-the  commission  of  the  act  complained  of.  Thus,  the  sheriff  is 
not  liable  in  trover  for  a  conversion  by  his  bailiff  of  goods  seized 
under  process  of  attachment  issuing  out  of  the  county  Court  after 
the.  bailiff  has  had  notice  of  a  supersedeas.  The  ground  of  the 
sheriff's  liability  for  the  acts  of  his  bailiff  is,  that  he  is  casting 
upon  another  a  duty  which  the  law  imposes  npon  him,  and, 
consequently,  that  he  is  acting  by  a  servant;  but  the  effect  of 
the  supersedeas  is  to  render  the  *writ  inoperative  from  r^.»or-, 
the  moment  it  was  delivered  to  the  sheriff,  and  not  the 
writ  only,  but  the  warrant  also ;  and  the  consequence  is,  that, 
though  the  sheriff  was  responsible  for  everything  that  was  done 
up  to  the  time  of  the  supersedeas,  yet  that  which  was  done  after- 
wards was  done  in  defiance  of  his  authority,  and  to  hold  him 
liable  for  this  would  be  holding  him  to  be  a  wrong-doer  for  the 
act  of  his  servant  after  his  authority  had  been  determined.' 

The  liability  of  the  master  for  the  tort  of  the  servant  when 
acting  under  his  implied  authority  results,  then,  as  above  stated, 
from  the  fact,  that  servants  are  hired  and  selected  by  the  master 
to  do  the  business  required  of  them,  and  their  acts  consequently 
stand  on  the  same  footing  as  his  own;^  as  in  the  case  of  coach 
proprietors,  who  are  answerable  for  an  injury  sustained  by  a 
passenger  through  the  driver's  misconduct.'  A  difficulty,  how- 
ever, often  arises  in  applying  -this  general  and  fundamental  rule 
to  particular  facts,  and  in  determining  between  what  parties  the 
relationship  of  master  and  servant  actually  subsists  ;*  for,  although 
that  party  will  usually  be  liable  with  whom  the  act  complained 
of  ultimately  originates,  yet  the  applicability  of  this  test  fails  in 

1  Brown  v.  Copley,  8  Scott,  N.  R.  350.  The  ground  and  extent  of  the  sheriff's 
liability  are  explained,  per  Jervis,  C.  J.,  Gregory  v.  Cotterell,  5  E.  &  B.  584 : 
85  E.  C.  L.  E. ;  per  Maule,  J.,  Smith  v.  Pritchard,  8  C.  B.  588 :  65  E.  C.  L.  R. ; 
Woods  V.  Pinnis,  7  Exch.  363 ;  Hooper  v.  Lane,  3  Jur.,  N.  S.  1036. 

2  Per  Littledale,  J.,  Laugher  v.  Pointer,  5  B.  &  C.  553,  554 ;  11  E.  C.  L.  R. 

'  White  V.  Boulton,  Peake,  N.  P.  C.  81 ;  Jackson  v.  ToUett,  2  Stark,  N.  P.  0. 
37:  3  E.  C.  L.  R.     See  the  cases  8  Selw.,  N.  P.,  10th  ed.  1097. 

■*  As  between  pilot  and  owner  of  ship,  see  Lucey  v.  Ingram,  6  M.  &  W.  303  ; 
M'Intosh  v.  S'lade,  6  B.  &  C.  657 :  1 3  E.  C.  L.  R. ;  The  Agricola,  3  Robins.  Adm. 
E.  19 ;  The  Fama,  Id.  184 ;  captain  of  ship  and  inferior  officer,  Nicholson  v. 
Mounoey,  15  East,  384 ;  and  cases  there  cited ;  postmaster-general  and  clerk. 
Lane  v.  Cotton,  1  Salk.  17:  S.  C,  15  Mod.  473  ;  per  Lord  EUenborough,  0.  J., 
15  East,  393  ;  Whitfield  v.  Lord  Despencer,  Cowp.  754. 
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r*7fi«i  '^^^  *case ;  for  where  he  who  does  the  injury  (either  in 
person  or  by  his  servant)  exercises  an  independent  employ- 
ment, the  party  employing  him  is  clearly  not  liable ;'  as  in  the 
instance  of  a  butcher  who  employs  a  drover,  whose  deputy  does 
the  mischief  by  his  careless  driving  f  or  of  a  builder  who  .con- 
tracts to  make  certain  alterations  in  a  club-house,  together  with 
the  necessary  gas-fittings,  and  who  employs  a  gas-fitter  for  the 
latter  purpose  under  a  sub-contract,  through  the  negligence  of 
whom,  or  of  whose  servants,  the  plaintiff  sustains  an  injury:^ 
in  these  cases  the  relation  of  master  and  servant  does  not  subsist 
between  the  principal  and  the  person  who  occasions  the  injury, 
and  the  former  is,  therefore,  not  liable  for  the  misconduct  of  the 
latter, ''  ualess  he  has  adopted  or  sanctioned  the  particular  act  by 
which  the  injury  in  respect  whereof  compensation  is  sought  has 
been  occasioned,  or  there  be  evidence  to  show  that  he  has  inter- 
fered with  or  had  control  over  the  work,  in  the  performance  of 
which  the  damage  has  been  caused.^ 

"  The  liability,"  remarks  Eolfe,  B.,  delivering  the  judgment  of 
the  Court  in  Reedie  v.  The  London  and  North- We  stern  Railway 
|-.jj„„„  Company,"  "of  any  one  other  *than  the  party  actually 
■guilty  of  any  wrongful  act,  proceeds  on  the  maxim  qui 
facit  per  alium  facit  per  se,  the  party  employing  has  the  selection 
of  the  party  employed  ;  and  it  is  reasonable  that  he  who  has  made 
choice  of  an  unskilful  or  careless  person  to  execute  his  orders, 
should  be  responsible  for  any  injury  resulting  from  the  want  of 
skill  or  care  of  the  person  employed ;  but  neither  the  principle 
of  the  rule  nor  the  rule  itself  can  apply  to  a  case  where  the  party 

'  Per  Williams,  J.,  and  Coleridge,  J.,  13  A.  &  E.  742 :  40  E.  C.  L.  E. 

2  Milligan  v.  Wedge,  12  A.  &  E.  737  :  40  E.  C.  L.  E. 

»  Rapson  v.  Cubitt,  9  M.  &  W.  710.  See  Wilson  v.  Peto,  6  Moore,  47 ;  Witte 
v.  Hague,  2  D.  &  R.  33. 

<■  See  Judgm.  Quarman  v.  Burnett,  6  M.  &  W.  509,  510  ;  per  Parke,  B. ,  9  M. 
&  W.  718.  See  also  tlie  remarks  on  Bush  v.  Steinman,  (1 B.  &  P.  404),  and  Sly 
V.  Edgley  (6  Esp.,  N.  P.  C.  6),  in  5  B.  &  C.  559,  560 :  11  E.  C.  L.  R. :  and  per 
Le  Blanc,  J.,  Harris  v.  Baker,  4  M.  &  S.  29. 

5  Burgess  v.  Gray,  1  0.  B.  578 :  50  E.  C.  L.  E.:  (distinguishing  Bush  v.  Stein- 
man, 1 B.  &  P.  404),  and  cases  cited  posi. 

6  4  Exch.  344,  255  ;  adopted  per  Cresswell,  J.,  Overton  v.  Freeman,  11  C.  B. 
873 :  73  B.  C.  L.  R.:  and,  per  Maule,  J.,  Peachey  v.  Rowland  18  C.  B.  187:  76 
E.  0.  L.  R.;  Sadler  v.  Henlock,  4  E.  &  B.  570  :  82  E.  C.  L.  R.;  Cuthhertson  v. 
Parsons,  12  C.  B.  304 :  74  E.  C.  L.  R. ;  Gayford  v.  Nicholls,  9  Exch.  703 ;  Grote 
V.  The  Chester  and  Holyhead  E.  C,  2  Exch.  251.  See  Mills  v.  Holton  2  H.  & 
N.  14. 
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sought  to  be  charged  does  not  stand  in  the  character  of  employer 
to  the  party  "by  "whose  negligent  act  the  injury  has  been  occa- 
sioned." 

It  is,  however,  obviously  not  essential  "that  the  relation  of 
principal  and  agent  in  the  sense  of  one  commanding  and  the 
other  obejdng  should  subsist  in  order  to  make  one  responsible 
for  the  tortious  act  of  another :  it  is  enough  if  it  be  shown  to 
have  been  by  his  procurement  and  with  his  assent.  The  case.-^ 
where  the  liability  of  one  for  the  wrongful  act  of  another  has 
turned  upon  the  relation  of  principal  and  agent  are  quite  con- 
sistent with  the  party's  liability,  irrespective  of  any  such  relation  ■, 
as  if  I  agree  with  a  builder  to  build  me  a  house,  according  to  a 
certain  plan,  he  would  be  an  independent  contractor,  and  I  should 
not  be  liable  to  strangers  for  any  wrongful  act  unnecessarily  done 
by  him  in  the  performance  of  his  work,  but  clearly  I  should  be 
jointly  liable  with  him  for  a  trespass  on  the  land  if  it  turned  out 
that  I  had  no  right  to  build  upon  it."^ 

A  railway  company  entered  into  a  contract  with  A.  to  con- 
struct a  portion  of  their  line.  A.  contracted  with  B.,  who  resided 
in  the  country,  to  erect  a  bridge  on  the  line.  B.  had  in  his  em- 
ployment C,  who  acted  as  his  general  *servant,  and  as  a  r.^y^o-, 
surveyor,  and  had  the  management  of  B.'s  business  in 
London,  for  which  he  received  an  annual  salary.  B.  entered  into 
a  contract  with  C,  by  Avhich  C.  agreed  for  40/.  to  erect  a  scaffold, 
which  had  become  necessary  in  the  building  of  the  bridge ;  but 
it  was  agreed  that  B.  should  find  the  requisite  materials,  and 
lamps,  and  other  lights.  The  scaffold  was  erected  upon  the  foot- 
way by  C.'s  workmen,  a  portion  of  it  improperly  projected,  and 
owing  to  that  and  the  want  of  sufficient  light,  D.  fell  over  it  at 
night,  and  was  injured.  After  the  accident,  B.  caused  other 
lights  to  be  placed  near  the  spot,  to  prevent  a  recurrence  of 
similar  accidents. — Held,  that  an  action  was  not  maintainable  by 
D.  against  B.  for  the  injury  thus  occasioned.^ 

A'fhere  the  owner  of  a  carriage  hires  horses  of  a  stable-keeper, 
who  provides  a  driver,  through  whose  negligence  an  injury  is 
done,  the  driver  must  be  considered  as  the  servant  of  the  stable- 
keeper  or  job-master,  against  whom,  consequently,  the  remedy 

'  Per  Willes,  J.,  Tpton  v.  Townend,  17  C.  B.  71 :  S4  E.  C.  L.  R. 
'^  Knight  v.  Fox,  5  Exch.  731,  (distinguishing  Burgess  v.  Gray,  1  C.  B.  .'378  : 
50  E.  C.  L.  R.;  Steel  T.  The  South  Eastern  R.  C,  IG  C.  B.  r,zO :  81  E.  C.  L.  R. 
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must  be  taken  ;  unless  there  be  special  circumstances  showing  an 
assent,  either  express  or  implied,  to  the  tortious  act  of  the  party 
hiring  the  horses,  or  showing  that  such  party  had  control  over 
the  servant,  and  was,  in  fact,  dominus  pro  tempore} 
r-x-VftQi  The  maxim,  respondeat  superior,  does  not,  moreover, 
*apply  to  make  the  master  responsible  to  a  servant  who 
sustains  bodily  hurt  whilst  discharging  the  duties  incidental  to 
his  employment,  such  hurt  having  been  caused  by  his  own  care- 
lessness,^ or  through  a  defect  in  machinery,'  or  a  deficiency  of 
hands,''  of  which  the  injured  party  must  necessarily  have  been 
cognisant,'  or  occasioned  by  the  negligence  'of  a  fellow-servant, 
provided  the  master  has  been  reasonably  cautious  in  selecting  as 
his  associates  persons  possessed  of  ordinary  skill  and  care.^  If  A. 
and  B,  are  fellow-servants  of  C,  and  by  the  unskilfulness  of  A.,  B. 
is  injured  while  they  are  jointly  engaged  in  the  same  service,  B. 
will  under  ordinary  circumstances  have  no  claim  against  C. ;  for 
A.  and  B.,  "  have  both  engaged  in  a  common  service,  the  duties 
of  which  impose  a  certain  risk  on  each  of  them ;  and,  in  case  of 
negligence  on  the  part  of  the  other,  the  party  injured  knows  that 
the  negligence  is  that  of  his  fellow-servant  and  not  of  his  master. 
He  knew  when  he  engaged  in  the  service  that  he  was  exposed  to 
the  risk  of  injury,  not  only  from  his  own  want  of  skill  or  care, 
but  also  from  the  want  of  it  on  the  part  of  his  fellow  servant ; 

'  The  following  cases  may  be  referred  to  on  this  subject,  which  can  only  be 
briefly  noticed  in  the  text: — M'Lauglin  v.  Pryor,  4  Scott,  N.  R.  655  ;  S.  C,  1 
Car.  &  M.  354 :  41  E.  0.  L.  R. ;  Quarman  v.  Burnett,  6  M.  &  W.  499  ;  the  judg- 
ments of  Abbott,  C.  J.,  and  Littledale,  J.,  in  Laugher  v.  Pointer,  5  B.  &  C.  547 : 
11  E.  C.  L.  R. ;  Hart  T.  Crowlej-,  12  A.  &  E.  378 :  40  E.  0.  L.  R. ;  Tavemer  v. 
Little,  5  Bing.,  N.  C.  678  :  85  E,  C.  L.  R. ;  Croft  v.  Alison,  4  B.  &  Aid.  590 :  6  E. 
C.  L.  R. ;  Snjiith  v.  Lawrence,  2  Man  &  Ry.  1 :  17  E.  C.  L.  R. ;  Sammell  v.  Wright, 
5  Esp.,  N.  P.  C.  268  ;  Scott  v.  Scott,  2  Stark.,  N.  P.  C.  488 :  3  E.  C.  L.  R. ;  Brady 
V.  Giles,  1  M.  &  Rob.  494-;  per  Patteson,  J.,  8  A.  &  E.  839 ;  35  E.  C.  L.  R. 

2  Dynen  v.  Leach,  26  L.  J.,  Ex,  221. 

■■  Dynen  v.  Leach,  supra;  Priestley  v.  Fowler,  3  M.  &  W.  1.  See  Winter- 
bottom  V.  Wright,  10  M.  &  W.  109. 

■•  Skipp  V.  The  Eastern  Counties  R.  C,  9  Exch.  228  ;  Seymour  v.  Maddox, 
16  Q.  B.  326  :  71  E.  0.  L.  R. 

5  See  Assop  t.  Yates,  H.  &  N.  768,  which  hkewise  illustrates  the  maxim  in 
jure  non  remoia  causa  sed  proxima  spectatvr,  ante,  p.  202. 

5  Hutchinson  v.  The  York,  Newcastle  and  Berwick  R.  C,  5  Exch.  343;  Wig- 
more  V.  Jay,  Id.  354;  Turrant  v.  Webb,  18  C.  B.  797,  804:  86  E.  C.  L.  R.; 
Priestley  v.  Fowler,  3  M.  &.  W.  1,  which  has  often  been  recognised ;  South- 
cote  V.  Stanley,  1  H.  &  N.  247,  450. 


THE     LAW     OF     CONTRACTS.  579 

and  lie  must  be  supposed  to  have  contracted  on  tlie  terms,  that  as 
between  himself  and  his  master  he  would  run  this  risk.'"  And 
the  principle  her^  stated  has  been  applied  to  the  case  where 
the  *servant  of  a  sub-contractor  receives  a  bodily  hurt,  r..<.Y7n-| 
through  the  negligence  of  a  servant  of  the  principal.^ 
The  rule  also  holds  where  the  individual  injured  was  at  the  time 
of  sustaining  the  injury  voluntarily  assisting  the  defendant's  ser- 
vants in  their  work.^  But  the  cases  above  cite'd  do  not,  of  course, 
apply  to  exonerate  a  master  who  has  been  guilty  of  personal 
negligence  from  liability  to  his  servant  in  respect  of  damage 
thence  resulting.* 

In  Blackmore  v.  The  Bristol  and  Exeter  Eailway  Company,'' 
the  plaintiff  saed  under  Lord  Campbell's  Act,  as  administratrix 
of  her  husband,  whose  death  had  been  caused  by  the  defective 
condition  of  a  chain  used  in  the  raising  and  removing  of  goods 
from  the  trucks  of  the  defendants'  company,  on  arriving  at  the 
terminus  of  their  transit.  The  onus  of  removing  these  goods  lay 
by  virtue  of  the  conditions  under  which  they  "were  carried  on  the 
consignee,  and  the  peculiar  feature  of  the  case  was  this — that  the 
plaintiff  though  not  in  the  employ  of  the  consignee,  was  asked  by 
one  of  the  consignee's  servants  to  assist  in  the  removal  of  the 
goods,  "which  had  to  be  raised  by  a  crane  from  the  trucks  of  the 
company,  with  a  view  to  their  being  deposited  in  the  carts  and 
waggons  of  the  consignee.  During  this  process  the  chain  gave 
way,  and  the  deceased  being  struck  by  the  crane  sustained  a 
mortal  hurt.  Upon  these  facts  the  action  at  suit  of  the  adminis- 
tratrix of  the  deceased  was  held  not  to  be  *sustainable,  ^_^y„^-. 
and  the  case  was  distinguished  from  Langridge  v.  Levy,^ 
on  the  ground  of  absence  of  fraud,  and  because  the  duty  of  pro- 
viding a  safe  engine  for  the  transfer  and  removal  of  goods  could 
under  the  circumstances  only  arise  from  the  contract  in  law  be- 
tween the  company  and  consignee,  to  which  contract  the  deceased 
was  in  no  way  privy. 

It  has  been  held  that  the  owner  of  realty  is  not  responsible  for 

'  Judm.  5  Exch.  351.  ^  "\Viggett  v.  Fox,  11  Excli.  833. 

3  Degg  v.  The  Midland  E.  C,  1  H.  Sc  N.  773. 

'  Roberts  v.  Smith,  2  H.  i;  N.  313  ;  Tarrant  v.  Webb,  18  C.  B.  797,  804  :  80  E. 
C.  L.  R. 

'  27  L.  J.,  Q.  B.  167,  ill  connection  "with  which,  see  Langridge  v.  Levy,  2  M. 
&  W.  519 ;  S.  C,  4  Id.  337 ;  Longmeid  y.  Holliday,  6  Exch.  761. 

«  3  M.  &  W.  519 ;  S.  C.  4  Id.  337. 
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a  nuisance  committed  thereon  hj  the  occupying  tenant,  unless, 
indeed,  he  has  been  a  party  to  the  creation  of  the  nuisance  after 
the  demise,  or  has  demised  it  with  the  nuisance  existing.^  The 
question  moreover  was  on  a  recent  occasion  raised,  but  not  de- 
cided, "  whether,  in  any  case,  tlie  owner  of  real  property,  such  as 
land  or  houses,  may  be  responsible  for  nuisances  occasioned  by 
the  mode  in  which  his  property  is  used  by  others,  not  standing 
in  the  relation  of  s&vants  to  him,  or  part  of  his  family ;"  and  the 
Court  observed  that,  "it  may  be  that  in  some  cases  he  is  so 
responsible.  But  then  his  liability  must  be  founded  on  the 
principle  that  he  has  not  taken  due  care  to  prevent  the  doing 
of  acts  which  it  was  his  duty  to  prevent,  whether  done  by  his 
servants  or  others.  If,  for  instance,  a  person  occupying  a  house 
or  a  field  should  permit  another  to  carry  on  there  a  noxious 
tradp  so  as  to  be  a  nuisance  to  his  neighbours,  it  may  be  that  he 
would  be  responsible  though  the  acts  complained  of  were  neither 
his  acts  nor  the  acts  of  his  servants ;  he  would  have  violated  the 
rule  of  law  sic  utere  tuo  ut  alienum  non  kedas."''  And  to  the 
p.^^u,^-,  foregoing  observations  the  Court  *add  that  "in  none  of 
the  more  modern  cases  has  the  alleged  distinction  between 
real  and  personal  property,"  in  regard  to  the' civil  liability  of  its 
owner  "  been  admitted."^ 

With  respect  to  public  functionaries,  having  authority,  as 
judges  civil  or  ecclesiastical,  commissioners  of  bankrupt,  magis- 
trates, or  persons  acting  gratuitously  and  entrusted  with  the 
conduct  of  public  works,  these  parties  are,  in  general,  protected 
from  the  consequences  of  an  illegal  and  wrongful  act  clone  by 
an  officer  or  other  person  employed  in  an  inferior  ministerial 
capacity,  provided  that  the  princiisal  himself  acted  in  the  dis- 
charge of  his  duty,  and  within  the  scope  of  his  jurisdiction,  and 
of  the  authority  which  has  been  delegated  to  him.  It  has,  there- 
fore, been  expressly  laid  down,  that,  if  commissioners  under  an 
Act  of  Parliament  order  something  to  be  done  which  is  not 
within'  the  scope  of  their  authoritj^,  or  are  themselves  guilty  of 

'  Kich  V.  Basterfield,  4  C.  B.  783 :  56  E.  C.  L.  R. :  and  cases  lliere  cited. 

2  Judgm.  Reedie  v.  London  and  North  Western  R.  C,  4  Exch.  256,  citing- 
Rich  V.  Basterfield,  4  C.  B.  802 :  56  E.  C.  L.  R.:  and  Bush  r.  Steinman,  1  B.  & 
P.  404 ;  Gayford  v.  Nioholls  9  Exch.  703. 

3  Citing  Milligan  v.  Wedge,  12  A.  &  E.  737:  40  E.  C.  L.  R.:  and  recognising 
Allen  V.  Hayward,  7  Q.  B.  960 :  53  E.  C.  L.  R. 
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negligence  in  doing  that  which  they  are  empowei'cd  to  do,  they 
render  themselves  liable  to  an  action,  but  they  are  not  answer- 
able for  the  acts  of  those  whom  they  are  obliged  to  employ.' 

In  an  ordinary  case,  moreover,  where  such  commissioners  in 
execution  of  their  office  enter  into  a  contract  for  the  pcrformanci  ■ 
of  work,  it  seems  clear  that  the  person  who  contracts  to  do  the 
work  "  is  not  to  be  considered  as  a  servant,  but  a  person  carrying 
on'an  *indcpendent  business,  such  as  the  commissioners  r^^^r^ol 
were  fully  justified  in  employing  to  perform  works  which  ^  '^- 
they  could  not  execute  for  themselves,  and  who  was  known  to 
all  the  world  as  performing  them."^  And  the  person  thus  em- 
ploj'cd  may  himself,  by  virtue  of  an  express  statutory  clause,  be 
protected  or  absolved  from  liability  to  a  suit  whilst  acting  under 
the  direction  of  the  commissioners.' 

The  defendants,  a  municipal  corporation,  were  empowered  by 
Act  of  Parliament  to  construct  gas-works,  and  to  supply  gas,  and 
sell  and  dispose  of  the  coke,  the  surplus  profits  being  applicable 
for  the  improvement  of  the  town;  the  declaration  against  them 
alleged  that  they  employed  workmen  to  lay  down  the  gas-pipes, 
who  so  negligently  conducted  themselves  whilst  prosecuting  their 
work,  that  a  piece  of  metal  was  projected  against  the  plaintiil' 
whereby  he  lost  the  sight  of  his  eye,  &c.  Plea, — that  the  griev- 
ances were  bona  fi'k  done  in  the  course  of  executing  the  powers 
conferred  on  the  defendants  by  their  Act,  and  without  negligence, 
save  by  their  workmen  or  servant.s,  who  were  well-skilled  and 
qualified,  and  proper  persons  to  be  employed  in  that  behall'. 
The  Court,  distinguishing  Hall  v.  Smith,''  held  that  the  plea  \v;is 
no  answer  to  the  action.' 

1  Judgm.  Hall  v.  Smith,  3  Bing.  159  :  9  E.  C.  L.  R. :  adopted  in  Duncan  T. 
Findlater,  6  CI.  it  Fin.  894,  904 :  whei-e  the  leading  authorities  in  the  English 
and  Scotch  law  upon  this  subject  are  noticed  ;  Thomson  v.  Mitchell,  7  CI.  &  Fin. 
•104  ;  Edwards  v.  Lowndes,  1  E.  &  B.  8G  :  73  E.  C.  L.  R.:  and  cases  there  cited. 

2  Judgm.  Allen  v.  Haj-ward,  7  Q.  B.  975  :  .'SS  E.  C.  L.  R. :  citing  Randleson  v. 
Murray,  8  A.  tt  E.  109  :  35  E.  C.  L.  R.;  Quarman  y.  Burnett,  0  M.  &  W.  499  ; 
Milligan  v.  Wedge,  13  A.  it  E.  737:  40  E.  C.  L.  R.;  and  Rapson  v.  Cubitt,  9 
M.  &  W.  710. 

•■■  Ward  V.  Lee,  20  L.  J.,  Q.  B.  143;  S.  C,  7  E.  &  B.  420  :  90  E.  C.  L.  R.; 
Newton  v.  Ellis,  5  E.  ..t  B.  115  :  K5  E,  C.  L.  R.  ■'3  Bing.  150. 

s  Scott  V.  The  Mayor,  Arc,  of  Manchester,  3  H.  &  N.  304;  S.  C,  1  Id.  59, 
distinguishing  Hall  V.  Smith,  2  Bing.  156  :  9  E.  C.  L.  R.;  Gibhs.v.  Trustees  of  tlie 
Liverpool  Docks  3  H.  &  N.  164,  distinguishing  Jleicalfe  v.  i  letherington,  11 
Exch.  357.     See  Cuthbertson  v.  Parsons,  13  C.  B.  304 :  74  E.  C.  L.  R. 
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p.jf„^. .  It  is  clear,  also,  that  a  servant  of  the  Crown,  *contract- 
ing  in  his  official  capacity,  is  not  personally  liable  on  the 
contracts  so  entered  into :  in  such  cases,  therefore,  the  rule  of 
respondeat  superior  does  not  apply.  And  the  above,  as  well  as 
other  similar  exceptions,  result  from  motives  of  public  policy; 
for  no  prudent  person  would  accept  a  public  situation  at  the 
hazard  of  exposing  himself  to  a  multiplicity  of  suits  by  parties 
thinking  themselves  aggrieved.^ 

Lastly,  the  maxim  respondeat  superior,  does  not  apply  in  the  case 
of  the  Crown  itself;  for,  as  we  have  already  seen,  the  sovereign  is 
not  liable  for  personal  negligence ;  and,  therefore,  the  principle, 
qui  facit  per  alium  fac.it  per  se — which  is  applied  to  render  the 
master  answerable  for  the  negligence  of  his  servant,  because  this 
has  arisen  from  his  own  negligence  or  imprudence  in  selecting  or 
retaining  a  careless  servant — is  not  applicable  to  the  sovereign,  in 
whom  negligence  or  misconduct  cannot  be  implied,  and  for  which, 
if  it  occurs  in  fact,  the  law  affords  no  remedy.  Accordingly,  in 
a  modern  case,  to  which  we  have  already  alluded,  it  was  observed 
by  Lord  Lyndhurst,  that  instances  have  occurred  of  damage  occa- 
sioned by  the  negligent  management  of  ships  of  war,  in  which  it 
has  been  held,  that,  where  an  act  is  done  by  one  of  the  crew  with- 
out the  participation  of  the  commander,  the  latter  is  not  responsi- 
ble ;  but  that,  if  the  principle  contended  for  in  the  case  then  before 
the  Court  were  correct,  the  negligence  of  a  seaman  in  the  service 
of  the  Crown  would,  in  such  a  case,  render  the  Crown  liable  to 
i-^^„p.-,  make  good  the  *damage ;  a  proposition  which  certainly 
could  not  be  maintained.'' 

'  Per  Dallas,  C.  J.,  Gidley  v.  Lord  Palmerston,  3  B.  &  B.  286,  387 ;  per  Ash- 
hurst,  J.,  Macbeath  v.  Haldimand,  1  T.  R.  181,  182  ;  per  Best,  C.  J.,  Hall  v. 
Smith,  3  Bing.  159  :  9  E.  0.  L.  R.:  Broom's  Com.  549. 

2  Viscount  Canterbury  v.  A.-G.,  1  Phill.  306.  See  Hodgkinson  v.  Fernie,  2 
C.  B.,  N.  8.  415  :  89  E.  C.  L.  R. 

It  seems  almost  superfluous  to  observe,  that  the  above  remarks  upon  the 
maxim  respondeat  superior.,  are  to  some  considerable  extent  applicable  in  crimi- 
nal law.  On  the  one  hand,  a  party  employing  an  innocent  agent  is  liable  for 
an  offence  committed  through  this  medium  ;  on  the  other,  if  the  agent  had  a 
guilty  knowledge  he  will  be  responsible  as  well  as  his  employer.  See  Bac.  Max. , 
reg.  16'. 

In  Coleman  V.  Riches,  16  C  B.  118:  81  E.  C.  L.  R.^  Jervis,  C.  J.,  specifies 
various  oases  in  which  criminal  responsibility  will  be  entailed  on  a  master  for 
the  acts  of  his  servants  in  the  ordinary  course  of  their  employment. 

"There  are,"  moreover,  "may  acts  of  a  servant  for  which,  though  criminal, 
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Assuming,  moreover,  that  an  act  which  wonldi  primd  fade  be"  a 
trespa'ss,  is  done  by  command  of  the. Crown,  the  party  who  com- 
mits the  trespass  is  clearly  exempted  from  liability,  "  and  whether 
the  remedy  against  the  Crown  is  to  be  pursued  by  Petition  of 
Eight,  or  whether  the  injury  is  an  act  of  state  without  remedy, 
except  by  appeal  to  the  j  ustice  of  the  state  which  inflicts  it,  or  by 
application  of  the  individual  suffering  to  the  government  of  his 
country  to  insist  upon  compensation  from  the  government  of  this 
— in  either  view,  the  wrong  is  no  longer  actionable."^ 


Omnis  Eatihabitio  retroteahitur  et  Mandato  priori 
^quiparatur. 

(Co.  Litt.  207.  a.) 

A  subsequent  ratification  has  a  retrospective  effect,  and  is  equiialent  to  a  prior 

command. 

It  is  a  rule  of  very  wide  application,  and  one  which  we  find 
repeatedly  laid  down  in  the  Eoman  law,  that  '^ratihabitio  ^ ,,_^ 
mandato  coinparatur^  where  ratihahitio  is  defined  to  be 
"the  act  of  assenting  to  what  has  been  done  by  another  in  my 
name."'  "No  maxim,"  remarks  Mr.  Justice  Story,  "is  better 
settled  in  reason  and  law  than  the  maxim,  omnis  ratihahitio  re- 
trotrahitur  et  mandato  priori  mquiparatur,'^  at  all  events,  where  it 
does  not  prejudice  the  rights  of  strangers.  And  the  civil  law 
does  not,  it  is  believed,  differ  from  the  common  law  on  this 
subject."^ 

It  is,  then,  true  as  a  general  rule,  of  which  instances  have  oc- 
curred in  the  preceding  pages,  and  with  respect  to  which  we 

the  master  is  civilly  responsible  by  action  :"  per  Jervis,  C.  J.,  Duukley  v.  Far- 
ris,  11  C.  B.  458 :  73  E.  C.  L.  K.;  Palmer  v.  Evans,  2  C.  B.,  N.  S.  151 :  89  E. 
C.  L.  R. 

'  Per  Parke,  B.,  Huron  v.  Denman,  2  Exch.  189. 

2  D.  40.  3.  12,  §  4 ;  D.  50.  17.  60  ;  D.  3.  5.  G,  §9 ;  D.  43.  16.  1,  §  14. 

'Brisson.  adverb.     "  Ratiliabitio." 

*  Co.  Litt.  207.  a. ;  258.  a.  Wing.  Max.  48.").  'Ma.wj  instances  of  the  applica- 
tion of  this  maxim  are  given  in  18  Vin.  Abr.,  p.  156,  tit.  "  Ratihahitio."  See 
Ward  V.  Broomhead,  7  Exch.  720 ;  Sievewright  v.  Archibald,  17  Q.  B.  103  :  79 
E.  C.  L.  R. 

*  Per  Story,  J.,  delivering  judgment,  Fleckner  v.  United  States  Bank,  8 
Wheaton,  (U.  S.)  R.  303.  As  to  a  ratification  of  a  promise  by  an  infant  under 
Stat.  9  Geo.  4,  c.  14,  s.  5 ;  see  Mawson  v.  Blaue,  10  E\xh.  2CG. 
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slifill  merely  make  a  few  additional  observations  in  tMs  place,* 
that  a  subsequent  assent  given  to  -what  has  been  already  done 
has  a  retrospective  effect,  and  is  equivalent  to  a  previous  com- 
mand. For  instance,  if  the  goods  of  A.  are  wrongfully  taken 
and  sold,  the  owner  may  either  bring  trover  agaiiist  the  wrong- 
l-„^,„„  doer,  *or  may  elect  to  consider  him  as  his  agent,  may 
adopt  the  sale,  and  maintain  an  action  for  the  price.^  In 
like  manner,  with  respect  to  a  contract  entered  into  by  a  bank- 
rupt, it  is  laid  down,  that  the  assignees  have  the  option  of  adopt- 
ing or  rejecting  it,  according  as  it  is  likely  to  be  beneficial  or 
onerous  to  the  estate ;  and,  if  adopted,  the  bankruptcy  has  no 
other  effect  on  such  a  contract  than  to  put  the  assignees  in  the 
place  of  the  bankrupt,  neither  rescinding  the  obligations  on  either 
party,  nor  imposing  new  ones,  nor  anticipating  the  period  of  per- 
formance on  either  side.^  So,  if  the  agent  of  a  vendor  misrepre- 
sent the  subject-matter  of  the  sale  to  the  vendee,  it  will  be  proper 
for  the  jury  to  infer  from  the  vendor's  subsequent  conduct, — as, 
ex.  gr.,  from  his  not  having  repudiated  a  warranty,  when  apprised 
of  it, — that  he  was  privy  to,  or  impliedly  assented  to,  the  misre- 
presentation of  the  agent.*  Again,  the  title  of  an  administrator 
relates  back  to  the  time  of  the  death  of  the  intestate,  so  as  to  en- 
title the  personal  representative  to  sue  for  the  price  of  goods  sold 
by  one  who  intended  to  act  as  agent  for  the  person,  whoever 
he  might  happen  to  be,  who  legally  represented  the  intestate's 
estate, — the  sale  having  been  ratified  by  the  plaintiff  after  he  be- 

'  The  operation  of  the  maxim  as  to  raUhabiiio  ■with  reference  to  the  law  of 
principal  and  agent,  is  considered  at  length  in  Story  on  Agency,  4th  ed.,  pp.  303 
et  seq.  See  Mitcheson  v.  Nicbol,  7  Exch.  929  ;  Simpson  v.  Eggington,  10  Exch. 
845,  (-which  forcibly  illustrates  the  maxim,  supra,  and  in  connection  with  which, 
see,  per  Maule,  J.,  Tassell  v.  Cooper,  9  C.  B.  533  ;  Kemp  v.  Balls,  Id.  607)  ; 
Pauling  V.  London  and  North  Western  R.  C,  8  Exch.  867;  Renter  v.  The 
Electric  Telegraph  Co.,  6  E.  &  B.  341  :  88  E.  C.  L.  R.;  Earl  of  Mountcashell 
v.  Barber,  14  C.  B.  53:  78  E.  C.  L.  R.;  Ridley  v.  Plymouth,  &c.,  Grinding 
and  Baking  Co.,  2  Exch.  711 ;  Maolae  v.  Sutherland,  3  E.  &  B.  1  :  75  E.  C.  L. 
R.;  Faganv.  Hai-rison,  8  C.  B.  388:  Go  E.  C.  L.  R.;  Pitzmaurice  v.  Bayley, 
(in  error),  27  L.  J.,  Q.  B,,  143,  reversing  S.  C,  6  E.  &  B.  868  :  88  E.  C.  L.  R. 

2  Ante,  p.  744  ;  Smith  v.  Hodson,  4  T.  R.  211  ;  Rodgers  v.  Maw,  15  M.  &  "W. 
448.  See  Baunderson  v.  Griffiths,  5  B.  &  C.  909:  11  E.  0.  L.  R.;  Underhill 
V.  Wilson,  6  Bing.  G97  :  19  E.  C.  L.  R. ;  Kynaston  v.  Crouch,  14  M.  &  W.  266. 

3  See  per  Parke,  B.,  Gibson  r.  Carrutliers,  8  M.  &  W.  331;  Twemlow  v. 
Askey,  3  M.  &  W.  495 ;  Jndgm.  Stevenson  v.  Newnham,  13  C.  B.  308  :  76  E. 
C.  L.  R. ;  Valpy  v.  Sanders,  5  C.  B.  886 :  57  B.  C.  L.  R. 

i  Wright  v.  Crookes,  1  Scott,  N.  R.  685. 
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came  administrator ;  for,  when  one  means  or  professes  to  act  as 
agent  for  another,  a  subsequent  ratification  by  that  otlier  is 
equivalent  to  a  prior  command :  and  it  is  no  objection,  that  the 
intended  principal  was  unknown  *at  the  time  to  the  per-  r^.^r^ro-] 
son  who  intended  to  be  the  agent.^  H.,  the  managing  ^  ^ 
owner  of  a  ship,  directed  an  insurance -broker  to  eftbct  an  insur- 
ance on  the  entire  ship,  upon  an  adventure  in  which  all  the  part- 
owners  were  jointly  interested  ;  the  amount  of  the  entire  premium 
was  carried  to  the  ship's  account  in  H.'s  books,  which  were  open 
to  the  inspection  of  all  the  part-owners,  who  saw  the  account,  and 
never  objected  to  it.  It  did  not,  however,  appear  that  the  insur- 
ance-broker knew  the  names  of  all  the  part-owners,  or  whether  or 
not  they  had  given  authority  to  H.  to  insure.  It  was  observed, 
that  the  maxim  as  to  ratlhabltio  well  applied  to  such  a  case ;  and 
it  was  held,  that  the  jury  were  warranted  in  inferring  a  joint 
authority  to  insure,  and  that  the  part-owners  were  jointly  liable 
for  the  premium  to  the  insurance-broker,  although  he  had  debited 
H.  alone,  and  divided  with  him  the  profits  of  commission,  upon 
effecting  the  insurance.^  Without  unnecessarily  multiplying  in- 
stances to  the  same  effect  as  the  preceding,  it  may  be  sufficient  to 
state  the  general  proposition,  that  the  subsequent  assent  by  the 
principal  to  his  agent's  conduct  not  only  exonerates  the  latter 
from  the  consequences  of  a  departure  from  his  orders,  but  like- 
wise renders  the  principal  liable  on  contracts  made  in  violation  of 
such  orders,  or  even  where  there  has  been  no  previous  retainer  or 
employment ;  and  this  assent  may  be  inferred  from  the  r^y-q-, 
conduct  of  the  principal.'     The  subsequent  '•■■'sanction  is 

1  Foster  v.  Bates,  13  M.  &  W.  226  ;  Hull  v.  Pickersglll,  1  B..  &  B.  383  :  5 
E.  C.  L.  R. ;  cited  per  Parke,  B.,  Heslop  v.  Baker,  8  Excli.  417.  See  also, 
Tharpe  v.  Stalhvood,  6  Scott,  N.  R.  715  ;  Campanari  v.  AVoodburn,  1.")  C.  B. 
400 :  80  E.  C.  L.  E.:  Crosthwalte  v.  Gardner,  18  Q.  B.  640  :  83  E.  0.  L.  R. 

2  Robinson  v.  Gleadow,  2  Bing.,  N.  C.  156,  161 :  29  B.  C.  L.  R.  Sec  Prince 
T.  Clark,  1  B.  &  0.  186  :  8  E.   C.  L.  E.;  Clarke  v.  Perrier,  3  Preem.  48, 

'  Smith,  Merc.  Law,  5th  ed.,  124,  138,  and  cases  there  cited ;  Judgm.  "Wilson 
v.  Tummon,  6  Scott,  N.  R.  904.  See  Ilasleham  v.  Yoimg,  5  Q.  B.  83:!  :  48  E. 
C.  L.  E.  The  maxim  is  applied  to  a  notice  to  quit,  given  by  the  agent  and  sub- 
sequently recognised  by  the  lessors,  wlio  Avere  joint  tenants  :  per  Abbott,  C.  J., 
Goodtitle  v.  "Woodward,  3  B.  &  Aid.  689,  693  :  5  E.  C.  L.  R.  See  Wright  v. 
Cuthell,  5  East,  491 ;  "Woodf.  L.  &  T.,  7th  ed.,  288  ;  Story  on  Agency,  4th  ed., 
p.  311  (3)  ;  3  Crabb,  Real  Prop.,  p.  432  ;  as  to  a  policy  of  insurance,  per  Buller, 
J.,  Wolff,  V.  Horncastle,  1  B.  &  P.  323  ;  Arg.  13  East,  280,  as  to  a  past  consid- 
eration, ante,  p.  680. 
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considered  tte  same  thing,  in  effect,  as  assent  at  tlie  time ;  the 
difference  being,  that,  where  the  authority  is  giTen  beforehand, 
the  party  giving  it  must  trust  to  his  agent ;  if  it  be  given  subse- 
quently to  the  contract,  the  party  knows  that  all  has  been  done 
according  to  his  wishes.' 

It  is,  however,  a  doctrine  of  equity,  as  properly  applicable  it 
would  seem  in  a  Court  of  law,  that  there  can  be  no  ratification 
of  an  invalid  transaction  where  the  person  performing  the  sup- 
posed act  of  ratification  has  been  kept  by.  the  conduct  of  the 
2Darty  in  whose  favour  it  is  made  unaware  of  its  invalidity,  and 
where  he  has  not  at  the  time  of  the  supposed  ratification  the 
means  of  forming  an  independent  judgment.^ 

"  The  doctrine  omnis  ratihahiiio  retrotraliiiur,  et  mandato  sequi- 
j)aratur  is  one,"  remark  the  Court  of  Exchequer  in  a  recent  case,^ 
"  intelligible  in  principle,  and  easy  in  its  application,  when  applied 
to  cases  of  contract.  If  A.,  unauthorised  by  me,  makes  a  con- 
tract on  my  behalf  with  B.,  which  I  afterwards  recognise  and 
adopt,  there  is  no  difficulty  in  dealing  with  it,  as  having  been 
originally  made  by  my  authority.  B.  entered  into  the  contract  on 
r*'7sm  ^^®  understanding  that  he  was  dealing  with  *me,  and 
when  I  afterwards  agreed  to.  admit  that  such  was  the  case, 
B.  is  precisely  in  the  condition  in  which  he  meant  to  be  ;  or  if  he 
did  not  believe  A.  to  be  acting  for  me,  his  condition  is  not 
altered  by  my  adoption  of  the  agency,  for  he  may  sue  A.  as  prin- 
cipal at  his  option,  and  has  the  same  equities  against  me,  if  I  sue, 
which  he  would  have  had  against  A." 

"In  cases  of  tort,''  as  further  observed  by  the  Court  in  the  case 
cited,  "there  is  more  difficulty.  If  A.  professing  to  act  by  my 
authority,  does  that  which  ^rima /aci'e  amounts  to  a  trespass,  and 
I  afterwards  assent  to  and  adopt  his  act,  there  he  is  treated  ■  as 
having  from  the  beginning  acted  by  my  authority,  and  I  become 
a  trespasser  unless  I  can  justify  the  act,  which  is  to  be  deemed  as 
having  been  done  by  my  previous  sanction.  So  far  there  is  no 
difliculty  in  applying  the  doctrine  of  ratification  even  in  cases  of 
tort.  The  party  ratifying  becomes,  as  it  were,  a  trespasser  by 
estoppel ;  he  cannot  complain  that  he  is  deemed  to  have  autho- 
rised that  which  he  admits  himself  to  have  authorised. 

'  Per  Best,  C.  J.,  Maclean  v.  Dunn,  4Bing.  727:  13  E.  C.  L.  E. 
8  Savery  v.  King,  5  H.  L.  Cas.  627,  664. 

»  Bird  V.  Brown,  4  Exch.  798,  799  ;  per  Lord  Wensleydale,   Eidgway  v. 
Wharton,  6  H.  L.  Cas.  296 . 
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'/  But  tlie  authorities  go  mucli  further,  and  shew  that,  in  some 
cases,  where  an  act,  which  if  unauthorised  would  amount  to  a 
trespass,  has  been  done  in  the  name  and  on  behalf  of  another, 
but  without  previous  authority,  the  subsequent  ratification  may 
enable  the  party,  on  whose  behalf  the  act  was  done,  to  take  ad- 
vantage of  it,  and  to  treat  it  as  having  been  done  by  his  direction. 
But  this  doctrine  must  be  take  a  with  the  qualification  that  the 
act  of  ratification  miist  take  place  at  a  time,  and  under  circum- 
stances when  the  ratifying  party  might  himself  have  lawfully 
done  the  act  which  Ire  ratifies." 

In  accordance  with  the  foregoing  remarks  it  has  been  r-^.h.n-(-i 
*held,  that  a  railway  company  may  be  liable  for  an 
assault  ratified  by  them  if  the  act  complained  of  could  be  said  to 
have  been  done  for  the  use  or  benefit  of  the  company,  ex.  gr.  the 
assault  and  imprisonment  of  a  party  liable  to  the  company  for 
not  having  paid  his  fare,  is  an  act  of  a  servant  of  the  company 
which  manifestly  might  have  been  for  their  benefit;  it  might 
therefore  be  ratified  by  them.^ 

By  the  common  law,  says  Sir  E.  Coke,^  "he  that  receiveth  a 
trespasser,  and  agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser, 
unless  the  trespass  ivas  done  to  his  use,  or  for  his  benefit,  and  then  his 
agreement  subsequent  amounteth  to  a  commandment ;  for,  in 
that  case,  omnis  ratihahitio  relrotraJiitur,  et  mundato  eequiparaturP 
The  question  of  liability  by  ratification  depends  accordingly  upon 
this  consideration — whetlier  the  act  was  originally  intended  to  be 
done  to  the  use  or  for  the  benefit  of  the  party  who  is  afterwards 
said  to  have  ratified  it.'  A  person,  therefore,  who  knowingly 
receives  from  another  a  chattel  which  the  latter  has  wrongfully 
seized,  and  afterwards,  on  demand,  refuses  to  give  it  back  to  the 
owner,  does  not  thereby  become  a  joint  trespasser,  unless  the 
chattel  was  seized  for  his  use."*  In  a  well  known  case,  it  was 
held,  that,  where  goods  are  wrongfully  seized  by  the  sheriff  under 
a  valid  writ  otfi.fa.,  the  execution-creditor  does  not,  by  a  r.:.;-hrg2-| 
^subserjuent  ratification  only,  become  liable  in  trespass  for 

'  Judgm.  Eastern  Counties  K.  C.  v.  Broom,  6  Exch.  336,  337 ;  Roe  v.  Birk- 
enhead, Lancashire,  and  Cheshire  R.  C.  7  Exch.  36. 

2  4  Inst.  317 ;  cited  per  Parlie,  J.,  4  B.  &  Ad.  616  :  34  E.  C.  L.  R. ;  Arg.  Nicoll 
V.  Glennie,  1  M.  &  S.  590 ;  6  Scott,  N.  R.  897.  See  another  application  of  the 
maxim  to  a  tort,  per  Lord  Ellenborough,  C.  J.,  9  East,  381. 

3  Judgm.  6  Exch.  337  ;  James  &  Isaacs,  13  C.  B.  791 :  74  E.  C.  L.  R. 
"  Wilson  T.  Barker,  4  B.  &  Ad.  614 :  34  E.  C.  L.  R. 
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the  original  seizure ;  and  it  was  laid  down  as  the  known  and 
well-establislied  rule  of  law  by  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  that  an  acfr  done  for  another,  by  a  person 
not  assuming  to  act  for  himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever,  becomes  the  act  of-  the 
principal,  if  subsequently  ratified  by  him.  In  this  case,  the  prin- 
cipal is  bound  by  the  act,  whether  it  be  for  his  detriment  or  his 
advantage,  and  whether  it  be  founded  on  a  tort  or  a  contract,  to 
the  same  extent,  and  with  all  the  consequences  which  follow  from 
the  same  act,  if  done  by  his  previous  authority.^ 

A  landlord  authorised  bailiffs  to  distrain  for  rent  due  to  him 
from  the  tenant  of  a  farm,  directing  them  not  to  take  anything 
except  on  the  demised  premises.  The  bailiffs  distrained  cattle  of 
another  person  (supposing  them  to  be  the  tenant's)  beyond  the 
boundary  of  the  farm :  the  cattle  were  sold,  and  the  landlord 
received  the  proceeds.  It  was  held,  that  the  landlord  was  not 
liable  in  trover  for  the  value  of  the  cattle,  unless  it  were  found  by 
the  jury  that  he  ratified  the  act  of  the  bailiffs  with  knowledge  of 
the  irregularity,  or  that  he  chose,  without  inquiry,  to  take  the 
risk  upon  himself,  and  to  adopt  the  whole  of  their  acts.^ 

Generally  speaking,  the  subsequent  ratification  of  an  act  done 
as  agent,  is  equal  to  a  prior  authority.  This  proposition,'  however, 
rx/Too-i  ^^  '^'"'  universally  true.  In  the  *case  of  a  tenant  from  year 
to  year,  who  has  by  law  a  right  to  a  half-year's  notice  to 
quit,  if  such  notice  be  given  by  an  agent  without  the  authority  of 
the  landlord,  the  tenant  is  not  bound  by  it.^  Where,  moreover, 
a  person  commits  a  tortious  act, — as,  if  he  seize  goods,  claiming 
property  in  them  himself, — the  subsequent  agreement  of  another 
party  will  not  amount  to  a  ratification  of  his  authority  at  the 
time.''  So,  if  two  out  of  three  executors  contract  with  another 
person  on  their  own  account,  and  as  agents  for  the  third  executor, 
such  last-mentioned  party  may  adopt  the  contract,  and  all  three 
may  sue  upon  it,  although  it  was  made  with  the  two  only ;  but  if 
the  contract  was  with  the  two  on  their  own  account  only,  they 
could  not ;  for,  to  such  a  case,  according  to  the  distinction  above 

1  Wilson  V.  Tummou,  6  Scott,  N.  R.  894,  904;  Walker  v.  Hunter,  3  C.  B. 
324 :  52  E.  C.  L.  R.     See  Trent  v.  Hunt,  9  Exc.  14. 

2  Lewis  V.  Read,  14  M.  &  W.  834 ;  Freeman  v.  Bosher,  13  Q.  B.  780,  789  ; 
66  E.  C.  L.  R.;  Collett  v.  Foster,  2  H.  &  N.  356,  361. 

3  Judgm.  2  Exch.  188.  "  Judgm.  6  Scott,  N.  R.  904. 
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mentioned,  the  maxim  whicli  we  have  been  illustrating  does  not 

apply.' 

Such  being  the  law  as  between  private  individuals,  the  ques- 
tion arose  in  Buron  v.  Denman,^  whether  it  applies  likewise  where 
the.  Crown  ratifies  the  act  of  one  of  its  officers,  and  the  majority 
of  the  judges,  presiding  at  the  trial  at  bar  in  that  case,  held  clearly 
that  it  does  so ;  Parke,  B.,  however  suggesting  a  distinction  be- 
tween the  effect  of  a  ratification  by  the  sovereign,  and  that  bv  a 
private  person;  for  if  an  individual  i-atifies  an  act  done  on  his 
behalf,  the  nature  of  the  act  remains  unchanged,  it  is  still  a  mere 
trespass,  and  the  party  injured  has  his  option  to  sue  either  the 
actual  wrongdoer,  or  him  who  ratifies  the  tort:  whereas,  "if  the 
Crown  ratifies  *an  act,  the  character  of  the  act  becomes  r.,f«c>_,-, 
altered ;  for  the  ratification  does  not  give  the  party  in- 
jured the  double  option  of  bringing  his  action  against  the  agent 
who  committed  the  trespass,  or  the  principal  who  ratified  it :  but 
a  remedy  against  the  Crown  only."^ 

To  one  who  has  glanced,  however  cursorily,  over  the  preced- 
ing pages,  it  must  be  evident  that  the  three  maxims  latterly  con- 
sidered, viz.,  qui  facit  2'jer  aliuvi  facit  2xr  se — resixndeat  superior — 
and  omnis  ratihabitio  retrotrahiiur,  et  mandato  priori  icquijxiratur — 
will  often  simultaneously  claim  attention  from  the  jiractitioner, 
where  a  state  of  facts  involving  the  relation  of  principal  and 
agent  is  placed  before  him.  It  may  well  therefore  be  imagined, 
that  the  effort  would  be  vain  to  separate  from  each  other  and 
systematically  classify  reported  cases,  illustrating  the  maxims 
specified.  Little  has  consequently  been  here  attempted  in  deal- 
ing with  these  elementary  principles  beyond  offering  to  the 
reader  a  selection  of  decisions  arranged  under  the  respective 
heads  to  which  they  seemed  specially  appropriate,  fitted  for  im- 
pressing on  the  mind  the  meaning  and  leading  qualifications  of 
the  legal  principles  above  commented  on. 

1  Heath  v.  Chilton,  12  31.  &  W.  0-32,  028.  As  to  contracts  by  executors  and 
administrators,  see  further,  Broom's  Com.  610  —  621. 

2  2  Exch.  167. 

'  Ante,  pp.  774,  775.  See  Reg.  v.  Bring.  1  Uearsl.  &  B.  021),  as  to  the  effect 
of  an  adoption  by  the  husband  of  liis  ivife's  receipt  of  stolen  goods. 
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rv^n^T    *NiniL  TAM  CONVENIENS  fiST  NATUEALI  JjIqUITATI  QUAM 
^  -'         UNUMQUODQUE    DISSOLVI    EO    LiGAMINE    QUO    LIGATUM 

EST. 

(2  Inst.  360.) 

Notliing  is  so  consonant  to  natural  eginty  as  that  every  contract  sliould  be  dissolved 

by  iJie  same  means  which  rendered  it  binding. 

Every  contract  or  agreement  ought  to  be  dissolved  by  matter 
of  as  high  a  nature  as  that  ^vhich  first  made  it  obligatory.-  And, 
again,  "it  would  be  inconvenient  that  matters  in  writing,  made 
by  advice  and  consideration,  and  which  finally  import  the  certain 
truth  of  the  agreement  of  the  parties,  should  be  controlled  by 
averment  of  the  parties,  to  be  proved  by  the  uncertain  testimony 
of  slippery  memory."^  Hence  it  is  laid  down,  that,  "  an  obliga- 
tion is  not  made  void  but  by  a  release ;  for  naturale  est  quidlibet 
dissolvi  eo  modo  quo  ligaiur:  a  record  by  a  record;  a  deed  by  a 
deed  ;  and  a  parol  promise  or  agreement  is  dissolved  by  parol ; 
and  an  Act  of  Parliament  by  an  Act  of  Parliament.  This  reason 
and  this  rule  of  law  are  always  of  force  in  the  common  law.''' 

In  the  first  place,  with  respect  to  statutes  of  the  realm,  we  may 
remark  that  these,  being  created  by  an  exercise  of  the  highest 
authority  which  the  constitution  of  this  country  acknowledges, 
cannot  be  dispensed  Avith,  altered,  amended,  suspended,  or  re- 
pealed, but  by  the  same  authority  by  which  they  were  made — 
jura  eodem  modo  desliiuuntur  quo  constituuntur.*  It  was,  indeed,  a 
rsvsfi"!  *^^^^i'^  °^  ^^6  civilians  that,  as  laws  might  be  established 
by  long  and  continued  custom,  so  they  could  likewise  be 
abrogated  by  desuetude,  or  be  annulled  by  contrary  usage, — ea 
vero  quae  ipsa  sibi  queeque  civiias  constituit  smpe  mutari  sclent  vel 
tacito  consensu  populi  vel  alia,  postea  lege  lata?  The  law  of  Eng- 
land, however,  as  above  stated,  follows  a  different  and  much  safer 

1  Jenk.  Cent.  166  ;  Id.  74. 

2  Countess  of  Rutland's  case,  5  Kep.  36. 

3  Jenk.  Cent.  70 ;  Mitcliell  v.  Hawley,  4  Denio  (TJ.  S.)  E.  414,  417. 

■>  DwaiT.  Stats.,  3d  ed.,  525  ;  Bell,  Diet,  and  Dig.  of  Scotch  Law,  636.  In 
Sidney's  Discourse  concerning  Government,  p.  15,  we  find  tbe  following  pas- 
sage: — "Cvjus  est  instituere  ejus  est  abrogare.  "We  say,  in  general,  lie  that 
institutes  may  also  abrogate,  most  especially  when  the  institution  is  not  only 
hy,  but  for  himself.  If  the  multitude,  therefore,  do  institute,  the  multitude  may 
abrogate  ;  and  they  themselves,  or  those  who  succeed  in  the  same  right,  can 
only  be  fit  judges  of  the  performance  of  the  ends  of  the  institution." 

6 1.  1.  3.  11 ;  Irving,  Civ.  Law,  4th  ed.,  123. 
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maxim,  viz.,  that  every  statute  continues  in  force  till  repealed  by 
a  subsequent  Act  of  the  legislature.' 

"We  propose,  in  the  next  place,  to  consider  the  three  following 
species  of  obligations :  viz.  by  record,  by  specialty,  and  by  simple 
contract ;  as  to  the  first  of  which  it  will  suffice  to  say,  that  an 
obligation  by  record  may  clearly  be  discharged  by  a  release 
under  seal  ;^  and  that  a  judgment  or  decree  of  the  House  of  Lords 
can,  due  regard  being  had  to  constitutional  principles,  only  be 
reversed  or  corrected  by  Act  of  Parliament.' 

In  the  case  of  a  specialty,  no  rule  of  law  is  better  established 
than  that  such  a  contract  can,  before  breach,  only  be  discharged 
by  an  instrument  of  equal  force.^  *It  is  clear  that  a  sub-  ^.v-Yofr-i 
sequent  parol,  that  is  to  say,  written  or  verbal  agreement,  '" 
not  under  seal,  dispensing  with  or  varying  the  time  or  mode  of 
performance  of  an  act  covenanted  to  be  done,  cannot  be  pleaded 
in  bar  to  an  action,  on  an  instrument  under  seal,  for  non-perform- 
ance of  the  act  in  the  manner  thereby  prescribed ;'  for  instance, 
a  defeasance,  not  under  seal,  cannot  be  pleaded  to  an  action  on  a 
bond,  being  a  specialty ;"  nor  to  an  action  on  a  bond  conditioned 
to  perform  an  award,  can  a  parol  agreement  between  the  parties 
to  waive  and  abandon  the  award  be  set  up  successfully  in  de-  ■ 
fence.''  It  has,  however,  been  already  observed,  and  must  be 
here  repeated,  that  if  the  performance  of  the  condition  be  rendered 

'  The  case  of  Ashford  v.  Thornton,  1  B.  &  Aid.  40."),  affords  a  remarkable 
instance  of  the  revival  of  an  obsolete  law.  See,  also,  per  Patteson,  J.,  Reg.  v. 
The  Archbishop  of  Canterbury,  11  Q.  B.  027 ;  63  E.  C.  L.  E. 

2  Per  Parlve,  B.,  Barker,  v.  St.  Quintin,  12  M.  i:  W.  453;  Litt.,  s.  507,  and 
the  commentary  thereon  ;  Shep.  Touch.,  by  Preston,  323  ;  Farmer  v.  jlottram, 
7  Scott,  N.  R.  408, 

3  Tommey  v.  White,  3  H.  L.  Cas.  49  ;  per  Lord  Campbell,  C.  J.,  1  E.  &  B.  804  : 
72  E.  C.  L.  R.  See  Frith  v.  Wollaston,  7  Exch.  194.  A  local  custom  may,  of 
course,  be  abrogated  by  statute,  see  («.r.  gr.)  Truscolt  v.  Slercliant  Tailors'  Co., 
11  Exch.  85.J. 

■'  Per  Bosanquet,  J.,  3  Scott,  N.  R.  216.  But  in  certain  cases  an  equitable 
plea  may  be  available  that  performance  has  Inin  dispensed  with  by  an  instru- 
ment not  under  seal ;  see  per  Pollock,  C.  B.,  1  H.  it  K.  4.58. 

=  Heard  v.  Wadham,  1  East,  619  ;  Gwynne  v.  Davy,  2  Scott,  N.  R.  29  ;  Roe 
T.  Han-ison,  2  T.  R.  43.j ;  Blalie's  case,  0  Rep.  43;  Peytoe's  cas(;,  9  I^ep.  77; 
Kay  T.  Waghora,  1  Taunt.  428  ;  Jenk.  Cent.  GO  ;  Cocks  v.  Nash,  9  BIng.  341  : 
38  E.  C.  L.  R.;  Harden  v.  Clifton,  1  Q.  B.  522  :  41  E.  C.  L.  R.;  Rippinghall  v. 
Lloyd,  5  B.  &  Ad.  742  :  27  E.  0.  L.  R. :  is  particularly  worthy  of  perusal  in  con- 
nection with  the  above  subject. 

5  Blemerhasset  y.  Pierson,  3  Lev.  284.      '  Braddick  v.  Thompson,  8  East,  344. 
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impossible  by,  or  tbe  breach,  result  from,  an  act  of  the  obligee, 
undoubtedly  he  can  maintain  no  action  on  the  bond.'     The  fol- 
lowing cases^  will,  it  is  conceived,  show  very  clearly  the  applica- 
tion of  the  general  rule  of  law  under  consideration : — An  action 
of  covenant  was  brought  by  the  surviving  executor  of  the  lessor 
against  the  lessee,  the  breach  being,  inter  alia,  the  pulling  down 
and  removing  a  greenhouse  which  had  been  erected  during  the 
i-^„  „     term,  in  contravention  of  the  ^lessee's  covenant  to  yield 
up  the  premises  at  the  expiration  of  the  term,  together 
with  all  " erections  and  improvements"  which,  during  the  term, 
should  be  erected,  made,  or  set  up,  in  or  upon  the  premises.   The 
defendant  pleaded,  by  way  of  answer  to  this  breach,  an  agree- 
ment by  parol  between  the  lessor  and  one  H.,  to  whom  the  de- 
fendant's term  .in  the  premises  came  by  assignment,  whereby  the 
lessor  promised  and  agreed,  that,  if  H.  would  erect  a  greenhouse 
upon  the  demised  premises,  he  (H.)  should  be  at  liberty  to  pull 
down  and  remove  such  greenhouse  at  the  expiration  of  the  term, 
provided  no  injury  was  thereby  done  to  the  premises.     This  plea 
was  found  by  the  jury  to  be  true  in  fact,  but  it  was  held  bad,  on 
motion  to  enter  judgment  for  the  plaintiff  non  obstante  veredicto, 
as  presenting  no  legal  answer  to  the  action.     "  I  agree,"  observed 
Tindal,  C.  J.,  "  that,  if  it  amounted  to  an  assertion  that  the  lessor 
himself,  by  active  interference,  prevented  the  lessee  from  per- 
forming the  covenant,  the  plea  would  have  been  an  answer^ — not, 
however,  on  the  footing  of  an  agreement  or  dispensation,  but  on 
the  ground  that  the  breach  of  covenant  complained  of  would,  in 
that  case,  have  been  the  act  of  the  lessor,  and  not  of  the  lessee ;  but 
that  which  is  here  set  up  is  nothing  more  than  a  parol  licence  or 
permission.*    Now,  I  apprehend,  no  rule  of  law  is  better  estab- 
lished than  this:  that  a  covenant  under  seal  can  only  be  dis- 
charged by  an  instrument  of  equal  force  and  validity — quodque 
dissolvitur  eodem  ligamme  quo  ligatur."    And  his  Lordship  further 

1  Per  Tindal  C.  J.,  3  M.  &  Gr.  750,  751  :  40  E.  C.  L.  R.:  ante,  p.  226. 

'  West  V.  Blakeway,  2  M.  &  Gr.  729 :  40  E.  C.  L.  R. ;  Harris  v.  Goddwyii,  2 
M.  &  Gr.  405  :  40  E.  C.  L.  R.:  cited  Judgm.  Cort  v.  Ambergate,  &c.,  R.  C.  17 
Q.  B.  146 :  79  E.  C.  L.  R. 

3  See  Cort  t.  Ambergate,  &c.,  R.  C.  17  Q.  B.  127,  140  :  79  E.  C.  L.  R.:  a?iie, 
p.  787. 

■t  See  Cocks  v.  Nash,  9  Bing.  341 :  33  E.  C.  L.  R.;  Judgm.  Doe  d.  Huston  v. 
Gladwin,  6  Q.  B.  963  :  51  E.  C.  L,  R. 
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here  remarked,  that  the  argument  derived  from  conditions  r.)t^j3Q-, 
*that  are  waived/  or  rendered  impossible  of  performance,  '-  -' 
seemed  not  necessarily  to  be  applicable  to  the  case  of  covenants 
under  seal ;  that,  in  the  former  case,  the  obligation  is  under  seal, 
but  "the  condition  is  of  a  thing  resting  on  evidence  only.  It 
may  be  compared  to  matter  in  pais  ;"^  whereas,  in  the  latter,  the 
whole  obligation  is  under  the  seal  of  the  party,  and,  therefore,  his 
discharge  can  only  be  effected  by  an  instrument  of  the  like  nature 
and  validity  with  that  upon  which  he  is  sued.^  So  it  has  more 
recently  been  held,  that  a  covenant  to  pay  a  sum  certain  after 
notice  given,  could  not,  before  breach,  be  discharged  by  delivery 
to  the  covenantee  of  goods  and  chattels  by  the  covenantor — this 
being  matter  purely  in  pais} 

In  the  Mayor,  &c.  of  Berwick  v.  Oswald,*^  the  defendant  was 
sued  in  covenant  upon  a  bond  which  he  had  entered  into  as 
surety  for  the  due  performance  of  his  duty  by  one  M.,  who  had 
been  elected  to  fill  the  office  of  treasurer  of  the  town  of  Berwick. 
The  breaches  assigned  were,  that  the  said  M.  had  not  paid  over, 
nor  truly  accounted  for,  certain  monies  to  the  plaintiffs.  In 
answer  to  this  declaration  the  defendant  pleaded,  inter  alia,  that, 
after  the  making  of  the  bond  in  question,  and  before  any  of 
the  breaches  of  covenant  alleged,  the  said  M.,  and  others  as 
his  sureties,  executed  and  delivered  *to  the  plaintiffs,  p^h-q^-, 
and  the  plaintiffs  accepted  and  received  from  them, 
another  bond  "in  full  satisfaction  and  discharge  of"  that  declared 
upon,  and  of  all  covenants,  &c.,  contained  therein.  The  bond 
thus  alleged  to  have  been  given  in  lieu  of  that  declared  upon 
was  similar  to  it,  save  that  the  defendant  was  not  named 
therein  as  a  surety.  The  Court  held,  that  the  plea  thus  put  on 
the  record  was  clearly  bad,  because  an  accord  and  satisfaction 
cannot  be  pleaded  to  an  action  upon  a  deed  before  breach,"  and 

'  See  3  M.  &  Gr.  751 :  40  E.  C.  L.  R.  A  parol  license  could  not  be  pleaded 
as  such  in  discharge  of  a  covenant :  see  Rawlinson  v.  Clarke,  14  M.  &  W.  187, 
191,  192  ;  Brymer  v.  Thames  Haven  Bock  &  R.  C,  2  Exoh.  549. 

2  See  Peytoe's  case,  9  Rep.  79,  b. 

'  See  Harris  v.  Qoodwyn,  2  Scott,  N.  R.  459 .  Gwynne  v.  Davy,  Id.  39. 

■>  Spence  v.  Healey,  8  Exch.  668,  and  cases  cited  Id.  669,  (b). 

5  1E.  &B.295:  72  E.  0.  L.  R. ;  S.  C.  8  Id.  653:  77  E.  C.  L.  R.;  5  H.  L.  Gas. 
856 ;  Blake's  case,  6  Rep.  44;  Snow  v.  Franklin,  1  Lutw.  358  ;  Kaye  v.  Wag- 
horn,  1  Taunt.  428. 

s  In  covenant  for  non-payment  of  rent,  the  defendant  pleaded  accord  with 

38 
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there  was  notliing  in  the  second  deed  which  could  operate  as  a 
release  of  that  previously  executed. 

Again,  where  there  has  been  a  breach  of  a  contract  under  seal, 
and  the  damages  are  unliquidated,  accord  with  satisfaction  of  the 
damages  resulting  from  such  breach  may  be  a  good  plea  to  an 
action  on  the  specialty ;  for  this  defence  is  by  no  means  equiva- 
lent to  setting  up  a  parol  contract  in  contravention  of  a  prior 
contract  by  deed,  the  action  being  founded,  not  merely  on  the 
deed,  but  on  the  deed  and  the  subsequent  wrong,  which  wrong  is 
the  cause  of  action  and  for  which  damages  are  recoverable.' 
"Nothing,"  however,  "can  discharge  a  covenant  to  pay  on  a  cer- 
tain day,  but  actual  payment  or  tender  on  that  day  ;"^  in  other 
words,  where  the  damages  are  liquidated,  the  rule  laid  down  per 
P^„Q^  CMrm?7i  in  Blake's  case,  does  not  apply.  Where,  indeed,  a 
*covenant  is  entered  into  by  A.  to  pay  to  B.  a  sum  of 
money  in  gross  on  a  day  certain,  it  is  incumbent  on  the  covenanter, 
when  the  day  specified  arrives,  to  seek  out  the  person  to  be  paid, 
and  pay  or  tender  him  the  money,  for  A.  has  contracted  so  to  do.' 

In  Smith  v.  Trowsdale,^  the  declaration,  after  stating  that  a  sub- 
mission to  arbitration  under  seal  had  been  entered  into  between 
the  plaintiff  and  the  defendants,  and  that  an  award  had  been 
made  thereupon,  set  forth  as  the  gist  of  the  action  the  nonpay- 
ment of  money  due  under  the  award.  The  plea  to  this  declaration 
set  up  a  new  agreement  after  the  breach  of  duty  arising  out  of  the 
award,  whereby,  in  consideration  of  the  defendants'  paying  a 
smaller  sum  at  an  earlier  time,  the  parties  mutually  stipu- 
lated that  this  new  agreement,  and  the  performance  of  it  by  the 
defendants,  should  be  accepted  by  the  plaintiff  in  satisfaction  of 
all  that  was  to  be  done  under  the  award,  and  of  all  damages 
sustained  by  reason  of  the  breach  of  it.     The  Court  were  of 

satisfaction  of  the  covenant  before  any  breach : — Held  bad,  on  demurrer ;  Snow 
v.  Franlilin,  Lutw.  358.  See  Kaye  v.  Waghorn,  1  Taunt.  428 ;  Drake  v.  Mit- 
chell, 3  East,  351 ;  Scholey  v.  Mearns,  7  East,  147 ;  Rogers  v.  Payne,  cited  1 
Selw.,  N.  P.,  10th  ed.,  511.  As  to  the  plea  of  accord  and  satisfaction  in  debt 
on  bond  before  the  day  of  payment,  see  Id.  541 ;  and  as  to  the  plea  of  solvit 
poat  diem  in  such  action,  see  Broom's  Com.  307. 
'  Blake's  case,  6  Eep.  43. 

2  Per  Parke,  B.,  Poole  v.  Tumbridge,  3  M.  &  W.  223,  336. 

3  Judgm.  Haldane  v.  Johnson,  8  Exch.  696. 

■i  8  B.  &  B.  88  :  77  E.  C.  L.  R. :  with  -which  compare  Braddick  v.  Thompson, 
8  East,  344. 
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opinion  that  this  plea  was  substantially  a  plea  of  accord  and 
satisfaction,  and  that  there  was  no  necessity  for  showing  that  the 
agreement  which  it  set  up  was  under  seal,  the  action  not  being 
brought  directly  on  the  deed  of  submission,  but  for  the  breach 
of  duty  in  not  performing  the  award.  "The  deed,"  remarked 
"Wightman,  J.,  "  is  only  stated  by  way  of  inducement,  to  show 
that  the  arbitrator  had  authority  to  bind  the  parties.  The  decla- 
ration need  not  have  alleged  that  the  submission  was  by  deed." 

The  preceding  remarks  may,  therefore,  be  summed  up  n^^qn-, 
*thus: — That,  in   order  to  relieve  a  party  liable   on   a  ^ 

specialty,  there  must  either  be  an  agreement  under  seal  to  that 
express  effect,  or  an  accord  and  satisfaction  after  breach,  the 
damages  being  unliquidated.' 

The  extent  of  applicability  of  the  maxim,  unumquodque  dissol- 
vitur  eodem  ligamine  quo  ligatur,  to  simple  contracts,  may  be  thus 
concisely  indicated:  "It  is"  says  Parke  B.,  in  Foster  v.  Dawber,- 
"  competent  for  both  parties  to  an  executory  contract,  by  mutual 
agreement,  without  any  satisfaction,  to  discharge  the  obligation 
of  that  contract.^  But  an  executed  contract  cannot  be  discharged, 
except  by  release  under  seal,  or  by  performance  of  the  obligation, 
as  by  payment,  where  the  obligation  is  to  be  performed  by  pay- 
ment."^ A  promissory  note  or  a  bill  of  exchange,  however, 
appears  to  stand  on  a  different  footing,  and  the  obligation  on  such 
an  instrument  may,  according  to  the  authorities,  be  discharged 
by  express  waiver.' 

With  respect,  then,  to  simple  contracts,  which  are  neither 
within  the  operation  of  the  Statute  of  Frauds,  nor  under  the  con- 
trol of  any  Act  of  Parliament,  the  rule  is,  that  such  contracts 

'  See  per  Tindal,  C.  J.,  Hams  v.  Goodwyn,  2  Scott,  N.  E.  466 ;  S.  C,  2  M. 
&  Gr.  405  :  40  E.  0.  L.  R. 

2  6  Exch.  839,  851. 

'  See  De  Bemardy  v.  Harding,  8  Exch.  832. 

<  Goldham  v.  Edwards,  17  C.  B.  141  :  84  E.  C.  L.  R.  "  It  is  a  general  rule 
of  law,  tliat  a  simple  contract  may  before  breach  be  waived  or  discharged,  with- 
out a  deed  and  without  consideration ;  but  a/ier  breach  there  can  be  no  discharge, 
except  by  deed  or  upon  sufficient  consideration."  Byles  on  Bills,  7th  ed.,  p. 
168,  adopted  per  Bramwell,  B.,  Dobson  v.  Espie,  3  H.  &  N.  79,  83,  (which 
shows  that  "leave  and  license"  cannot  be  pleaded  to  a  declaration  for  breach 
of  contract).     Clay  v.  Turley,  27  L.  J.,  Ex.  3. 

5  Judgm.  Foster  v.  Dawber,  6  Exch.  851.  See  Harmer  v.  Steele,  4  Exch.  1, 
where  the  waiver  set  up  was  before  breach. 
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P^„  may,  before  breach,  be  dissolved  *by  parol;  the  term 
parol  being  understood  as  applicable  indifferently  to  writ- 
ten and  verbal  contracts.  By  the  general  rules  of  the  common 
law,  and  independently  of  any  statutory  enactment,  if  there  be  a 
contract  which  has  been  reduced  into  writing,  and  which  is 
meant  in  itself  to  constitute  an  entire  agreement,  verbal  evidence 
is  not  allowed  to  be  given  of  what  passed  between  the  parties, 
either  before  the  written  instrument  was  made,  or  during  the 
time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to,  or  sub-, 
tract  from,  or  in  any  manner  to  vary  or  qualify,  the  written 
contract'/  but,  after  the  instrument  has  been  reduced  into  writing 
it  is  competent  to  the  parties,  at  any  time  before  breach  of  it,  by 
a  new  contract,  not  in  writing,  either  altogether  to  waive,  dis- 
solve, or  annul  the  former  agreement,  or  in  any  manner  to  add 
to,  or  subtract  from,  or  vary,  or  qualify  the  terms  of  it,  and  thus 
to  make  it  a  new  contract,  which  is  to  be  proved  partly  by  the 
written  agreement,  and  partly  by  the  subsequent  verbal  terms 
engrafted  upon  what  will  be  thus  left  of  the  written  agreement.^ 
P^^„ ,,  It  *should  be  observed,  that  the  first  part  of  the  above 
rule  is  confined  and  must  be  restricted  in  its  application 
to  a  contemporaneous  v.erhal  agreement.  It  has  been,  expressly 
decided,  that,  in  an  action  on  a  bill  or  note,  a  contemporaneous 
agreement,  in  writing,  may  be  set  up  to  vary  the  contract 
evidenced  by  such  instrument.^ 

1  See  Eden  v.  Blake,  13  M.  &  W.  614,  (wliicli  presents  a  good  illustration  of 
this  rule);  Lockett  v.  Nicklin,  2  Excli.  93  ;  Shelton  v.  Livius,  3  Cr.  &  J.  411 ; 
Martin  v.  Pycroft,  2  De  G.,  M.  &  G.  785  ;  Adams  v.  Wordley,  1  M.  &  W.  374, 
880  ;  Hughes  v.  Statham,  4  B.  &  C.  187 :  10  E.  C.  L.  R. ;  Hoare  t.  Graham,  3 
Camp.  57;  cited,  per  Tindal,  C.  J.,  5  Scott,  N.  R.  254;  Henson  v.  Coope,  3 
Scott,  N.  R.  48;  Reay  v.  Richardson,  3  Cr.,  M.  &  R.  433;  per  Bayley,  J., 
Lewis  T.  Jones,  4  B.  &  C.  513 :  10  E.  C.  L.  R. ;  per  Lord  Abinger,  0.  B.,  Allen 
V.  Pink,  4  M.  &  "W.  140,  144  ;  Knapp  v.  Harden,  1  Gale,  47  ;  Jeffery  v.  Walton, 
1  Stark.  N.  P.  C.  267 ;  2  E.  C.  L.  R.;  Soares  v.  Glyn,  8  Q.  B.  34 :  55  E.  C.  L. 
E. ;  Manley  v.  Boycott,  3  E.  &  B.  46  :  75  E.  C.  L,  R. 

A  mistake  in  the  original  written  contract  may  sometimes  be  set  up  by  way 
of  equitable  defence  :  see  Steele  v.  Haddock,  10  Exch.  643  ;  Reis  v.  Scottish 
Equitable  Life  Ass.  Soc.  2  PI.  &  N.  19. 

2  Judgm.  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  64,  65  :  27  E.  0.  L.  R. ;  Har- 
greaves  v.  Parsons,  13  M.  &  W.  561  ;  Taylor  v.  Hilary,  1  Cr.'M.,  &  R.  741, 
presents  an  instance  of  a  substituted  agreement.  See  also,  Patmore  v.  Colburn, 
Id.  65  ;  Douglas  v.  Watson,  17  C.  B.  685  :  84  E.  C.  L.  R. 

3  Brown  v.  Langley,  5  Scott,  N.  R.  349;  per  Gibbs,  J.,  Bowerbank  v.  Mon- 
teiro,  4  Taunt.  846.     See  Strong  v.  Foster,  17  C.  B.  201 :  84  E.  C.  L.  R.;  Hal- 
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In  King  v.  Gillett'  (which  may  be  cited  as  an  instance  to  show 
that  a  contract  to  marry,  founded  on  mutual  promises,  is  not 
within  the  4th  sect,  of  the  Statute  of  Frauds),  the  Court  of 
Exchequer  held,  that  to  a  declaration  on  such  a  contract,  it  is  a 
good  plea  that,  after  the  promise,  and  before  any  breach  thereof, 
the  plaintiff  absolved,  exonerated,  and  discharged  the  defendant 
from  his  promise  and  the  performance  of  the  same  ;  and  we  have 
here  more  pai'ticularly  -mentioned  this  case,  because  it  seems  to 
afford  an  exact  illustration  of  the  rule  now  under  consideration, 
and  which  we  find  laid  down  in  the  Digest  in  these  words :  Nihil 
tarn  naturale  est  quam  eo  genere  quidque  dissolvere  quo  collUjatuin 
est;  ideo  verhorum  ohligatio  verbis  tollitxir,  nudi  consensus  obligatio 
conirario  cotisensu  dissolvitur?  So,  in  Langden  v.  Stokes,^  which 
was  recognised  and  followed  by  the  Court  in  deciding  the  above 
case,  and  which  was  an  action  of  assumpsit,  the  defendant  pleaded 
that,  before  any  breach,  the  plaintiff  on,  &c.  exoneravit  eum  of  the 
alleged  promise,  and,  on  demurrer,  the  plea  was  held  good  on 
the  ground  that,  as  this  was  a  promise  by  words,  *it  might  r^«Q^-, 
be  discharged  by  words  before  breach.  In  order,  how- 
ever, to  sustain  such  a  plea  as  that  just  mentioned,  if  issue  be 
taken  thereon,  the  defendant,  it  has  been  observed,  must  prove 
"  a  proposition  to  exonerate  "on  the  part  of  the  plaintiff^  acceded 
to  by  himself,  and  this  in  effect  will  be  a  rescinding  of  the  con- 
tract previously  made."^ 

Where  a  contract  is  required  to  be  in  writing  by  the  statute 
law,  it  clearly  cannot  be  varied  by  any  subsequent  verbal  agree- 
ment between  the  parties ;  for,  if  this  were  permitted,  the  inten- 
tion of  the  legislature  would  be  altogether  defeated.^    A  contract, 

head  V.  Young,  6  E.  &  B.  313  :  88  E.  C.  L.  R.;  Pooley  v.  Harradiiie,  7  E.  & 
B.  431 :  90  E.  C.  L.  R. 

I  7  M.  &  W.  55.  2  D.  50.  17.  35.  ^  Cro.  Car.  383. 

«  Judgm.  7  M.  &  W.  59.  In  Wood  v.  Leadbitter,  13  M.  &  W.  838,  it  was 
held  that  a  parol  licence  to  enter  and  remain  for  some  time  on  the  land  of 
another,  even  though  money  were  paid  for  it,  is  revocable  at  any  time,  and 
■without  paying  back  the  money.  In  this  case  the  law  respecting  the  relocation 
of  a  licence  was  much  considered.  See  also  Roffey  v.  Henderson,  17  Q.  B.  HHO  : 
79  E.  C.  L.  R.;  Adams  v.  Andrews,  15  Q.  B.  284:  69  E.  C.  L.  R.;  Taplin  v. 
Florence,  10  ^.  B.  744 :  70  B.  C.  L.  R. 

As  to  the  proper  mode  of  pleading  a  contemporaneous  or  subsequent  agree- 
ment, varying  that  entered  into  between  the  parties,  see  per  Parke,  B.  Heath  v. 
Durant.  12  31.  &  W.  440,  which  was  an  action  of  assumpsit  on  a,  policy  of 
insurance. 

5  With  reference  to  the  Statute  of  Frauds,  see  Goss  v.  Lord  Nugent,  5  B.  & 
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for  instance,  falling  within  the  operation  of  the  4th  section  of  the 
Statute  of  Frauds,  cannot  be  waived  and  abandoned  in  part ;  for 
the  object  of  the  statute^  was  to  exclude  all  oral  evidence  as  to 
contracts  for  the  sale  of  land ;  and,  therefore,  any  contract  sought 
to  be  enforced  must  be  proved  by  writing  only ;  and  if  such  a 
contract  could  be  verbally  waived  in  part,  the  new  contract 
between  the  parties  would  have  to  be  proved  partly  by  the 
j-^,^„  „  former  *written  agreement,  and  partly  by  the  new  verbal 
agreement.^  And  this  reasoning  applies  also  to  a  contract 
for  the  sale  of  goods  falling  within  the  operation  of  the  17th 
section  of  the  same  statute.  Such  a  contract  cannot  be  varied 
or  altered  by  a  subsequent  verbal  agreement.  Where,  therefore, 
a  contract  for  the  bargain  and  sale  of  goods  is  made,  stating  a 
time  for  the  delivery  of  them,  an  agreement  to  substitute  another 
day  for  that  purpose,  must,  in  order  to  be  valid,  be  in  writing.^ 

A.  entered  into  the  service  of  B.,  as  clerk,  under  a  written 
agreement,  which  specified  the  salary  to  be  payable  "  at  the  fol- 
lowing rates,  viz. :  for  the  first  year,  70/. ;  for  the  second,  90Z. ;  for 
the  third,  110/. ;  for  the  fourth,  130/. ;  and  150/.  for  the  fifth  and 
following  years  that  you  remain  in  my  employment:"  it  was 
held,  that  this  agreement  was  one  required  by  the  Statute  of 
Frauds  to  be  in  writing,  and  that,  there  being  a  precise  stipula- 
tion for  yearly  payments,  evidence  was  inadmissible  to  show, 
that,  at  or  after  the  date  of  the  agreement,  it  was  verbally  agreed 
between  the  parties,  that  the  salary  should  be  paid  quarterly. 
"This  appears  to  me,"  said  Tindal,  0.  J.,  "to  be  a  contract  within 
the  Statute  of  Frauds ;  it  was  not  to  be  performed  within  a  year.^ 
.     .     .     The  question,  therefore,  is,  whether  we  can  supply  an 

Ad.  58 :  27  E.  0.  L.  K.;  per  Maule,  J.,  Pontifex  v.  Wilkinson,  2  C.  B.  361 ;  53 
E.  C.  L.  E.;  per  Alderson,  B.,  Eden  v.  Blake,  13  M.  &  W.  616;  StoweD  v. 
Bobinson,  8  Bing.,  K  C.  928,  938 :  33  E.  C.  L.  R. 

'  See  Wain  v.  Warlters,  5  East,  10  ;  Morley  v.  Boothby,  3  Bing.  112 :  11  E. 
C.  L   R. 

2  Jndgm.  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  66 :  27  E.  C.  L.  R. :  recognised, 
Marshall  v.  Lynn,  6  M.  &  W.117 ;  Earl  of  Falmouth  v.  Thomas,  1  Cr.  &  M. 
89 ;  which  cases  are  recognised,  Harvey  v.  Grabham,  5  A.  &  E.  74 :  31  E.  0. 
L.  R.;  Judgment,  Morley  v.  Boothby,  3  Bing.  113  :  11  E.  C.  L.  R.;  per  Lord 
Denman,  C.  J.,  Clancy  v.  Piggott,  3  A.  &  E.  480:  39  E.  C.  L.  R. 

'  Marshall  v.  Lynn,  6  M.  &  W.  109,  (cited  Arg.  Hargreavea  v.  Parsons,  13 
M.  &  W.  568);  Stead  v.  Dawber,  10  A.  &  E.  57:  37  E.  C.  L.  R.;  Moore  v. 
Campbell,  10  Exch.  323,  333.     See  Ingram  v.  Lea,  2  Camp.  521. 

■•  See  Smith  v.  Neale,  3  C.  B.,  N.  S.  67 :  89  E.  C.  L.  R. 
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alleged  defect  in  the  contract  by  parol  evidence  of  a  con-   |-^h.Q»-. 
*temporaneous  or  subsequent  agreement  for  the  payment 
of  the  salary  quarterly.     I  think  that  would  be  a  diioot  violation 
of  the  statute.'" 

But  although  a  contract,  which  is  required  to  be  in  writing, 
cannot  be  varied  by  a  subsequent  verbal  agreement,  it  seems  that 
neither  the  4th  nor  the  17th  section  of  the  Statute  of  Frauds  can 
apply  to  prevent  a  verbal  waive?-  or  abandonment  of  a  contract 
within  its  operation  from  being  set  up  as  a  good  defence  to  an 
action  upon  the  contract.  Under  the  former  of  these  sections, 
indeed,  the  remedy  by  action  is  taken  away  in  certain  specified 
cases  if  there  be  no  written  agreement,  and,  under  the  latter,  the 
particular  contract  is  invalidated ;  but  it  does  not  appear  that  a 
verbal  rescission  of  the  contract  would  be  void  as  within  the  lan- 
guage of  either  section,  nor  that  the  policy  of  the  statute  would 
lead  to  such  a  conclusion.^ 

We  may  further  observe,  in  connection  with  the  maxim  under 
consideration,  that  payment  of  a  portion  of  a  liquidated  and  ascer- 
tained demand,  cannot  be  in  law  a  satisfaction  of  the  whole;  for 
here  the  contract  between  the  parties  consists  in  reality  of  two 
parts,  viz.,  payment,  *and  an  agreement  to  give  up  the  r*(^qc.-| 
residue ;  which  latter  agreement  is  void,  as  being  made 
without  consideration.^  The  above  rule  does  not,  however,  apply 
if  the  claim  is  bond  fide  disputable ;  nor,  if  there  has  been  an  ac- 

'  Giraud  v.  Richmond,  2  C.  B.  834,  840 :  53  E.  C.  L.  E.:  recognising  Goss  v. 
Lord  Nugent,  supra. 

2  See  Judgm.  Goss  v.  Lord  Nugent,  5  B.  <fc  Ad.  65,  66  :  27  E.  C.  L.  K. :  cited, 
Harvey  v.  Grabham,  5  A.  &  E.  74 :  31  E.  C.  L.  R.;  Stead  v.  Dawber,  10  A.  & 
E.  65  :  37  B.  C.  L.  E.  See  Moore  v.  Campbell,  siqjra.  To  an  action  for  breach 
of  a  parol  contract,  accord  and  satisfaction  is  a  good  plea,  because  damages  only- 
are  recoverable ;  see  Selw.  N.  P.,  10th  ed,,  118  ;  per  Cur.,  Taylor  v.  Hilary,  1 
C,  M.  &  R.  743 ;  Griffiths  v.  Owen,  13  M.  &  W.  58 ;  Carter  v.  Wormald,  1 
Exch.  81 ;  Bainbridge  v.  Lax,  16  L.  J.,  Q.  B.  85.  As  to  what  will  constitute 
or  support  a  plea  of  accord  and  satisfaction,  see  Hall  v.  Plockton,  10  Q.  B.  1039 ; 
71 E.  C.  L.  R. ;  S.  C,  14  Id.  380 ;  Williams  v.  The  London  Commercial  Exchange 
Co.  10  Exch.  569 :  Gabriel  v.  Dresser,  15  C.  B.  632 :  80  E.  C.  L.  R.;  Perry  y. 
Atwood,  6  E.  &  B.  691 :  88  E.  C.  L.  R. :  and  cases  there  cited. 

3  Sibree  v.  Tripp,  15  M.  &  W.  23  :  quaUfying  the  decision  in  Cumber  v.  Wane, 
1  Stra.  426. 

See  per  Parke,  B.,  Curlewis  v.  Clark,  3  Exch.  377,  and  in  Evans  v.  Powis,  1 
Exch.  606  ;  Pinnel's  case,  5  Rep.  117;  Jones  v.  Sawkins,  5  C.  B.  142  :  57  E.  C. 
L.  R.;  Grimsley  v.  Parker,  3  Exch.  610 ;  Hall  v.  Conder,  2  C.  B.,  N.  S.  22 :  s9 
E.  C.  L.  R. 
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ceptance  of  a  chattel  or  of  a  negotiable  security  in  satisfaction  of 
the  debt,  -will  the  Court  examine  whether  that  satisfaction  were  a 
reasonable  one,  but  it  will  merely  inquire  whether  the  parties 
actually  came  to  such  an  agreement.  A  man,  therefore,  may 
give  in  satisfaction  of  a  debt  of  100?.  a  horse  of  the  value. of  51, 
but  not  51. ;  and  a  sum  of  money  payable  at  a  different  time  may 
be  a  good  satisfaction  of  a  larger  sum  payable  at  a  future  day.^- 
Moreover,  although  the  obligor  of  a  bond  cannot,  at  the  day 
appointed,  pay  a  less  sum  in  satisfaction  of  the  whole,  yet  if  the 
obligee  then  receive  a  part  and  give  his  acquittance  under  seal  for 
the  whole,  this  will  be  a  good  discharge,  according  to  the  maxim, 
eodem  li gamine  quo  ligatum  est  dissolvitur? 

Lastly,  the  maxim  which  has  been  here  considered  has  been 
held  to  apply  in  some  cases  which  do  not  fall  within  the  law  of 
contracts :  thus,  a  donative  is  a  benefice  merely  given  and  col- 
lated by  the  patron  to  a  man,  without  either  presentation  to,  or 
institution  by,  the  ordinary,  or  induction  by  his  order.  In  this 
case,  the  resignation  of  the  donative  by  the  incumbent  must  be 
made  to  the  patron ;  for  a  donative  begins  only  by  the  erection 
and  foundation  of  the  donor,  and  he  has  the  sole  visitation  and 
r*7qQi  correction,  *the  ordinary  having  nothing  to  do  therewith ; 
and,  as  the  incumbent  comes  in  by  the  patron,  so  he  may 
restore  to  him  that  which  he  conferred,  for  unumquodque  eodem 
mode  quo  colligatum  est  dissolvitur? 


VlGILANTIBUS,    NOIT   DORMIENTIBUS,   JUEA   SUBVENIUNT. 
(2  Inst.  690.) 

The  laws  assist  those  who  are  mgildnt,  not  those  who  sleep  over  their  rights.'' 

We  have  already,  under  the  maxim  caveat  emptor,^  considered 
cases  ilkistrative  of  the  proposition  that  Courts  of  Justice  require 
and  expect  that  each  party  to  a  contract  or  bargain  shall  exercise 
a  due  degree  of  vigilance  and  caution ;  we  shall  now,  therefore, 

'  15  M.  &  W.  34,  38  ;  Cooper  v.  Parker,  14  C.  B.  118 :  78  E.  C.  L.  E. 

2  Co.  Litt.  213,  b.;  per  Parke,  B.,  15  M.  &"W.  34. 

3  Per  Littledale,  .J.,  Eeiinell  v.  The  Bishop  of  Lincoln,  7  B.  &  C.  160  :  14  E. 
C.  L.  R.;  S.  C,  8  Bing.  490:  21  E.  C.  L.  R.:  citing  Fairchild  v.  Gaire,  Yely. 
60 ;  S.  C.  Cro.  Jac.  65;   3  Burn.  Eccles.  Law,  9th  ed.,  541. 

"  See  Wing.  Max.,  p.  673 ;  Hobart,  R,  347 ;  cited,  ante,  p.  63. 

5  Ante,  p.  690.    See,  also,  the  mc.xhv.,- prior  temp'^re,  -p'-lp'r  jure,  ante,  p.  316. 
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confine  our  attention  to  the  important  subject  of  the  limitation  of 
actions,  which  will  serve  to  exemplify  that  general  policy  of  our 
law,  in  pursuance  of  which  "the  using  of  legal  diligence  is  always 
favoured,  and  shall  never  turn  to  the  disadvantage  of  the  credi- 
tor :"'  merely  prefacing  that  this  principle  is  well  known^  and  of 
very  extensive  applicability,  and  might  be  illustrated  by  refer- 
ence to  very  many  reported  cases.  Thus,  where  the  right  to 
claim  compensation  is  given  by  Act  of  Parliament — ex.  jr.  an 
inclosure  Act — which  also  directs  that  the  claim  shall  be  made 
within  a  certain  *specifled  time,  this  right  will  be  forfeited  p^jj^p,-, 
by  an  omission  to  assert  it  within  the  given  time,  and  in  -^ 

such  a  case  the  maxim  under  consideration  has  been  held  forcibly 
to  apply  f  and,  the  rule  before  us  is  obviously  applicable  when- 
ever a  party  debars  himself  of  a  legal  right  or  remedy  by  his  own 
negligence  or  laches.* 

Eelative  tg  the  doctrine  of  limitation  of  actions,^  Mr.  Justice 
Story  has  observed,  "  It  has  often  been  matter  of  regret  in  modern 
times  that,  in  the  construction  of  the  Statute  of  Limitations  (16 
Jac.  I.,  c.  21),  the  decisions  had  not  proceeded  upon  principles 
better  adapted  to  carry  into  effect  the  real  objects  of  the  statute ; 
that,  instead  of  being  viewed  in  an  unfavourable  light  as  an  un- 
just and  discreditable  defence,  it  had  not  received  such  support  as 
would  have  made  it  what  it  was  intended  to  be,  emphatically  a 
statute  of  repose.  It  is  a  wise  and  beneficial  law,  not  designed 
merely  to  raise  a  presumption  of  payment  of  a  just  debt  from 
lapse  of  time,  but  to  afltbrd  security  against  stale  demands  after 
the  true  state  of  the  transaction  may  have  been  forgotten,  or  be 
incapable  of  explanation  by  reason  of  the  death  or  removal  of 
witnesses."^     Sir  Wm.  Blackstone  also  says  that,  in  all  possessory 

'  Per  Heath,  J.,  Cox  v.  Morgan,  3  B.  &  P.  413. 

2  In  3  B.  &  P.  412,  Heath,  J.,  observes,  that  tliis  is  one  of  the  maxims  which 
we  learn  on  our  earliest  attendance  in  Westminster  Hall. 

•■'  Doe  d.  Watson  v.  Jefferson,  3  Bing.  118, 135  :  9  E.  C.  L.  R. 

"  See,  for  instance,  Camidgc  v.  AUenhy,  0  B.  &  G.  373  :  13  E.  C.  L.  E.:  (with 
which  compare  Tim mins  v.  Gibbons,  18  Q.  B.  733):  83  E.  C.  L.  R:  Guardians 
of  Lichfield  Union  t.  Greene,  1  H.  &,  N.  884.  The  ma\im  .iiipru,  was  applied, 
per  Coltman,  J.,  in  Onions  app.  Bowdlor  resp.  5  C.  B.  74  :  57  E.  C.  L.  R.:  where 
a  mistake  occurred  in  the  overseers'  list  of  persons  qualified  to  vote  for  a 
borough. 

^  Which  may  also  be  referred  to  the  maxim,  interest  reipiiUicoi  ut  sit  finis 
Wiinn;  3  Bla.  Com.,  21st  ed.,  308 ;  ante,  p.  2D8. 

6  Bell  V.  Morrison,  1  Peters  (U.  S.)-R.  300. 
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actions,  tbere  is  a  time  of  limitation  settled,  beyond  whicli  no  man 
stall  avail  himself  of  the  possession  of  himself  or  his  ancestors,  or 
r*8nn  ^^^^  advantage  *of  the  wrongful  possession  of  his  adver- 
sary ;  for,  if  he  be  negligent  for  a  long  and  unreasonable 
time,  the  law  refuses  afterwards  to  lend  him  any  assistance  to  re- 
cover the  possession,  both  with  a  view  to  punish  his  neglect,  nam 
leges  vigilantibus,  non  dormieniihus,  subveniunt,  and  also  because  it  is' 
presumed  that  the  supposed  wrong-doer  has  in  such  a  length  of 
time  procured  a  legal  title,  otherwise  he  would  sooner  have  been 
sued.^  .  .  .  And  further,  Sir  W.  P.  Wood,  Y.  C,  remarks  in 
Manby  v.  Bewicke,^  that,  "  the  Legislature  has  in  this  as  in  every 
civilised  country  that  has  ever  existed,  thought  fit  to  prescribe 
certain  limitations  of  time,  after  which  persons  may  suppose 
themselves  to  be  in  peaceable  possession  of  their  property  and 
capable  of  transmitting  the  •estates  of  which  they  are  in  posses- 
sion, without  any  apprehension  of  the  title  being  impugned  by 
litigation  in  respect  of  transactions  which  occurred  at  a  distant 
period,  when  evidence  in  support  of  their  own  title  may  be  most 
difBicult  to  obtain." 

Such  being  the  policy  on  which  our  Statutes  of  Limitation  are 
founded,  reference  will  briefly  be  made  to  the  more  important 
clauses  of  them — some  few  cases  being  cited  in  notis  explanatory 
of  their  meaning.^  Under  stat.  21  Jac.  1,  c.  16,  s.  1,  the  plaintiff 
r*8n9"i  ^°  ejectment  must  have  proved  either  actual  possession  or 
a  *right  of  entry  within  twenty  years,  or  have  accounted 
for  the  want  of  it ;  for  by  force  of  that  statute,  an  uninterrupted 
adverse^  possession  for  that  period  operated  as  a  complete  bar 

'  3  Bla.  Com.,  31st  ed.,  177,  178.  As  to  the  doctrine  of  Prescription  in  the 
Eoraan  Law.  see  Mackeld.  Civ.  Law,  390.  Usueapio  consUtuta  est  ut  aliquis 
Utium  finis  esset;  D.  41.  10.  5  ;  "Wood  Civ.  Law,  3d  ed.,  133. 

2  3  K.  &  J.  853 ;  Trustees  of  Dundee  Harbour  v.  Dougall,  1  Macq.  Scotch 
App.  Cas.  817. 

3  In  Wilson  v.  Braddyll,  9  Exch.  718,  730,  Pollock,  C.  B.,  observes,  "Par- 
ties are  entitled  by  agreement  to  make  a  covenant,  which  shall  operate  as  a 
release  ;  but  they  cannot  enter  into  a  covenant  to  the  effect  that  a  matter  shall 
be  pleadable  in  bar  which  in  point  of  law  is  no  bar.  For  instance,  two  parties 
could  not  agree  that  the  Statute  of  Limitations  should  not  be  pleaded  to  a  debt." 

*  Respecting  the  doctrine  of  adverse  possession  before  the  stat.  3  &  4  Will.  4, 
c.  37,  see  Taylor  d.  Atkyus  v.  Horde,  1  Burr.  60.  And  as  to  the  same  doctrine 
since  that  statute,  see  Nepean  v.  Doe,  (in  error,)  3  M.  &  W.  894  ;  and  also  the 
note  to  these  cases,  3  Smith  L.  C,  4th  ed.,  534  et  seq.  The  latter  case  decides 
that  the  doctrine  of  non-adverse  possession  is  done  away  with  by  the  above  Act. 
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except  in  those  cases  of  disability  whicli  fell  within  section  2, 
viz. :  infancy,  coverture,  unsoundness  of  mind,  imprisonment,  and 
absence  bej^ond  seas,  in  which  cases  the  party  who  was  suffering 
Tinder  the  disability  at  the  time  when  the  right  of  entry  first 
accrued  was  allowed  to  bring  his  action  at  any  time  within  ten 
years  after  its  removal ;  and  now,  by  stat.  3  &  4  Will.  4,  c.  27, 
's.  2,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action,  shall  have  first  accrued'  to  some  person 
through  whom  he  claims ;  or,  if  such  right  shall  not  have  accrued 
to  any  person  through  whom  he  claims,  then  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same.-  By  section  16  of  the  same 
Act,  it  is  provided,  that  persons  under  disability  of  inftincy, 
lunacy,  or  coverture,  or  beyond  seas,  and  their  representatives, 
shall  be  allowed  ten  years  from  the  termination  of  their  disability 
or  death ;  provided,^  nevertheless,  that  no  action  shall  *be  p.,..Q^Qn 
brought  beyond  forty  years  after  the  right  of  action 
accrued. 

Again,  by  stat.  3  &  4  AYill.  4,  c.  42,  s.  3,  it  is  enacted,  that 
all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  all 
actions  -of  covenant  or  debt  upon  any  bond  or  other  specialty, 
and  all  actions  of  debt  or  sci.  fa.  upon  any  recognisance,  and  also 
all  actions  of  debt  upon  any  award  where  the  submission  is  not 
by  specialty,  or  for  any  fine  due  in  respect  of  any  copyhold 
estate,  or  for  an  escape,  or  for  money  levied  on  tinyfi.  fa.,  and  all 
actions  for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved  by  any  statute  then  or  thereafter  to  be  in  force, 
that  shall  be  sued  or  brought  at  any  time  after  the  end  of  the 
then  session  of  Parliament,  shall  be  commenced  and  sued  ■within 
the  time  and  limitation  following, — (that  is  to  say),  the  said 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant 
or  debt  upon  any  bond  or  other  specialty*  or  actions  of  debt  or 

'  Section  3  declares  when  the  right  shall  he  deemed  first  to  have  accrued. 

"  See  as  to  the  operation  of  the  above  section,  Manning  v.  Phelps,  10  Exch. 
59,  and  cases  there  cited.  '  Sect.  17. 

*  An  action  of  debt  by  a  railway  company  for  calls  under  the  8  ct  9  Yict.  c.  16 
and  the  Company's  Special  Act,  must  be  brought  within  tweniy  years  of  the 
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SCI.  fa.  iipon  recognisance,  within  ten  years  after  the  end  of  the 
then  session  of  Pai'liament,  or  within  twenty  years  after  the  cause 
of  such  actions  or  suits,  but  not  after ;  the  said  actions  by  the 
party  grieved,  one  year'  after  the  end  of  the  then  session,  or  within 
two  years  after  the  cause  of  such  actions  or  suits,  but  not  after ; 
and  the  said  other  actions,  within  three  years  after  the  end  of  the 
r*snA"i  '^^'^  session,  or  within  six  years  after  the  cause  *of  such 
actions  or  suits,  but  not  after.  It  is,  however,  further 
provided,  that  nothing  in  this  Act  shall  extend  to  any  action 
given  by  any  statute,  where  the  time  for  bringing  such  action  is 
or  shall  be  by  any  statute  specially  limited. 

By  section  4  of  the  same  statute,  it  is  further  enacted,  that,  if 
any  person,  entitled  to  any  such  action  or  suit  as  above  men- 
tioned, shall,  at  the  time  of  such  cause  of  action  accruing,  be 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis, 
[or  beyond  the  seas,]^  then  such  person  shall  be  at  liberty  to 
bring  the  same,  provided  it  be  commenced  within  the  specified 
time  after  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  [or  returned  from  beyond  the  seas  ;]^  and  a  provision  is 
inserted  in  the  same  section,  which  applies  to  the  case  of  a  de- 
fendant similarly  circumstanced.'' 

The  doctrine  of  limitation  in  the  case  of  simple  contracts  is 
founded  upon  a  presumption  of  payment  or  release  arising  from 
length  of  time,  as  it  is  not  common  for  a  creditor  to  wait.so  long 
without  enforcing  payment  of  what  is  due ;  and,  as  presumptions 
are  founded  upon  the  ordinary  course  of  things,  ex  eo  quod plerum- 
que  fit,  the  laws  have  formed  the  presumption,  that  the  debt,  if 
not  recovered  within  the  time  prescribed,  has  been  acquitted  or 
released.  Besides,  a  debtor  oiight  not  to  be  obliged  to  take  care 
for  ever  of  the  acquittances  which  prove  a  demand  to  be  satisfied; 
and  it  is  proper  to  limit  a  time  beyond  which  he  shall  not  be 
under  the  necessity  of  producing  them.  This  doctrine  has  also 
p.jjonf--i  been  '^established  as  a  punishment  for  the  negligence  of 
the  creditor.     The  law  having  allowed  him  a  time  within 

accruing  of  the  cause  of  action  ;  The  Cork  and  Bandon  E.  0.  v.  Goode,  13  C.  B. 
826  :  76  E.  C.  L.  R.;  8.  C,  Id,  618.  See  Shepherd  v.  Hills,  11  Exch.  53,  65,  67, 
(where  the  action  was  likewise  held  to  be  founded  on  a  statute);  Tobacco  Pipe 
Makers  v.  Loder,  16  Q.  B.  765 :  71  E.  C.  L.  R. 

'  See  Stat.  31  Jac.  1,  c.  4,  s.  1. 

2  See  19  &  20  Vict.  c.  97,  s.  10,  cited  post,  p.  807.  » Id. 

4  See  Forbes  v.  Smith,  11  Exch.  Kil. 
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whicli  to  institute  his  action,  the  claim  ought  not  to  be  received 
or  enforced  when  he  has  suffered  that  time  to  elapse.^ 

For  the  above  reasons,  it  was  enacted,  by  stat.  21  Jac.  1,  c.  16, 
s.  3,^  that  all  actions  of  account  and  of  assumpsit  (other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants),  and  all  actions  of  debt 
•grounded  upon  any  lending  or  contract  without  specialty,  and  all 
actions  of  debt  for  arrearages  of  rent,^  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after .^  And  now  by  stat.  19  &  20  Vict.  c.  97,  s.  9,  it  is 
further  provided  that  "All  actions  of  account  or  for  not  account- 
ing, and  suits  for  such  accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant,  their  factors  or  servants, 
shall  be  commenced  and  sued  within  six  years  after  the  cause  of 
such  actions  or  suits,  or,  when  such  cause  has  already  arisen, 
then  within  six  years  after  the  passing  of  this  Act;  and  no  claim 
in  respect  of  a  matter  which  arose  more  than  six  years  before  the 
commencement  of  such  action  or  suit  shall  be  enforceable  by 
*action  or  suit  bv  reason  onlv  of  some  other  matter  of  r„„„„-, 
claim  comprised  m  the  same  account  having  arisen  witnm 
six  years  next  before  the  commencement  of  such  action  or  suit." 

The  7th  section  of  the  statute  of  James,  above  cited,  contains 
also  a  proviso,  similar  to  those  already  mentioned,  with  respect 
to  infants,  married  women,  non  compotes  mentis,  [and  persons  im- 
prisoned or  beyond  the  seas,]'*  viz.  that  an  action  may  be  com- 
menced in  the  above  cases  within  six  years  after  the  particular 
disability  shall  have  ceased.  The  action  of  debt  for  not  setting 
out  tithes  is  not  within  the  above  statute ;  but,  by  53  Geo.  3,  c. 
127,  s.  5,  no  action  shall  be  brought  for  the  recovery  of  any 
penalty  for  not  setting  out  tithes,  unless  such  action  be  brought 
within  six  years  from  the  time  when  such  tithes  became  due. 

'  1  Pothier,  by  Evans,  451. 

2  This  statute,  observes  Pollock,  0.  B.,  in  Gulliver  v.  Gulliver,  1  H.  &  N.  176, 
"applies  in  terms  to  actions  at  law  only,  though  by  analogy  Courts  of  Equity 
have  adopted  the  provision  ;  but  the  85th  section  of  the  Com.  Law  Proc.  Act, 
1854,  cannot  alter  the  effect  of  the  Statute  of  Limitations  in  Courts  of  law." 

»  See  3  &  4  Will.  4,  c.  27,  S..43  ;  19  &  SO  Vict.  c.  97,  ss.  10,  11. 

<  No  time  less  than  six  years  is  unreasonable,  as  between  drawer  and  holder 
of  a  cheque,  for  its  presentment,  unless  loss  is  occasioned  by  the  delay ;  Laws 
V.  Rand,  27  L.  J.,  C.  P.  76. 

5  See  19  &  20  Vict.  c.  97,  s.  10. 
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Witli  respect  to  certain  of  the  statutory  disabilities  above 
specified,  it  has  been  recently  enacted  that  "no  person  or  persons 
who  shall  be  entitled  to  any  action  or  suit,  with  respect  to  which 
the  period  of  limitation  within  which  the  same  shall  be  brought 
is  fixed,"  by  the  21  Jac.  1,  c.  16,  s.  3 ;  4  Ann.  c.  16,  s.  17 ;  53  Geo. 

3,  c.  127,  s.  5  ;  8  &  4  Will.  4,  c.  27,  ss.  40,  41,  42  ;  and  3  &  4  Will. 

4,  c.  42,  s.  3,  "  shall  be  entitled  to  any  time  within  which  to  com- 
mence and  sue  such  action  or  suit  beyond  the  period  so  fixed  for 
the  same  by  the  enactments  aforesaid,  by  reason  only  of  such 
person,  or  some  one  or  more  of  such  persons,  being  at  the  time  of 
such  cause  of  action  or  suit  accrued  beyond  the  seas,  or  in  the 
r*8n'7i  ^^^®^  ^^  which  by  virtue  of  any  of  the  aforesaid  enactments 

""■imprisonment  is  now  a  disability,  by  reason  of  such  per- 
son or  some  one  or  more  of  such  persons  being  imprisoned  at  the 
time  of  such  cause  of  action  or  suit  accrued.'" 

Also  by  the  next  ensuing  section  of  the  Act  just  cited^  it  is 
further  enacted  that,  "  where  such  cause  of  action  or  suit  with  re- 
spect to  which  the  period  of  limitation  is  fixed  by  the  enactments 
aforesaid,  or  any  of  them,  lies  against  two  or  more  joint  debtors, 
the  person  or  persons  Avho  shall  be  entitled  to  the  same  shall  not 
be  entitled  to  any  time  within  which  to  commence  and  sue  any 
such  action  or  suit  against  any  one  or  more  of  such  joint  debtors 
who  shall  not  be  beyond  the  seas  at  the  time  such  cause  of  action 
or  suit  accrued,  by  reason  only  that  some  other  one  or  more  of 
such  joint  debtors  was  or  were  at  the  time  such  cause  of  action 
accrued  beyond  the  seas ;  and  such  person  or  persons,  so  entitled 
as  aforesaid,  shall  not  be  barred  from  commencing  and  suing  any 
action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was  or 
were  beyond  seas  at  the  time  the  cause  of  action  or  suit  accrued 
after  his  or  their  return  from  beyond  seas,  by  reason  only  that 
judgment  was  already  recovered  against  any  one  or  more  of  such 
joint  debtors  who  was  not  or  were  not  beyond  seas  at  the  time 
aforesaid." 

1 19  &  30  Vict.  c.  97,  s.  10.  In  Comm  v.  Hudson,  27  L.  J.,  Q.  B.  8,  Lord 
Campbell,  0.  J.,  observes,  the  the  above  10th  section  of  the  Act  prevents  any 
action  being  commenced  after  the  period  has  elapsed  within  which  the  right  to 
bring  the  action  is  limited  by  statute  irrespective  of  the  circumstance  that  the 
plaintiff  has  been  abroad  or  in  prison.  And  the  section  is  so  far  retrospective 
tliat  it  applies  to  prevent  actions  being  brought  for  past  as  well  as  future  trans- 
actions.    See  Townsend  v.  Deacon,  3  Bxoh.  706. 

2 19  &  20  Vict.  c.  97,  s.  11. 
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The  14th  section  also  provides  in  reference  to  the  21  r^.r.^Q-, 
*Jao.  1*  c.  16,  s.  3,  and  3  &  4  Will.  4,  c.  42,  s.  3,  that  ^  ^ 
"■when  there  shall  be  tAvo  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only  or  jointly  and  severally,  or 
executors  or  administrators  of  any  contractor,  no  such  co-con- 
tractor or  co-debtor,  executor  or  administrator  shall  lose  the 
benefit  of  the  said  enactments  or  any  of  them  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money,  by  any  other  or  others  of  such  co-con- 
tractors or  co-debtors,  executors  or  administrators."  This  section 
of  the  recent  statute  for  amending  the  laws  affecting  trade  and 
commerce  has  been  held  to  be  retrospective  in  its  operation.^ 

With  respect  to  actions  ex  delicto,  the  period  of  limitation^  in 
trespass  qu.  cl.fr.,  or  for  taking  goods  or  cattle,  as  also  in  trover, 
detinue,  replevin,  and  case,^  (except  for  slander),  is  six  years ;  in 
trespass  for  assault,  battery,  or  false  imprisonment,'  it  is  four 
years:  and  in  case  for  slander,  two  years.  To  a  plea  of  the 
statute  of  limitations  in  an  action  of  trespass  for  taking  coal  from 
under  the  plaintiff's  land,  a  replication  that  the  trespasses  were 
fraudulently  concealed  from  the  plaintiff  till  within  the  six  years 
was  not  allowed.' 

Lastly,  in  connection  with  this  part  of  the  subject,  it  may  be 
observed,  that  "no  judgment  in  any  cause  shall  *be  re-  r^.Q^,q-| 
versed  or  avoided  for  any  error  or  defect  therein,  unless 
error  be  commenced  or  brought  and  prosecuted  with  effect  within 
six  years  after  siich  j udgment  signed  or  entered  of  record."*  But 
if  any  person  entitled  to  bring  error  be,  "  at  the  time  of  such  title 
accrued,  within  the  age  of  twenty-one  years, /erne  covert,  nan  compos 
mentis,  or  beyond  the  seas,  then  such  person  shall  be  at  liberty  to 

'  Jackson  v.  Woolley,  27  L.  J.,  Q.  B.  181.  As  to  the  effect  of  jaart  payment, 
generally,  in  connection  with  the  statute  of  James,  see  Cliitt.  Contr.,  6th  ed., 
pp.  736,  et  seq. 

2  31  Jac.  1,  c.  16,  s.  3. 

'  The  six  years  are  here  to  he  reckoned  from  the  date  of  the  injury :  Violett 
V.  Sympson,  27  L.  J.,  Q.  B.  138  ;  Smith  v.  Fox,  6  Hare,  386  ;  Howell  v.  Young, 
5  B.  &  C.  359  :  11  E.  0.  L.  E.  As  to  an  action  for  libel,  see  Duke  of  Bruns- 
wick V.  Harmer,  14  Q.  B.  185 :  68  E.  C.  L.  R. 

■*  See  Coventry  v.  Apsley,  Salk.  420. 

5  Hunter  v.  Gibbons,  1  H.  &  N.  459 ;  Imperial  Gas  Light  and  Coke  Co.  v. 
London  Gas  Light  Co.,  10  Exch.  39. 

« 15  &  10  Vict.  c.  76,  s.  140. 
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bring  error  as  aforesaid,  so  as  sucli  person  commences,  or  brings 
and  prosecutes  tbe  same  with  effect,  within  six  years  after  coming 
to  or  being  of  full  age,  discovert,  of  sound  memory,  or  return 
from  beyond  the  seas ;  and  if  the  opposite  party  shall,  at  the  time 
of  the  judgment  signed  or  entered  of  record,  be  beyond  the  seas, 
then  error  may  be  brought,  provided  the  proceedings  be  com- 
menced and  prosecuted  with  effect  within  six  years  after  the 
return  of  such  party  from  beyond  seas.'" 

It  is  not  intended,  nor  would  it  be  consistent  with  the  plan  of 
this  work,  to  consider,  in  detail,  either  from  what  period  limita- 
tion runs,  or  the  mode  in  which  a  claim  may  be  taken  out  of  the 
operation  of  the  statute,  or,  when  barred  by  any  statute,  may  be 
revived  by  a  subsequent  promise  or  acknowledgment.  These 
subjects  will  be  found  minutely  treated  of  in  works  devoted  to 
ah  exposition  of  the  law  of  real  property,  and  of  contracts  and 
mercantile  transactions.  There  is,  however,  one  maxim  which 
naturally  suggests  itself  in  this  place,  and  which  is  illustrated  by 
those  provisions  in  the  different  statutes  of  limitation,  which,  in 
the  cases  of  infancy  and  coverture,  and  others  similar,  suspend 
their  operation  until  removal  of  such  disability.  The  maxim 
r*8im  ^■'■■^^^'^^'^  to  *is  expressed  thus:  Contra  non  vahntem  agere 
nulla  currit  2}rsescnptio—~-pvescription  does  not  run  against 
a  party  who  is  unable  to  act.  For  instance,  in  the  case  of  a  debt 
due,  it  only  begins  to  run  from  the  time  when  the  creditor  has  a 
right  to  institute  his  suit,  because  no  delay  can  be  imputed  to 
him  before  that  time.^  Where,  therefore,  a  debt  is  suspended  by 
a  condition ;  as,  if  the  contract  be  to  pay  money  at  a  future  period 
or  upon  the  happening  of  a  certain  event,  as,  "  when  J.  S.  is  mar- 
ried," the  six  years  are  to  be  dated,  in  the  first  instance,  from  the 
arrival  of  the  specified  period ;  in  the  second,  from  the  time  when 
the  event  occurred.'  Where,  however,  the  breach  of  contract, 
which,  in  assumpsit,  is  the  gist  of  the  action,^  occurred  more  than 

'  15  &  16  Vict.  c.  76,  s.  147. 

2 1  Pothier,  by  Evans,  4ol ;  Hemp.  v.  Garland,  4  Q.  B.  519,  524 :  45  E.  C. 
L.  R;  Huggins  v.  Coates,  5  Q.  B.  433  :  48  E.  C.  L.  R;  Holmes  v.  Korrison, 
2  Taunt.  333  ;  Cowper  v.  Godmond,  9  Bing.  748  :  33  E.  C.  L.  R.  See  also, 
Davies  v.  Humphreys,  6  M.  &  W.  153  ;  Bell,  Diet.  &  Dig.  of  Scotch  Law,  333. 

'  1  Pothier,  by  Evans,  451  ;  Slmtford  v.  Borough,  Godb.  437  ;  Penton  v. 
Emblers,  1  W.  Bla.  353. 

*  "  The  rule  is  firmly  established  that  in  assumpsit  the  breach  of  contract  is 
the  cause  of  action,  and  tliat  the  statute  runs  from  tlie  time  of  the  breach,  oven 
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six  year^  before  the  commencement  of  the  proceedings,  tlie  statute 
will  afford  a  good  defence,  although  the  plaintiff  did  not  discover 
the  injury  resulting  from  the  breach  till,  within  the  six  years.' 
So,  in  trover,  the  six  years  run  from  the  conversion,  though  it 
was  not  discovered  at  the  time.'' 

Where,  however,  the  statute  has  once  begun  to  run,  no  subse- 
quent disability  interrupts  it;  such,  for  instance,  as  *the  |-„o,-,-, 
death  of  the  defendant,  and  the  non-appointment  of  an  -' 

executor  by  reason  of  litigation  as  to  the  right  to  probata? 


Actio  peesonalis  moeitue  cum  Persona. 

(Noy  Max.  14.) 
A  personal  right  of  action  dies  with  the  person. 

The  legal  meaning  and  application  of  this  maxim  will,  per- 
haps, most  clearly  be  shown,  by  stating  concisely  the  various 
actions  which  may  be  maintained  \>j  and  against  executors  and 
administrators,  as  well  as  those  rio'hts  of  action  which  die  with 
the  person, — to  which  alone  the  above  rule  may  be  considered  in 
strictness  to  apply. 

The  personal  representatives  are,  as  a  general  rule,  entitled  to 
sue  on  all  covenants  broken  in  the  lifetime  of  the  covenantee ;  as 
for  rent  then  due,  or  for  breach  of  covenant  for  quiet  enjoyment,^ 
or  to  discharge  the  land  from  incumbrances.'      A   distinction 

where  there  is  fraud  on  the  part  of  the  defendant :"  per  Lord  Campbell,  East 
India  Co.  v.  Paul,  7  Mo.  P.  C.  C.  111. 

•  Short  V.  M'Cartliy,  3  B.  i:  Aid.  626:  5  E.  C.  L.  R.;  Brown  v.  Howard,  2 
B.  &  B.  73  :  6  E.  C.  L.  R.;  Howell  v.  Young,  5  B.  &  C.  2.)!)  :  11  E.  C.  L.  R.; 
Bree  v.  Holbech,  2  Bougl.  654  ;  Smith  v.  Fox,  6  Hare,  38U. 

2  Granger  v.  George,  .T  B.  &.  C.  149  :  11  E.  C.  L.  R.  See  Philpott  v.  Kelley, 
3  A.  &  E.  106  :  30  E.  C;.  L.  R. 

3  Rhodes  v.  Smethurst,  4  j\I.  &  W.  42  ;  S.  C,  6  M.  &  W.  351  ;  cited  and  fol- 
lowed Judgm.  Homfray  V.  Scroope,  13  Q.  B.  513:  66  E.  C.  L.  R.;  Freake  v. 
Cranefeldt,  3  My.  &  Cr.  499. 

The  4th  sect,  of  stat.  31  Jac.  1,  c.  16,  applies  to  the  limitation  of  actions  after 
judgment  or  outlawry  reversed  ;  as  to  what  cases  are  witliin  the  equity  of  this 
clause  of  the  Act.,  see  Curlewis  v.  Lord  Mornington,  7  E.  &  B.  283  ;  90  E.  C. 
L.  R. :  distinguishing  Rhodes  v.  Smethurst,  supra. 

'  Lucy  V.  Levington,  2  Lev.  26.  By  13  Edw.  1,  st.  1,  c.  2.1,  cxefutors  shall 
have  a  writ  of  account.  In  the  stat.  31  Edw.  3,  st.  1,  c.  11,  originated  the  office 
of  administrator. 

5  Smith  V.  Simonds,  Comb.  64. 

39 
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must,  however,  be  remarked  between  a  covenant  running  with 
the  land,  and  one  purely  collateral.  In  the  former  case,  where 
the  formal  breach  has  bpen  in  the  ancestor's  lifetime,  but  the  sub- 
stantial damage  has  taken  place  since  his  death,  the  real  and 
i-.jj,^       not  the  personal  representative  is  the  proper  *plaintiff; 

whereas,  in  the  case  of  a  covenant  not  running  with  the 
land,  and  intended  not  to  be  limited  to  the  life  of  the  covenantee, 
as  a  covenant  not  to  fell  trees,  excepted  from  the  demise,  the  per- 
sonal representative  is  alone  entitled  to  sue.''  In  a  recent  case,  it 
was  heldf  that  the  executor  of  a  tenant  for  life  may  recover  for  a 
breach  of  a  covenant  to  repair  committed  by  the  lessee  of  the 
testator  in  his  lifetime,  without  averring  a  damage  to  his  personal 
estate ;  and,  in  this  case,  the  rule  was  stated  to  be,  that  unless  the 
particular  covenant  be  one  for  breach  whereof,  in  the  lifetime  of 
the  lessor,  the  heir  alone  can  sue,  the  executor  may  sue,  unless  it 
be  a  mere  personal  contract,  to  which  the  rule  applies,  that  actio 
personalis  moritur  cum  persona? 

The  personal  representative,  moreover,  may  sue,  not  only  for 
the  recovery  of  all  debts  due  to  the  deceased  by  specialty  or 
otherwise,  but  on  all  contracts  with  him,  whether  broken  in  his 
lifetime  or  subsequently  to  his  death,  of  which  the  breach  occa- 
sions an  injury  to  the  personal  estate,^  and  which  are  neither 
limited  to  the  lifetime  of  the  deceased,  nor,  as  in  the  instance  of  a 
submission  to  arbitration  containing  no  special  clause  to  the  con- 
'  .^„   „     trary,  revoked  by  his  death.^     An  administrator,  *more 

over,  may  sue  for  the  price  of  goods  sold  and  delivered 

'  Raymond  v.  Pitch,  2  C.  M.,  &  R.  598,  599  ;  per  Williams,  J.,  and  Parke, 
B.,  Beckham  V.  Drake,  2  H.  L.  Cas.  596,  624;  per  Parke,  J.,  Carry.  Roberts, 

5  B.  &  Ad.  84 :   27  E.  C.  L.  R. ;  Kingdon  v.   Nottle,  1  M.  &  S.  355 ;  4  M. 

6  S.  53  ;  King  v.  Jones,  5  Taunt.  518  :  1  £.  C.  L.  R.;  S.  C.  (in  error)  4  M.  & 
S.  188. 

2  Ricketts  v.  "Weaver,  12  M.  &  W.  718,  recognising  Raymond  v.  Fitch,  supra. 
As  to  a  covenant  respecting  a  chattel,  see  per  Parke,  J.,  Doe  d.  Rogers  v.  Rogers, 
2  Nev.  &  Man.  555 ; — in  an  indenture  of  apprenticeship,  Baxter  v.  Burfiekl,  2 
Stra.  1266. 

'  Judgm.  2  C,  M.,  &R.  596,  597 ;  per  Tindal,  C.  J.,  Ormo  v.  Broughton,  10 
Bing.  537;  25  E.  C.  L.  R.;  1  Wms.  Saund.  112,  n.  (1)  ;  Edwards  v.  Grace,  2 
M.  &  W.  190  ;  Webb  v.  Cowdell,  14  M.  &  W.  830. 

*  Cooper  V.  Johnson,  2  B.  &  Aid.  394;  per  Bayley,  J.,  Rhodes  v.  Haigh,  2 

B.  &  C.  346,  347 :  9  E.  C.  L.  R.;  M'Dougal  v.  Robertson,  4  Bing.  435 :  13  E. 

C.  L.  R.;  Tyler  V.  Jones,  3  B.  &  C.  144:  10  E.  C.  L.  R;  Clarke  y.  Crofts,  4 
Bing.  143  :  13  E.  C.  L.  R.;  Knights  v.  Quarles,  2  B.  &  B.  102 :  6  E.  C.  L.  R.: 
which  was  an  action  against  an  attorney  for  negligence  in  investigating  a  title. 


THE    LAW    OF     CONTRACTS.  611 

between  tlie  death  of  the  intestate  and  the  taking  out  letters  of 
administration.! 

An  action,  however,  is  not  maintainable  by  an  executor  or  ad- 
ministrator for  a  breach  of  promise  of  marriage  made  to  the 
deceased,  where  no  special  damage  is  alleged  f  and,  generally, 
with  respect  to  injuries  affecting  the  life  or  health  of  the  deceased, 
such,  for  instance,  as  arise  out  of  the  unskilfulness  of  a  medical 
practitioner,  or  the  negligence  of  an  attorney,  or  a  coach  pro- 
prietor,— the  maxim  as  to  actio  2JersonaIis  is  applicable,  unless 
some  damage  done  to  the  personal  estate  of  Ae  deceased  be  stated 
on  the  record.'  But,  where  the  breach  of  a  contract  relating  to 
the  person  occasions  a  damage,  not  to  the  person  only,  but  also 
to  the  personal  estate ;  as,  for  example,  if  in  the  case  of  negligent 
carriage  or  cure  there  was  consequential  damage — if  the  testator 
had  expended  his  money,  or  had  lost  the  profits  of  a  business,  or 
the  wages  of  labour  for  a  time ;  or  if  there  were  a  joint  contract 
to  carry  both  the  person  and  the  goods,  and  both  were  injured  ;  it 
seems  a  true  proposition,  that,  in  these  cases,  the  executor  might 
sue  for  the  breach  of  contract,  and  recover  damages  to  the  extent 
of  the  injury  to  the  personal  estate.^ 

The  personal  representatives,  on  the  other  hand,  are  r*o-|4.-i 
*liable,  as  far  as  they  have  assets,  on  all  the  covenants 
and  contracts  of  the  deceased  broken  in  his  lifetime,  and  likewise 
on  such  as  are  broken  after  his  death,  for  the  due  performance  of 
which  his  skill  or  taste  was  not  required,^  and  which  were  not  to 
be  performed  by  the  deceased  in  person."^  "The  executors," 
observes  Parke,  B.,'  "  are  in  truth  contained  in  the  person  of  the 
testator,  with  respect  to  all  his  contracts,  except  indeed  in  the 
case  of  a  personal  contract,  that  is,  a  contract  depending  on  perso- 
nal skill,  in  which  is  always  implied  the  condition  that  the  person 

'  Foster  v.  Bates,  12  M.  &  W.  236. 

2  Chamberlain  v.  Williamson,  2  M.  &  S.  408. 

■■>  Judgm.  2  M.  &  S.  41.5,  416  ;  Beckham  v.  Drake,  2  H.  L.  Cas.  579,  596,  C24. 
See  Knights  v.  Quarles;  2  B.  A:  B.  104  :  6  E.  C.  L.  R. 

*  Judgm.  8  M.  &  W.  854,  855. 

5  Per  Parke,  B.,  Siboni  v.  Kirkman.  1  M.  &  W.  423  ;  per  Patteson,  J.,  Went- 
worth  V.  Cock,  10  A.  it  E.  445,  440  :  37  E.  C.  L.  R. ;  Hopwood  v.  Whaley,  6 
C.  B.  744 :  66  E.  C.  L.  R. ;  Bac.  Abr.,  "  Executors  and  Administrators,"  (P.  1. ); 
Com.  Dig.,  "Administration,"  (B.  14). 

s  Hyde  v.  Dean  of  Windsor,  Cro.  Eliz.  552,  553  ;  per  Cur.,  Marshall  v.  Broad- 
hurst,  1  Cr.  &  J.  406. 

'  Wills  Y.  Murray,  4  Exch.  866. 
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is  not .  prevented  by  tlie  act  of  God  from  completing  the  work. 
That  condition  is  peculiar  to  personal  contracts." 

Further,  the  personal  representatives  are  liable  on  a  covenant 
by  deceased  for  their  performance  of  a  particular  act,  as  for  paj^- 
ment  of  a  sum  of  money  ;^  for  building  a  house  left  unfinished  by 
the  deceased  f  or  on  his  contract  for  the  performance  of  work  by 
the  plaintiff,  before  the  completion  of  which  he  died,  but  which 
was  subsequently  completed.^  And  the  same  principle  was  held  to 
apply  where  an  intestate  had  entered  into  an  agreement  to  receive 
from  plaintiffs  a  certain  quantity  of  slate  monthly  for  a  certain 
P^o-i  K-i  period,  *a  portion  of  which,  Avhen  tendered  after  his  death, 
but  before  the  expiration  of  the  stipulated  period,  his 
administrator  refused  to  accept.^ 

The  action  of  debt  on  simple  contract,  except  for  rent,^  did  not, 
however,  formerly  lie  against  the  personal  representative  for  a 
debt  contracted  by  the  deceased,*  unless  the  undertaking  to  pay 
originated  with  the  representative ;''  and  the  reason  of  this  was, 
that  executors  or  administrators,  when  charged  for  the  debt  of 
the  deceased,  were  not  admitted  to  wage  their  law,  and,  conse- 
quently, were  deprived  of  a  legal  defence  which  the  deceased 
himself  might  have  made  use  of;  but  this  reason  did  not  apply 
to  assumpsit,  which,  therefore,  might  always  have  been  brought.* 
Now,  however,  by  stat.  3  &  4  Will.  4,  c.  42,  s.  13,  wager  of  law 
is  abolished ;  and  by  sect.  14  it  is  enacted,  that  an  action  of  debt 
on  simple  contract  shall  be  maintainable  in  any  Court  of  common 
law  against  an  executor  or  administrator. 

It  is,  however,  to  actions  in,  form  ei:  delicto  that  the  rule  actio 

■  Ex  parte  Tindal,  8  Bing.  404,  405  :  21  E.  C.  L.  R. ;  and  cases  there  cited ; 
Powell  V.  Graham,  7  Taunt.  580  :  3  E.  C.  L.  R. 

2  Quick  V.  Ludborrow,  3  Bulstr.  30 ;  recognised  1  M.  &  W.  423.  See  per 
Cur.,  1  Or.  ■&  J.  405,  406 ;  per  Lord  Abinger,  C.  B.,  8  M.  <fc  W.  353,  354. 

3  Corner  v.  Shew,  3  M.  &  W.  350,  352.  See,  per  Alderson,  B.,  Prior  v.  Hem- 
brow,  8  M.  &  W.  889,  890. 

■'  Wentworth  v.  Cock,  10  A.  &  E.  42  :  37  E.  C.  L.  R. 

5  Norwood  V.  Read,  Plowd.  180.     See  3  Wnis.  on  Executors,  5th  ed.,  1745. 

6  Barry  v.  Robinson,  1  N.  R.  293. 

-'  Riddell  v.  Sutton,  5  Bing.  206  :  15  E.  C.  L.  R. 

6  3  Bla.  Com.,  10th  ed.,  347,  and  n.  (12);  3  Selw.,  N.  P.,  10th  ed.,  796,  797. 
In  Perkinson  v.  Gilford,  Cro.  Car.  539,  debt  was  held  to  lie  against  the  execu- 
tors of  a  sheriff,  who  had  levied  under  a  fi.  fa.,  and  died  without  paying  over 
the  money.  As  to  a  set-off  by  an  executor  sued  as  such,  si-e  Mardall  v.  Thellus- 
son,  6  E.  &  B.  976 :  88  E.  C.  L.  R.;  S.  0.,  18  Q.  B.  807 :  83  E.C.  L.  R. 
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personalis  morUur  cum  persond  is  peculiarly  applicable ;  indeed, 
it  has  been  observed  that  this  maxim  is  not  applied  in  the  old 
authorities  to  causes  of  action  on  contracts,  but  to  those  in  tort 
which  are  founded  on  *malfeasanoe  or  misfeasance  to  the  „ 
person  or  property  of  another ;  which  latter  are  annexed  '-  ^ 
to  the  person,  and  die  with  the  person,  except  where  the  remedy 
is  given  to  the  personal  representative  by  the  statute  law;'  it 
being  a  general  rule  that  an  action  founded  in  tort,  and  in  form 
ex  delicto,  was  considered  as  actio  personalis,  and  within  the  above 
maxima  But,  by  stat.  4  Edw.  3,  c.  7,  reciting,  that,  in  times  past, 
executors  had  not  had  actions  for  a  trespass  done  to  their  testa 
tors, — as  of  the  goods  and  chattels  of  the  said  testators  carried 
away  in  their  lifetime, — it  is  enacted,  that  the  executors,  in  such 
cases,  shall  have  an  action  against  the  trespassers,  in  like  manner 
as  they  whose  execiitors  they  are  should  have  had  if  they  were 
living.^  This  Act  has  always  been  expounded  liberally ;'  and, 
by  virtue  of  it,  executors  may  maintain  ejectment,  quare  impedit, 
trover,  or  replevin,  the  conversion  or  taking  having  been  in  the 
testator's  lifetime.^  Case  also  lies  by  an  executor  against  a  sheriff 
for  a  false  return  to  &fi.fa.  made  in  the  lifetime  of  testator,'  or 
for  an  escape  on  final  process.' 

*And  here  we  may  properly  remind  the  reader  that  (-^cj-,«-, 
the  right  of  an  executor  to  the  personal  estate  of  the 
testator  is  derived  from  the  will,  and  the  property  in  the  personal 
goods,  and  chattels  of  the  testator  is  vested  in  him  immediately 
upon  the  testator's  death,  and  he  is  deemed  to  be  in  legal  posses- 
sion of  them  from  that  time,  though  before  probate  granted.' 

1  Per  Lord  Abinger,  C.  B.,  2  C,  M.,  &  R  597. 

2  Wheatley  v.  Lane,  1  Wms.  Saund.  216,  n.  (1). 

'  An  administrator  is  within  tlie  equity  oftliis  statute  (Smith  v.  Colgay,  Cro. 
Bliz.  384);  and  by  stat.  25  Edw.  3,  st.  5,  c.  5,  a  similar  remedy  is -extended  to 
the  executors  of  executors. 

■"  See,  per  Lord  EUcnborough,  C.  J.,  Wilson  v.  Knubley,  7  East,  134,  135 ;  1 
Wms.  Saund.  210,  n.  (1)  ;  Emerson  v.  Emerson,  1  Ventr,  187. 

5 1  Wms.  on  Executors,  5th  ed.,  705,  et  seq.;  Bro.  Abr.,  "Executors,"  45; 
Doe  d.  Shore  v.  Porter,  3  T.  &  R.  13  ;  Rutland  v.  Rutland,  Cro.  Eliz.  377  ;  Com. 
Dig.,  "Administration,"  (B.  13);  1  Wms.  Saund.  217,  n.  See  Doe  d.  Stace  v. 
Wheeler,  15  M.  &  W.  623. 

5  Williams  v.  Grey,  1  Lord  Raym.  40  ;  Com.  Dig.  "  Administration,"  (B.  13). 

'  Per  Holt,  C.  J.,  Berwick  v.  Andrews,  2  Lord  Kaym.  973.  See  Palgrave  v. 
Windham,  1  Stra.  212  ;  Le  Mason  v.  Dixon,  Sir  W.  Jones,  173. 

8  Judgm.  Pemberton  v.  Chapman,  7  E.  &  B.  217:  90  E.  C.  L.  R.:  citing 
Smith  v.  MiUes,  1  T.  R.  480. 
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The  title  of  an  administrator,  however,  is  derived  from  the  letters 
of  administration,  though  it  has  relation  back,  for  many  purposes, 
to  the  date  of  the  death;  for  instance,  trespass  has  been  held 
maintainable  by  an  administrator  for  an  act  done  between  the 
death  and  the  grant  of  the  letters  of  administration.*  Detinue, 
however,  will  not  lie  by  an  administrator  for  goods  of  the  intes- 
tate, which  the  defendant  has  re-delivered  prior  to  the  grant  of 
administration.^ 

In  regard  to  the  doctrine  of  relation  just  mentioned,  we  may 
add,  in  the  words  of  a  very  learned  judge,  that  "  an  act  done  by 
one  who  afterwards  becomes  administrator  to  the  ^^'ryudice  of  the 
estate,  is  not  made  good  by  the  subsequent  administration.  It  is 
only  in  those  cases  where  the  act  is  for  the  benefit  of  the  estate, 
that  the  relation  back  exists,  by  virtue  of  which  relation  the 
administrator  is  enabled  to  recover  against  such  persons  as  have 
interfered  with  the  estate,  and  thereby  to  prevent  it  from  being 
prejudiced  and  despoiled."^ 

r*8l  ST  *Previously  to  the  stat.  3  &  4  Will.  4,  c.  42,  no  remedy 
was  provided  for  injuries  to  the  real  estate  of  any  person 
deceased  committed  in  his  lifetime  f  but  sect.  2  of  that  statute 
enacts,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the 
case  may  be,  shall  be  maintainable  by  the  executors  or  adminis- 
trator of  any  person  deceased,  for  any  injury  to  the  real  estate 
of  such  person  committed  in  his  lifetime,  for  which  an  action 
might  have  been  maintained  by  such  person,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  before 
the  death  of  such  deceased  person,  and  provided  such  action  shall 
be  brought  within  one  year  after  the  death  of  such  person ;  and 
the  damages,  when  recovered,  shall  be  part  of  the  personal  estate 
of  such  person.' 

Notwithstanding,   however,   the    statutory   exceptions    above 

'Tharpev.  Stallwood,  5  M.  &  Gr.  760:  44  E.  C.  L.  E.:  recognised  Foster 
T.  Bates,  13  M.  &  W.  336.  See  Welcliman  v.  Sturgis,  13  Q.  B.  533  ;  66  E.  C. 
L.  E.  In  Bodger  v.  Arcli,  10  Excli.  333,  the  doctrine  of  relation  was  also  held 
applicable  under  peculiar  circumstances,  so  as  to  prevent  the  operation  of  the 
Statute  of  Limitations.     See  per  Parke,  B.,  Id.  339,  340. 

2  Crossfield  t.  Such,  8  Exch.  835. 

s  Per  Parke,  B.,  Morgan  v.  Thomas,  8  Exch.  307. 

■i  1  Wms.  Saund.  317,  n. 

5  See  Adams  r.  Inhabs.  of  Bristol,  3  A.  &  E,  389,  403  ;  39  E.  C.  L.  E.;  1 
Wms.  on  Executors,  5th  ed.,  709. 
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noticed  to  the  general  rule  which  was  recognised  by  the  common 
law,  this  rule  still  applies  where  a  tort  is  committed  to  a  man's 
person,  feelings,  or  reputation,  as  for  assault,  libel,  slander,  or 
seduction  of  his  daughter :  in  such  cases,  no  action  lies  at  suit  of 
the  executors  or  administrators,  for  they  represent  not  so  much 
the  person  as  the  personal  estate  of  the  testator  or  intestate,  of 
which  they  are  in  law  the  assignees.'  , 

Again,  prior  to  the  9  &  10  Vict.  c.  93,  an  action  was  not  main- 
tainable against  a  person  who,  by  his  wrongful  act,  occasioned 
the  death  of  another ;  but  by  sect.  1  of  that  statute  it  is  enacted, 
that  "whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect,  or  *defanlt,  and  the  act,  neglect,  or  j. 
default  is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action,  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the 
person  who  would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony.''  By  sect. 
2,  it  is  further  enacted,  "  that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent,  and  child,  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be  brought  by 
and  in  the  name  of  the  executor  or  administrator  of  the  person 
deceased;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  shall  be  brought ;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered  from  the 
defendant,  shall  be  divided  amongst  the  before  mentioned  parties, 
in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct." 
And,  by  sect.  3,  the  action  for  damages  must  be  brought  within 
twelve  calendar  months  after  the  death  of  such  deceased  person. 
It  will  be  observed,  that  this  statute  only  applies  where  death 
ensues  from  the  particular  wrongful  act,  and  does  not,  therefore, 
affect  the  class  of  cases  above  mentioned,  viz.,  where  a  tort  is 
committed  to  the  person  which  does  not  occasion  death.' 

By  the  statute,  3  &  4  Will.  4,  c.  42,  s.  2,  already  mentioned, 

'  3  Bla.  Com.,  16tlied.,  303,  n.  (9)  ;  Com.  Dig.  "  Aclministi-ation,"  (B.  13.) 
^  See,  further,  as  to  tlie  operation  of  the  above  statute,  Broom's  Com.  715, 
ei  aeq. 
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trespass  and  case  will  also  lie  against  personal  *repre- 
'-  -'  sentatives  for  any  wrong  committed  by  any  person  de- 
ceaged,  in  his  lifetime,  to  another  in  respect  of  his  property,  real 
or  personal,  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  such  person's  death,  and  so  as  such 
action  shall  be  brought  within  six  months  after  the  executors  or 
administrators  shall  have  taken  upon  themselves  the  administra- 
tion of  the  estate  and  effects  of  such  person ;  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like  order  of  ad- 
ministration as  the  simple  contract  debts  of  such  person.^  Prior 
to  this  Act,  the  remedy  for  a  tort  to  the  property  of  another,  real 
or  personal,  by  an  action  in  form  ex  delicto, — such  as  trespass, 
trover,  or  case  for  waste,  for  diverting  a  watercourse,  or  obstruct- 
ing lights, — could  not  have  been  enforced  against  the  personal 
representatives  of  the  tort-feasor  f  and,  even  now,  no  action  can 
be  maintained  against  them  under  that  statute  for  a  personal  tort 
committed  by  him.^  Oases,  however,  do  occur  where  an  action 
founded  in  tort  may  be  brought  in  assumpsit,  and  such  an  action 
will,  independently  of  the  above  Act,  lie  against  the  executor.^ 

*In  a  recent  case,  where  the  question  arose,  whether 
^  -'  the  reigning  sovereign  was  liable  to  make  compensation 
for  a  wrong  done  by  the  servants  and  diiring  the  reign  of  his 
predecessor :  Lord  Lyndhurst,  C,  observed,  that  if  the  case  had 
been  between  subject  and  subject,  an  action  could  not  have  been 
supported,  upon  the  principle  that  actio  personalis  moritur  cum 
persona :  and,  although  it  was  contended  that  a  different  rule  pre- 
vails where  the  sovereign  is  a  party,  that  some 'authority  should 
be  addjiced  for  such  a  distinction.' 

'  With  reference  to  this  statute,  see  Eichmoud  t.  Nicholson,  8  Scott,  184 ; 
Powell  v.  Kees,  7  A.  &  E.  436  :  34  B.  C.  L.  R. 

2 1  Wms.  Saimd.  316,  n.  (1).  See  Bacon  v.  Smith,  1  Q.  B.  348 :  41  B.  C.  L. 
R.  Where  chattels,  wroiigfuUy  in  the  possession  of  testator,  continued  in  specie 
in  the  hands  of  his  executor,  replevin  or  detinue  would  have  been  maintainable 
to  recover  the  specific  goods  :  Bro.  Abr.  "Detinue,"  pi.  19  ;  Le Mason  v.  Dixon, 
Sir  W.  Jones,  173, 174.     See  Crossfield  v.  Such,  8  Exch.  835. 

3  1  Wms.  Saund.  216,  n.  (1);  3  Bla.  Com.,  31st  ed.,  303;  Com.  Dig.  "Ad- 
ministration," (B.  15);  2  Inst.  882  ;  Ireland  v.  Champneys,  4  Taunt.  884.  By 
stats.  30  Car.  3,  st.  1,  c.  7,  and  4  &  5  Will.  &  M.,  c.  34,  s.  13,  the  representa- 
tives of  an  executor  or  administrator  vcho  has  committed  waste  are  rendered 
liable :  see  2  Wms.  on  Executors,  5th  ed.,  1567;  Huntley  v.  Russell,  13  Q.  B. 
572 :  66  E.  C.  L.  R. 

-  Per  Lord  Mansfield,  C.  J.,  Hambly  v.  Trott,  1  Cowp.  373  ;  recognised,  4  B. 
&  Ad.  829  :  34  E.  0.  L.  R.  «  Vise.  Canterbury  v.  A.-G.,  1  Phill.  822. 
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For  a  tort  committed  to  tlie  person,  it  is  clear,  then,  that  at 
common  law  no  action  can  be  maintained  against  the  personal 
representatives  of  the  tort-feasor,  nor  does  the  stat.  9  &  10  Vict. 
c.  93,  supply  any  remedy  against  the  executors  or  admin!-,iralors 
of  the  party  who,  by  his  "  wrongful  act,  neglect,  or  default,"  has 
caused  the  death  of  another;  for  the  first  section  of  this  Act 
renders  that  person  liable  to  an  action  for  damages,  "  who  would 
have  been  liable  if  death  had  not  ensued,"  in  which  case,  as 
already  stated,  the  personal  representatives  of  the  tort-feasor 
would  Twt  have  been  liable. 

It  may  be  observed,  in  concluding  this  subject,  that  there  are 
many  cases  respecting  the  right  of  the  assignees  of  a  bankrupt  to 
sue,  and  their  liability  to  be  sued,  on  a  contract  entered  into  by 
him ;  their  title  to  recover  damages  for  a  tort  sustained  by  him ;' 
and  likewise  respecting  the  right  of  action  by  or  against  a  feme 
covert,  surviving  her  husband,  for  an  injury  to  her  person  or  pro- 
perty, or  for  her  tortious  act  committed  before  or  *during  r^onn-, 
coverture,  which  cases  are  exceedingly  similar  in  principal 
and  analogous  to  those  which  have  been  here  cited  and  commented 
on.  It  cannot,  however,  be  said  with  propriety  that  the  niaxim 
above  illustrated  is  strictly  applicable  to  such  cases ;  and  it  has, 
therefore,  been  thought  better  to  confine  our  attention  to  those  in 
which  the  right  of  action  or  liability  either  survives  the  death  of 
the  party,  or,  in  the  words  of  the  maxim,  moritur  cum  persona.^ 

'  See,  particularly,  the  opinions  delivered  judicially  in  Beckham  v.  Dralie,  2 
H.  L.  Cas.  579,  as  illustrating  the  text 

'  As  to  actions  by  and  against  the  executors  of  a  parson  in  respect  of  dilapi- 
dations ;  see  Bunbury  v.  Hewson,  3  Exch.  558  ;  Warren  v.  Lugger,  Id.  579  ; 
Bryan  v.  Clay,  1  E.  &  B.  38 :  72  E.  C.  L.  R.;  Martin  v.  Koe,  7  E.  &  B.  237: 
90  E.  C.  L.  E.;  Wise  v.  Metcalfe,  10  B.  &  C.  390  ;  31  E.  0.  L.  R.  In  Bird  v. 
Relph,  4B.  ct  Ad.  830  :  34  E.  0.  L.  R.:  Pattcson,  J.,  observes  that  "the  action 
against  the  executor  of  a  parson  for  dilapidations  is  an  anomalous  action,  and 
appears  like  an  exception  to  the  general  rule  that  '  actio  personalis  moritur  cum 
penona.''  " 
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[*823]  *CHAPTER  X. 

MAXIMS   APPLICABLE   TO   THE*  LAW   OF   EVIDENCE. 

We  have,  in  a  previous  Chapter,  investigated  those  rules  of  the 
law  of  evidence  which  relate  peculiarly  to  the  interpretation  of 
written  instruments ;  it  is  proposed,  in  these  concluding  pages, 
to  state  some  few  additional  rules  recognised  in  the  same  branch 
of  law.  Very  little,  however,  has  been  here  attempted  beyond  a 
statement  and  brief  illustration  of  these  principles ;  because,  on 
reflection,  it  appeared  desirable  at  once  to  refer  the  reader  to 
treatises  of  acknowledged  authority,  on  the  law  of  evidence; 
from  which,  after  a  patient  consideration  of  the  more  important 
cases  there  indicated,  a  clear  perception  of  the  extensive  applica- 
bility of  the  following  maxims  can  alone  be  derived. 


Optimus  Inteepees  Eeeum  Usus. 

(3  Inst.  283.)  ' 

Usage  is  the  best  interpreter  of  things. 

Custom,  Gonsuetudo,  is  a  law  not  written,  established  by  long 
usage  and  the  consent  of  our  ancestors  ;^  and  hence  it  is  said  that 
usage,  usus,  is  the  legal  evidence  of  custom.^  Moreover,  where  a 
r*894.i  ^^^  ^^  established  by  an  ^implied  consent,  it  is  either 
common  law  or  custom ;  if  universal,  it  is  common  law  ;* 
if  particular  to  this  or  that  place,  then  it  is  custom.  When  any 
practice  was,  in  its  origin,  found  to  be  convenient  and  beneficial, 
it  was  naturally  repeated,  continued  from  age  to  age,  and  grew 
into  a  law,  either  local  or  national.''  A  custom,  therefore,  or  cus- 
tomary law,  may  be  defined  to  be  an  usage  which  has  obtained 
the  force  of  law,  and  is,  in  truth,  the  binding  law  within  a  par- 

'  Jacob,  Law  Diet.,  tit.  "  Custom." 

2  Per  Bayley,  J.,  10  B.  &  0.  440  :  31  E.  C.  L.  R. 

'  "In  point  of  fact  the  common  law  of  England,  lex  non  scripta,  is  nothing 
but  custom  ;"  Judgm.  Nunn  v.  Varty,  3  Curt.  363.  But  the  claim  of  any  par- 
ticular place  to  be  exempt  from  the  obligation  imposed  by  the  common  law, 
may  also  be  properly  called  a  custom.     Id. 

*  3  Salk.  112.  Bx  non  soriptojus  venit  quod  usvs  comproMmi;  nam  diuturni 
'nj.ores  consensu  utentium  comprobaii  legem  imitantur :  I.  1.  3.  9.    Consvetudinis 

jus  esse  putatur  id  quod  wluntate  omnium  sine  lege  vetustas  coi)iprohamt Cic.  de 

Invent,  ii.  33. 
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ticular  district,  or  at  a  particular  place,  of  the  persons  and  things 
which  it  concerns  ■}  consuetudo  loci  est  ohservanda? 

There  are,  however,  severa'l  requisites  to  the  validity  of  a  cus- 
tom, which  can  here  be  but  briefly  specified. 

First,  it  must  be  certain,  or  capable  of  being  reduced  to  a  cer- 
tainty.' Therefore,  a  custom  that  lands  shall  descend  to  the  most 
worthy  of  the  owner's  blood,  is  void  ;  for  how  shall  this  worth  be 
determined  ?  but  a  custom  to  descend  to  the  next  male  of  the 
blood,  exclusive  of  females,  is  certain,  and  therefore  good.  And 
a  custom  to  *pay  a  year's  improved  value  for  a  fine  on  a 
copyhold  estate  is  good ;  for,  although  the  value  is  a 
thing  uncertain,  yet  it  may  at  any  time  be  ascertained.^ 

Secondly,  the  custom  must  be  reasonable  in  itself;^  it  is  not, 
however,  unreasonable  merely  because  it  is  contrary  to  a  par- 
ticular maxim  or  rule  of  the  common  law,  for  consuetudo  ex  certd 
causa  rationabili  usitata  privat  communem  legem^ — custom,  when 
grounded  on  a  certain  and  reasonable  cause,  supersedes  the  com- 
mon law ;'  in  proof  of  which  may  be  instanced  the  customs  of 
gavelkind  and  borough  English,^  which  are  directly  contrary  to 
the  law  of  descent ;  or,  again,  the  custom  of  Kent,  which  is 
contrary  to  the  law  of  escheat.'  Eeferring  to  a  peculiar  custom 
respecting  the  descent  of  copyhold  land  in  a  manor,  Cockburn, 

1  Le  case  do  Tanistry,  Davys  R.  31,  32 ;  cited  Judgm.  9  A.  &  E.  431 :  86  E. 
C.  L.  R. ;  and  in  Rogers  v.  Brenton,  10  Q.  B.  3G,  63  :  59  E.  C.  L.  R. 

2  6  Rep.  67 ;  10  Rep.  139.  See  Busher,  app.,  Thomson,  resp.,  4  C.  B.  48  :  56 
E.  C.  L.  R. 

5  Ante,  p.  555 ;  Bluett  v.  Tregonning.,  3  A.  &  E.  554,  575 :  30  E.  C.  L.  R.: 
where  the  custom  alleged  was  designated,  per  Williams,  J.,  as  "uncertain, 
indefinite,  and  absurd."  Padwick  v.  Knight  7  Exch.  854;  Wilson  v.  Willis,  7 
East,  121 ;  Broadbent  v.  Wilkes,  Willes,  360  ;  S.  8.,  (in  error,)  1  Wils.  63  (which 
also  shows  that  a  custom  must  be  reasonable) ;  with  this  case  compare  Rogers  v. 
Taylor,  1  H.  &  N.  706. 

*  1  Bla.  Com.,  21st  ed.,  77  ;  1  Roll.  Abr.  565  ;  Davys,  R.  33. 
=  Co.  Litt.  113,  a.  ;  Tyson  v.  Smith  (in  error)  9  A.  &  E.  406,  421 :  36  B.  C. 
L.  R. 

6  Litt.  s.  169  ;  Co.  Litt.  33,  b. 

'  Id.     See  Judgm.  5  Biug.  293  :  15  B.  C.  L.  R. 

8  See  Muggleton  v.  Bamett,  2  H.  &  N.  653  ;  S.  C.  1  Id.  282.  The  law  takes 
notice  of  the  custom  of  borough  English,  and  the  nature  of  this  custom  need  not, 
therefore,  be  specially  set  forth  in  pleading.  (Judgm.  Doe  d.  Hamilton  v.  Cliff, 
13  A.  &  E.  579  :  40  E.  C.  L.  R.)  The  same  remark  applies  to  the  custom  of 
gavelkind.     (Co.  Litt.  175,  b.) 

'  See  2  Bla.  Com.,  21st  ed.,  84, 
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0.  J.,  observes  in  a  recent  case/  that  sucli  "local  customs  are 
remnants  of  the  older  English  tenures,  'which,  though  generally 
superseded  by  the  feudal  tenures  iutroduced  after  the  dominion 
of  the  Normans  had  become  firmly  established,  yet  remained  in 
many  places,  probably  in  manors  which  instead  of  passing  into 
the  possession  of  Norman  lords  remained  in  the  hands  of  the 
English  proprietors.  These  customs,  therefore,  are  not  merely 
the  results  of  accident  or  caprice,  but  were  originally  founded  on 
some  general  principle  or  rule  of  descent." 

r*soRi  ^Further,  a  custom  is  not  necessarily  unreasonable  be- 
cause  it  is  prejudicial  to  the  interests  of  a  private  man,  if 
it  be  for  the  benefit  of  the  commonwealth :  as  the  custom  to  turn 
the  plough  upon  the  headland  of  another,  which  is  upheld  in 
favour  of  husbandry ;  or  to  dry  nets  on  the  land  of  another,  which 
is  likewise  upheld  in  favour  of  fishing  and  for  the  benefit  of 
navigation.^  So,  a  custom  the  exercise  of  which  causes  interrup- 
tion to  a  highway  for  a  beneficial  purpose  and  during  a  limited 
time  may  be  reasonable.'  And  a  custom  that  the  tenant  shall 
have  the  way-going  crop  after  the  expiration  of  his  term,^  or  that 
a  tenant,  who  is  bound  to  use  a  farm  in  a  good  and  tenantable 
manner  and  according  to  the  rules  of  good  husbandry,  shall  be 
at  liberty  on  quitting  the  farm  to  charge  his  landlord  with  a 
portion  of  the  expense  of  draining  land  which  needs  drainage 
according  to  the  rules  of  good  husbandry,  though  the  drainage 
be  done  without  his  landlord's  knowledge  or  consent,^  is  not 
unreasonable.  But,  on  the  other  hand,  a  custom,  which  is  con- 
trary to  the  public  good,  or  injurious  or  prejudicial  to  the  many, 
and  beneficial  only  to  some  particular  person,  is  repugnant  to 
the  law  of  reason,  for  it  could  not  have  had  a  reasonable  com- 

'  Muggleton  v.  Barnett,  3  H.  &  N.  681  ;  S.  C.  1  Id.  382. 

2  Judgm.  Tyson  v.  Smith,  (in  error),  9  A.  &  E.  431  :  36  E.  C.  L.  R;  Co. 
Litt.  33,  b.  See  Lord  Falmouth,  v.  George,  5  Bing,  286,  293  :  15  E.  C.  L.  R. 
A  custom  for  all  the  inhabitants  of  B.,  as  such,  to  enter  the  close  of  the  plaintiff 
and  take  fish  there  without  limit  would  be  bad  :  Lloyd  v.  Jones,  6  C.  B.  81,  89 ; 
60  E.  C.  L.  E.  :  citing  Gatewood's  case,  6  Rep.  60,  b. 

3  Elwood  V.  Bullock,  6  Q.  B.  383  :  51  E.  C.  L.  R. 

*  Wigglesworth  v.  Dallison,  Dougl.  301 ;  S.  C,  1  Smith  L.  C,  4th  ed.,  453,  and 
Note  thereto. 

6  Mousley  v.  Ludlam,  31  L.  J.,  Q.  B.  64 ;  Dalby  v.  Hirst,  1  B.  &  B.  334;  5 
E.  0.  L.  R. 

In  Cuthbertv.  Gumming,  10  Exch.  809;  S.  C,  11  Bxch.  405,  a  question 
arose  as  to  the  reasonableness  of  an  alleged  usage  of  trade. 
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mencement*  For  example,  a  custom  set  up  in  a  manor  [-.jjonK-, 
on  the  part  of  the  lord,  that  the  commoner  cannot  turn  in 
his  cattle  until  the  lord  has  put  in  his  own,  is  clearly  bad,  for  it 
is  injurious  to  the  multitude,  and  beneficial  only  to  the  lord.'  So, 
a  custom,  that  the  lord  of  the  manor  shall  have  Bl.  for  every 
pound-breach  of  any  stranger,^  or  that  the  lord  of  the  manor 
may  detain  a  distress  taken  upon  his  demesnes  until  fine  be 
made  for  the  damage  at  the  lord's  will,  is  bad.^  In  these  and 
similar  cases  the  customs  themselves  are  held  to  be  void,  on  the 
ground  of  their  having  had  no  reasonable  commencement, — as 
being  founded  in  wrong  and  usurpation,  and  not  on  the  voluntary 
consent  of  the  people  to  whom  they  relate  ;*  for  it  is  a  true  prin- 
ciple, that  no  custom  can  prevail  against  right,  reason,  or  the  law 
of  nature.  The  will  of  the  people  is  the  foundation  of  that 
custom,  which  subsequently  becomes  binding  on  them ;  but,  if  it 
be  grounded,  not  upon  reason,  but  error,  it  is  not  the  will  of  the 
people,'  and  to  such  a  custom  the  established  maxim  of  law 
applies,  malus  usus  est  aholendus^ — an  evil  or  invalid  custom 
ought  to  be  abolished. 

Thirdly,  the  custom  must  have  existed  from  time  *imme-   r^ooo-i 
morial ;  so  that,  if  any  one  can  show  its  commencement, 
it  is  no  good  custom." 

Fourthly,  the  custom  must  have  continued  without  any  inter- 
ruption ;  for  any  interruption  would  cause  a  temporary  cessation 
of  the  custom,  and  the  revival  would  give  it  a  new  beginning, 
which  must  necessarily  be  within  time  of  memory,  and  conse- 
quently the  custom  will  be  void.  But  this  must  be  understood 
with  regard  to  an  interruption  of  the  right;  for  an  interruption 

1  Year  Bk.,  2  H.  4,  fol.  24,  B.  pi.  30;  1  Bla.  Com.,  21st  ed.,  77. 

2  See  the  references,  9  A.  &  E.  433,  n.  (-0;  36  E.  0.  L.  E. 

3  Ante,  p.  112. 

"  Judgm.  9  A.  &  E.  423  :  3G  E.  C.  L.  B. 

5  See  Taylor,  Civ.  Law,  3d  ed.,  24.5,  246;  Noy  Max.,  9tli  ed.,  p.  59.  n.  (a); 
Id.  60. 

6  Litt.  s.  212 ;  4  Inst.  374  ;  1  Bla.  Com.,  21st  ed.,  70  ;  Hilton  v.  Earl  Gran- 
ville, 5  Q.  B.  701  :  48  E.  C.  L.  K. :  is  an  important  case  with  reference  to  tlie 
reasonableness  of  a  manorial  custom  or  prescriiitive  right.  See,  also,  Rogers  v. 
Taylor,  1  H.  vfc  N.  706  ;  Clayton  v.  Corb}^,  5  Q.  B.  415  ;  48  E.  C.  L.  R.:  (where 
,a  prescriptive  right  to  dig  clay  was  held  unreasonable) ;  cited  per  Lord  Denman, 

C.  J.,  12  Q.  B.  845 :  64  E.  C.  L.  E.;  Gibbs  v.  Flight,  3  C.  B.  581  :  54  E.  C.  L. 
R.     In  Lewis  v.  Lane,  3  My.  &  K.  449,  it  enstom  inconsistent  with  the  doc- 
trine of  resulting  trusts  was  held  to  be  unreasonable. 
'  1  Bla.  Com.,  21st  ed.,  76,  The  above  requisite  of  a  good  custom  is,  however. 
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of  the  possession  only,  for  ten  or  twenty  years,  will  not  destroy 
the  custom.  As,  if  the  inhabitants  of  a  parish  have  a  customary 
right  of  watering  their  cattle  at  a  certain  pool,  the  custom  is  not 
destroyed  though  they  do  not  use  it  for  ten  years;  it  only 
becomes  more  difficult  to  prove ;  but,  if  the  right  be  in  any  way 
discontinued  for  a  single  day,  the  custom  is  quite  at  an  end.* 

Fifthly,  the  custom  must  have  been  peaceably  enjoyed  and  acqui- 
esced in,  not  subject  to  contention  and  dispute.  For  as  customs 
owe  their  origin  to  common  consent,  their  being  immemorially 
disputed,  either  at  law  or  otherwise,  is  a  proof  that  siich  consent 
was  wanting.^ 

Sixthly,  customs,  though  established  by  consent,  must,  when 
established,  be  compulsory,  "  and  not  left  to  the  option  of  every 
man  whether  he  will  use  them  or  no.  Therefore  a  custom  that 
all  the  inhabitants  shall  be  rated  toward  the  maintenance  of  a 
bridge  will  be  good ;  but  a  custom  that  every  man  is  to  contribute 
thereto  at  his  own  pleasure,  is  idle  and  absurd,  and  indeed  no 
custom  at  all."^ 

P^  "^'Seventhly,  customs  existing  in  the  same  place  "must 

be  consistent  with  each  other,  one  local  custom  cannot  be 
set  up  in  opposition  to  another.  For  if  both  are  really  customs, 
then  both  are  of  equal  antiquity,  and  both  established  by  mutual 
consent :  which  to  say  of  contradictory  customs  is  absurd."* 

Eighthly,  customs  in  derogation  of  the  common  law,  or  of  the 
general  rights  of  property,  must  be  strictly  construed.^ 

Where,  then,  continued  custom,  characterised  as  above  men- 
tioned, has  acquired  the  force  of  an  express  law,^  reference  must 
of  course  be  made  to  such  custom  in  order  to  determine  the 
rights  and  liabilities  of  parties,  arising  out  of  transactions  which 
are  affected  by  it ;  for  optimus  interpres  rerum  usus.  This  maxim 
is,  however,  likewise  applicable  to  many  cases,  and  under  many 
circumstances,  which  are  quite  independent  of  customary  law  in 

qualified  by  the  Prescription  Act,  3  &  3  Will.  4,  c.  71.  And  see  further  as  to 
this,  Broom's  0.  13,  13. 

'  1  Bla.  Com.,  31st  ed.,  77.  2  Id.  ibid. 

'  M.  78.  •>  1  Bla.  Com.,  21st  ed.,  78. 

^  Judgm.  10  Q.  B.  57 ;  59  E.  C.  L.  R.;  per  Bayley,  J.,  3  B.  &  C.  839  :  9  E.  C. 
L.  R. ;  1  Bla.  Com.,  31st  ed.  78.  See  as  to  the  above  rule,  per  Cockburn,  C.  J., 
3  H.  &  N.  680,  681. 

6  See  Judgm.  9  A.  &  E.  425,  436  :  36  E.  0.  L.  R. 
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the  sense  in  whicli  that  term  has  been  here  used,  and  which  are 
regulated  by  mercantile  usage  and  the  peculiar  rules  recognised 
by  merchants. 

The  law  merchant,  it  has  been  observed,  forms  a  branch  of  the 
law  of  England,  and  those  customs  which  have  been  universally 
and  notoriously  prevalent  amongst  merchants,  and  have  been 
found  by  experience  to  be  of  public  use,  have  been  adopted  as  a 
part  of  it,  upon  a  principle  of  convenience,  and  for  the  benefit  of 
trade  and  commerce  ;  and,  when  so  adopted,  it  is  unnecessary  to 
plead  and  prove  them.^ 

*In  cases,  also,  relating  to  mercantile  contracts,  Courts  r.x.nqA-| 
of  law  will,  in  order  to  ascertain  the  usage  and  under- 
standing of  merchants,  examine  and  hear  witnesses  conversant 
with  those  subjects ;  for  merchants  have  a  style  peculiar  to  them- 
selves, which  though  short,  yet  is  understood  by  them,  and  of 
which  usage  and  custom  are  the  legitimate  interpreters.^  And 
this  principle  is  not  confined  to  mercantile  contracts  or  instru- 
ments, although  it  has  been  more  frequently  applied  to  them  than 
to  others  f  but  it  may  be  stated  generally,  that,  where  the  words 
used  by  parties  have,  by  the  known  usage  of  trade,  by  any  local 
custom,  or  amongst  particular  classes,  acquired  a  peculiar  sense, 
distinct  from  the  popular  sense  of  the  same  words,  their  meaning 
may  be  ascertained  by  reference  to  that  usage  or  custom.*    And 

'  Judgm.  7  Scott,  N.  R.  327 ;  ante,  p.  825,  {m).  See  Brandno  v.  Barnett,  12 
CI.  &  F.  787;  S.  C,  3  C.  B.  519:  54  E.  C.  L.  R;  Bellamy  v.  Majoribanks,  7 
Exch.  389. 

2  3  Stark.  Ev.  1033 ;  (Id.  4th  ed.  701);  cited  3«B.  &  Ad.  738  :  23  E.  C.  L.  R. ; 
per  Lord  Hardwlcke,  C,  1  ves.,  sen.  459.  See  Startup  v.  Macdonald,  7  Scott, 
]Sf.  R.  2G9,  where  the  question  was  respecting  the  reasonableness  of  tlie  time  at 
which  a  tender  of  goods  was  made,  in  the  absence  of  any  usage  of  trade  on  the 
subject. 

Evidence  of  former  transactions  between  the  same  parties  is  receivable  for  the 
purpose  of  explaining  the  meaning  of  the  terms  used  in  their  written  contract : 
Bourne  v.  Gatlitf,  11  CI.  &  Fin.  45. 

See,  further,  Johnston  v.  Usbome,  11  A.  &  E.  549  :  39  E.  C.  E.  R. ;  Stewart 
V.  Aberdein,  431.  &  W.  211,  as  to  which  case,  see  1  Amould,  Mar.  Insur.,  2d 
cd.,  p.  154,  (a). 

'  Per  Parke,  J.,  Smith  v.  Wilson,  3  B.  &  Ad.  733 :  23  E.  C.  L.  R.:  which  case 
has  been  repeatedly  recognised,  and  where  evidence  was  held  admissible  to  show 
that,  by  the  custom  of  the  country  where  a  lease  was  made,  the  word  thmmnd, 
as  applied  to  rabbits,  denoted  twelve  hundred.  Spicer  v.  Cooper,  1  Q.  B.  434 : 
41  E.  C.  L.  R. :  is  also  in  point. 

«  Judgm.  Robertson  v.  French,  4  East,  135. 
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the  question  in  such  cases  usually  is,  whether  there  was  a  recog- 
nised practice  and  «sage  with  reference  to  the  transaction  out  of 
which  the  written  contract  between  the  parties  arose,  and  to 
which  it  related,  which  gave  a  ^particular  sense  to  the 
words  employed  in  it,  so  that  the  parties  might  be  sup- 
posed to  have  used  such  words  in  that  particular  sense.  "The 
character  and  description  of  evidence  admissible  for  that  pur- 
pose" being  "  the  fact  of  a  general  usage  and  practice  prevailing 
in  that  particular  trade  or  business,  not  the  judgment  and  opinion 
of  the  witnesses,  for  the  contract  may  be  safely  and  correctly 
interpreted  by  reference  to  the  fact  of  usage,  as  it  may  be  pre- 
sumed such  fact  is  known  to  the  contracting  parties,  and  that 
they  contract  in  conformity  thereto  ;  but  the  judgment  or  opinion 
of  the  witnesses  called  affords  no  safe  guide  for  interpretation,  as 
guch  judgment  or  opinion  is  confined  to  their  own  knowledge."' 

The  following  examples  must  here  suffice  in  illustration  of  the 
subject  just  adverted  to,^  and  in  the  margin  will  be  found  re- 
ferences to  a  few  cases,  showing  the  operation  of  the  well-known 
rule,  that  evidence  of  usage — mercantile  or  otherwise — cannot  be 
admitted  to  vary  a  written  contract.' 

In  an  action  for  the  breach  of  a  contract  for  the  sale  by  the 
defendants  to  the  plaintiffs  of  a  quantity  of  gambler,  evidence 
was  held  admissible  to  show  that  by  the  usage  of  the  trade,  a 
"  bale"  of  gambler  was  understood  to  mean  a  package  of  a  par 
ticular  description,  and,  consequently,  that  the  contract  would 
not  be  duly  performed*  by  making  tender  of  packages 
of  a  totally  difterant  size  and  description.^ 

'  Judgm.  Lewis  v.  Marshall,  8  Scott,  N.  R.  493. 

2  See  further  on  the  subject,  Broom's  Com.,  Bk.  II.,  Chap.  4,  and  cases  cited, 
infra. 

2  In  the  under-mentioned  cases,  evidence  of  custom  or  usage  was  Jield  inad- 
missible for  construing  a  mercantile  instrument ;  Hall  Y.  Janson,  4  E.  &  B.  500  ; 
82  E.  C.  L.  R. ;  Cockbuni  v.  Alexander,  G  C.  B.  791 :  60  E.  C.  L.  R. ;  Spartali 
V.  Benecke,  10  C.  B.  212  :  70  E.  C.  L.  R.:  distinguished  in  Godts  v.  Rose,  17  G. 
B.  229,  234 :  84  E.  C.  L.  E.;  Couturier  v.  Hastie,  8  Exch.  40 ;  g.  C,  9  Exch. 
102 ;  Re  Stroud.  8  C.  B,  502 :  05  E.  C.  L.  R.  See  Poster  v.  Mentor  Life  Ass. 
Co.,  3  E.  &  B.  48  :  77  E.  C.  L.  R. 

■<  Gorrissen  v.  Perrin,  2  C.  B.,  N.  S.  G81 :  89  E.  C.  L.  R.  See  Devoux  v. 
ConoUy,  8  C.  B.  640 :  65  E.  C.  L.  R.  In  the  following  recent  cases  evidence  of 
mercantile  usage  has  been  admitted  to  explain  words  or  phrases  occurring  ii 
^vr;tten  contracts ;—" month,"  Simpson  v.  Margitson,  11  Q.  B.  27:  63  E.  C.  L. 
R.;  "net-proceeds,"  Caine  v.  Ilorsfall,  1  Exch.  519;  "wet,"   as  applied  to 
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Again,  if  there  be  evidence  of  an  establislied  usage  at  the  stock 
exchange  of  a  particular  town,  according  to  which  the  brokers 
are  responsible  for  their  principals,  and  by  which  persons  con- 
tracting look  only  to  the  brokers,  a  person  employing  a  broker 
there  impliedly  empowers  him  to  deal  according  to  the  recog- 
nised usage  of  the  place,  and  his  knowledge  or  ignorance  of  such 
usage  seems  to  be  immaterial.' 

In  the  recently  decided  case  of  Humfrey  v.  Dale,^  which  has  an 
important  bearing  on  the  subject  before  us,  the  facts  were  as 
under: — the  action  was  for  the  price  of  linseed  oil,  alleged  to 
have  been  bargained  and  sold  by  the  plaintiff  to  the  defendants, 
and  not  accepted  by  them ;  the  plaintiff  had  employed  Messrs.  Y. 
&  M.,- brokers,  to  sell  for  him  the  oil  in  question ;  and  the  defend- 
ants, also  brokers,  were  employed  by  S.  to  purchase  oil  for  him  ; 
the  defendants  accordingly  dealing  *with  the  plaintiff's  r^tooq-, 
brokers,  delivered  .to  them  a  bought  note  in  these  terms. 
Sold  this  day  for  Messrs.  T.  &  M.  to  our  principals,  ten  tons  of 
linseed  oil,  &c.,"  (signed  by  the  defendants) ;  the  sold  note  signed 
by  the  plaintiffs'  brokers,  stated  the  oil  to  have  been  sold  to  the 
defendants.  The  bought  note  was  delivered  to  the  plaintiff's 
brokers  by  the  defendants,  without  disclosing  the  name  of  their 
principal,  who  afterwards  became  insolvent,  and  did  not  accept 
the  oil.  In  order  to  charge  the  defendants,  proof  was  given  at 
the  trial  of  a  custom  in  the  trade,  that  when  a  broker  purchased 
without  disclosing  the  name  of  his  principal,  he  was  liable  to  be 
looked  to  as  purchaser ;  the  evidence  thus  given  was  held  by  the 
Court  of  Queen's  Bench  to  have  been  admissible,  and  the  action 
was  held  maintainable  against  defendants. 

"  In  a  certain  sense,"  remarked  Lord  Campbell,  C.  J.,  delivering 

palm-oil,  TTard  v.  Stuart,  1  C.  B.,  K  S.  88 :  87  E.  C.  L.  R.;  "in  regular  turns 
of  loading,"  Leidemann  v.  Scliultz,  14  C.  B.  38  :  78  E.  C.  L.  R.;  (with  which 
compare  Hudson  v.  Clementson,  18  C.  B.  313 :  86  E.  C.  L.  R.  See  Boden  v. 
French,  10  C.  B.  886  :  70  E.  C.  L.  R. ;  Jloore  v.  Campbell,  10  Exch.  333  ;  Metz- 
ner  v.  Bolton,  9  Exch.  518  ;  Sotilichos  v.  Kemp,  3  Exch.  105. 
■  '  BailifFe  v.  Butterworth,  1  E.xch.  435  ;  Pollock  v.  Stables,  13  Q.  B.  765 :  64 
E.  C.  L.  R, ;  Bayley  v.  Wilkins,  7  C.  B.  880  :  63  E.  0.  L.  R. ;  Taylor  v.  Stray, 
3  C.  B.,  N.  S.  174 :  89  E.  C.  L.  R.;  Wilkinson  t.  Lloyd,  7  Q.  B.  37 :  53  E.  C. 
L.  R.;  Dails  v.  Lloyd,  13  Q.  B.  531 :  64  E.  C.  L.  R.;  Greaves  v.  Legg,  3  H.  iSi 
N.  310 ;  S.  C,  11  Exch.  043  ;  9  Id.  709.  See  Wcstropp  v.  Solomon,  8  C.  B. 
345 :  65  E.  C.  L.  R.;  Mitchell  v.  Newhall,  15  M.  &  W.  308. 
2  7  E.  &  B.  366  :  90  E.  C.  L.  R. 
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judgment  in  the  above  case/  "  every  material  incident  wHcli  is 
added  to  a  written  contract,  varies  it,  makes  it  different  from 
"what  it  appeared  to  be,  and  so  far  is  inconsistent  with  it.     If  by 
the  side  of  the  written  contract  without,  you  write  the  same  con- 
tract with,  the  added  incident,  the  two  would  seem  to  import  dif- 
ferent obligations,  and  be  different  contracts.     To  take  a  familiar 
instance  by  way  of  illustration :  on  the  face  of  a  bill  of  exchange 
at  three  months  after  date,  the  acceptor  would  be  taken  to  bind 
himself  to  the  payment  precisely  at  the  end  of  the  three  months ; 
but  by  the  custom  he  is  only  bound  to  do  so  at  the  end  of  the 
days  of  grace,  which  vary  according  to  the  country  in  which  the 
bill  is  made  payable,  from  three  up  to  fifteen.     The  truth  is,  that 
the  principle  on  which  *the  evidence  is  admissible  is,  that 
the  parties  have  not  set  down  on  paper  the  whole  of  their 
contract  in  all  its  terms,  but  those  only  which  were  necessary  to 
be  determined  in  the  particular  case  by  specific  agreement,  and 
which  of  course  might  vary  infinitely,  leaving  to  implication  and 
tacit  understanding,  all  those  general  and  unvarying  incidents 
which  a  uniform  usage  would  annex,  and  according  to  which 
they  must  in  reason  be  understood  to  contract,  unless  they  ex- 
pressly exclude  them.     To  fall  within  the  exception  therefore  of 
repugnancy,  the  incident  must  be  such  as,  if  expressed  in  the  writ- 
ten contract,  would  make  it  insensible  or  inconsistent  ;"^  and  again, 
"It  is  the  business  of  Courts  reasonably  so  to  shape  their  rules  of 
evidence  as  to  make  them  suitable  to  the  habits  of  mankind  and 
such  as  are  not  likely  to  exclude  the  actual  facts  of  the  dealings 
between  parties  when  they  are  to  determine  on  the  controversies 
which  grow  out  of  them.     It  cannot  be  doubted,  in  the  present 
■case,  that  in  fact  this  contract  was  made  with  the  usage  under- 
stood to  be  a  term  in  it:  to  exclude  the  usage  is  to  exclude  a 
material  term  of  the  contract,  and  must  lead  to  an  unjust  de- 
cision."^ 

7  E.  &  B.  274,  275 :  90  90  E.  C.  L.  E. 

2  See  also  Judgm.  Brown  v.  Bjane,  3  E.  &  B.  715:  77  E.  C.  L.  R.:  where 
the  prior  cases  are  reviewed. 

'  7  E.  &  B.  278,  279  :  90  E.  C.  L.  E.  In  the  following  cases  evidence  of 
usage  has  also  been  admitted  to  interpret  or  annex  incidents  to  written  con- 
tracts ;  Syers  v.  Jonas,  2  Exch.  Ill ;  cited  Hamor  v.  Groves,  15  C.  B.  667,  674  ; 
80  E.  C.  L.  E.;  and  per  Alderson,  B.,  Phillipps  v.  Briard,  1  H.  &  N.  25,  who 
observes  that  "  evidence  of  custom  is  admissible  to,  annex  incidents  to  written 
contracts,  that  is,  something  toJiich  is  tacitly  in  the  contract  itself."    In  this  case, 
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Besides  cases  sucli  as  have  been  just  considered,  *there  r^.Qor-i 
is  another  extensive  class  of  decisions  referred  to  in  a 
former  chapter/  in  which  evidence  of  usage  is  admitted  to  ex- 
plain and  construe  ancient  grants  or  charters,  or  to  support  claims 
not  incompatible  therewith.^  Nor  is  there  any  difference  in  this 
respect  between  a  private  deed  and  the  king's  charter :  in  either 
case,  evidence  of  usage  may  be  given  to  expound  the  instrument, 
provided  such  usage  is  not  inconsistent  with,  or  repugnant  to,  its 
express  terms.'  So,  the  immemorial  existence  of  certain  rights  or 
exemptions,  as  a  modus  or  a  claim  to  the  payment  of  tolls,  may 
be  inferred  from  uninterrupted  modern  usage.'' 

Lastly,  evidence  of  usage  is  likewise  admissible  to  aid  in  inter- 
preting Acts  of  Parliament,  the  language  of  which  is  doubtful; 
for  jiis  et  norma  loquendi  are  governed  by  usage.  The  meaning 
of  things  spoken  or  written  must  be  such  as  it  has  constantly 
been  received  to  be  by  common  acceptation,'  and  that  exposition 
shall  be  preferred,  which,  in  the  words  of  Sir  B.  Coke,*  is  "  ap- 
proved by  constant  and  continual  use  and  experience :"  optima 
enim  est  legis  interpres  consuetudoJ 

We  shall  conclude  these  very  brief  remarks  upon  the  r^.nofjT 
*maxim  optimus  interpres  rerum  usus  in  the  words  of  Mr. 
Justice  Story,  who  observes,  "  The  true  and  appropriate  office  of 
a  usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  in- 
tentions of  parties,  and  to  ascertain  the  nature  and  extent  of  their 
contracts,  arising,  not  from  express  stipulations,  but  from  mere 

Pollock,  C.  B.,  observes  that  Brown,  t.  Byrne,  supra,  "went  a  long  way." 
See,  however,  Judgm.  Halt  v.  Janson,  4  E.  &  B.  510  :  83  E.  C.  L.  R.;  Judgm. 
Humfrey  v.  Dale,  7  E.  &  B.  379  :  90  E.  C.  L.  R. 
'  Ante,  p.  608. 

2  Bradley  v.  Pilots  of  Newcastle,  3  E.  &  B.  427 :  75  E.  0.  L.  R. ;  Duke  of 
Beaufort,  v.  Mayor  of  Swansea,  3  Exch.  413,  435. 

3  Per  Lord  Kenyon,  C.  J.,  Withnell  v.  Gartham,  6  T.  R,  398  ;  R.  v.  Salway, 
9  B.  &  C.  424,  435  :  17  E.  C.  L.  R.;  Stammers  v.  Dixon,  7  East,  200  ;  per  Lord 
Brougham,  C,  A.-G.  v.  Brazen  Noze  Col.,  3  CI.  &  Fin.  317 ;  per  Tindal,  C.  J., 
8  Scott,  N.  R.  813. 

••  See  per  Parke,  B.,  Jenkins  v.  Harvey,  1  Cr.,  M.,  &  R.,  894 ;  per  Richard- 
son, J.,  Chod  V.  Tilsed,  3  B.  &  B.  409  :  6  E.  C.  L.  R.;  Earl  of  Egremont  v. 
Saul,  6  A.  &  E.  924 :  33  E.  C.  L.  R.;  Brune  v.  Thcrapson,  4  Q.  B.  543  :  45  E. 
C.  L.  R. 

*  Vaughan,  R.,  169  ;  per  Crowder,  J.,  The  Permoy  Peerage,  5  H.  L.  Cas.  747 ; 
cited  ante,  p.  610 ;  Arg.  R.  v.  Bellringer,  4  T.  R.  819. 

« 2  Inst.  18. 

'  D.  1.  3.  37 ;  per  Lord  Brougham,  3  CI.  &  Fin.  354. 
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implications  and  presumptions,  and  acts  of  a  doubtful  or  equivocal 
character.  It  may  also  be  admitted  to  ascertain  tbe  true  meaning 
of  a  particular  word  or  of  particular  words  in  a  given  instrument, 
■when  tlie  word  or  words  have  various  senses,  some  common,  some 
qualified,  and  some  technical,  according  to  the  subject-matter  to 
which  they  are  applied.  But  I  apprehend  that  it  can  never  be 
proper  to  resort  to  any  usage  or  custom  to  control  or  vary  the 
positive  stipulations  in  a  written  contract,  and  cL  fortiori,  not  in 
order  to  contradict  them.  An  express  contract,  of  the  parties  is  ■ 
always  admissible  to  supersede,  or  vary,  or  control  a  usage  or 
custom ;  for  the  latter  may  always  be  waived  at  the  will  of  the 
parties.  But  a  written  and  express  contract  cannot  be  controlled, 
or  varied,  or  contradicted  by  a  usage  or  custom ;  for  that  would 
not  only  be  to  admit  parol  evidence  to  control,  vary,  or  contradict 
written  contracts ;  but  it  would  be  to  allow  mere  presumptions 
and  implications,  properly  arising  in  the  absence  of  any  positive 
expressions  of  intention,  to  control,  vary,  or  contradict  the  most 
formal  and  deliberate  declarations  of  the  parties."' 


[*837]  *CUILIBET   IN"   SUA   ARTE   PEEITO   EST   CEEDENDUM. 

(Co.  Litt.  125,  a.) 

Credence  should  be  given  to  one  skilled  in  his  peculiar  profession. 

Almost  all  the  injuries,  it  has  been  observed,  which  one 
individual  may  receive  from  another,  and  which  lay  the  founda- 
tion of  numberless  actions,  involve  in  them  questions  peculiar  to 
the  trades  and  conditions  of  the  parties ;  and  in  these  cases,  the 
jury  must,  according  to  the  above  maxim,  attend  to  the  witnesses, 
and  decided  according  to  their  number,  professional  skill,  and 
means  of  knowledge.  Thus,  in  an  action  against  a  surgeon  for 
ignorance,  the  question  may  turn  on  a  nice  point  of  surgery.  In 
an  action  on  a  policy  of  life  insurance,  physicians  must  be 
examined.  So,  for  injuries  to  a  mill  worked  by  running  water, 
and  occasioned  by  the  erection  of  another  mill  higher  up  the 
stream,  mill-wrights  and  engineers  must  be  called  as  witnesses. 
In  like  manner,  many  questions  respecting  navigation  arise, 
which  must  necessarily  be  decided  by  a  jury,  as  in  the  ordinary 
case  of  deviation  on  a  policy  of  marine  insurance,  of  seaworthi- 

'  The  Schooner  Reeside,  2  Sumner  (IT.  S.)  R.-  567. 
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ness,  or  where  one  ship  runs  down  another  at  sea  in  conseqaence 
of  bad  steering.' 

Eespecting  matters,  then,  of  science,  trade,^  and  others  of  the 
same  description,  persons  of  skill  may  not  only  speak  as  to  facts, 
but  are  even  allowed  to  give  their  opinions  in  evidence,^  which 
is  contrary  to  the  general  *rule,  that  the  opinion  of  a  wit-  r^ooon 
ness  is  not  evidence.  Thus  the  opinion  of  medical  men  is 
evidence  as  to  the  state  of  a  patient  whom  they  have  seen ;  and 
/even  in  cases  where  they  have  not  themselves  seen  the  patient, 
but  have  heard  the  symptoms  and  particulars  of  his  state  de- 
tailed by  other  witnesses  at  the  trial,  their  opinions  on  the  nature 
of  such  symptoms  have  been  admitted.''  In  prosecutions  for 
murder,  they  have,  therefore,  been  allowed  to  state  their  opinion, 
whether  the  wounds  described  by  witnesses,  were  likely  to  be  the 
cause  of  death.* 

With  respect  to  the  admissibility  in  evidence  of  the  opinion  of 
a  medical  man  as  to  the  state  of  mind  of  a  prisoner  when  on  his 
trial  for  the  alleged  offence,  the  following  question  was  recently 
proposed  to  the  judges  by  the  House  of  Lords :'  "  Can  a  medical 
man,  conversant  with  the  disease  of  insanity,  who  never  saw  the 
prisoner  previously  to  the  trial,  but  who  was  present  during  the 
whole  trial  and  the  examination  of  all  the  witnesses,  be  asked  his 
opinion  as  to  the  state  of  the  prisoner's  mind,  at  the  time  of 
the  commission  of  the  alleged  crime,  or  his  opinion  whether  the 
prisoner  was  conscious,  at  the  time  of  doing  the  act,  that  he  was 
acting  contrary  to  law,  or  whether  he  was  labouring  under  any, 
and  what,  delusion  at  the  time  ?"  To  the  question  thus  proposed, 
the  majority  of  the  judges  returned  the  following  answer,  which 
removes  much  of  the  difficulty  which  formerly  existed  with 
reference  to  this,  the  most  important,  practical  application  of  the 
maxim  under  review,  and  must  be  considered  as  laying  down 
the  rule  upon  the  *subject :  "  "We  think  the  medical  man,  r*qoq-| 
under  the  circumstances  supposed,  cannot,  in  strictness, 
be  asked  his  opinion  in  the  terms  above  stated,  because  each  of 
those  questions  involves  the  determination  of  the  truth  of  the 

'  Johnsone  v.  Sutton,  (in  error),  1  T.  R.  538,  539. 

2  The  importance  attaclied  to  tlie  lex  mercatoria,  or  custom  of  mercliants,  may 
be  referred  to  this  maxim.     See  1  Bla.  Com.,  21st  ed.,  75. 
» 1  Stark.  Ev.,  3d  ed.,  173,  175  ;  Stark.  Ev.,  4th  ed.,  96,  273. 
••IPhil.  Ev.,  10th  ed.,  531. 
6  M'Naughten's  case,  10  CI.  &  F.  311,  213. 
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facts  deposed  to,  which  it  is  for  the  jury  to  decide,  and  the  ques- 
tions are  not  mere  questions  upon  a  matter  of  science,  in  which 
case  such  evidence  is  admissible.  But  where  the  facts  admitted 
are  not  disputed,  and  the  question  becomes  substantially  one  of 
science  only,  it  may  be  convenient  to  allow  the  question  to  be 
put  in  that  general  form,  though  the  same  cannot  be  insisted  on 
as  a  matter  of  right." 

Further,  on  the  principle  expressed  by  the  maxim,  cuilibet  in 
sud  arte  perito  est  credendum,  ship-builders  have  been  allowed  to  . 
state  their  opinions  as  to  the  seaworthiness  of  a  ship  from  ex- 
amining a  survey  which  had  been  taken  by  others,  and  at  the 
taking  of  which  they  were  not  present ;  and  the  opinion  of  an 
artist  is  evidence  as  to  the  genuineness  of  a  picture.-  But, 
although  witnesses  conversant  with  a  particular  trade,  may  be 
allowed  to  speak  to  a  prevailing  practice  in  that  trade,  and 
r*«Am  ^-Ithough  scientific  persons  may  give  their  opinion  on 
*matters  of  science,  it  has  been  expressly  decided,  that 
witnesses  are  not  receivable  to  state  their  views  on  matters  of 
legal  or  moral  obligation,  nor  on  the  manner  in  which  others 
would  probably  have  been  influenced  if  particular  parties  had 
acted  in  one  way  rather  than  aaother.^  For  instance,  in  an  action 
on  a  policy  of  insurance,  where  a  broker  stated,  on  cross-examin- 
ation, that  in  his  opinion  certain  letters  ought  to  have  been 
disclosed,  and  that,  if  they  had,  the  policy  would  not  have  been 
underwritten ;  this  was  held  to  be  mere  opinion,  and  not  evidence.* 

'  Phil.  Ev.,  10th  ed.,  522.  So  evidence  as  to  the  genuineness  of  handwriting 
given  hy  a  witness  possessing  tlie  requisite  experience  and  skill  is  admissible, 
although  little  or  no  weight  has,  by  many  judges,  been  thought  to  be  due  to 
testimony  of  this  description.  2  Phil.  Ev.,  10th  ed.,  308;  Doe  d.  Muddv.  Sucker- 
more,  5  A.  &  E.  703  :  31  E.  C.  L.  R.;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314: 
59  E.  0.  L.  B.     See  Brookes  v.  Tichbourne,  5  Exch.  939,  931. 

And  now  by  stat.  17  &  18  Vict.  c.  125,  s.  27,  it  is  enacted  that  "  comparison  of 
a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses  ;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted  to  the  Court  and 
jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in  dispute." 

2  Judgm.  5  B.  &  Ad.  846 :  27  E.  C.  L.  E.  See  also  Greville  v.  Chapman,  5 
Q,  B.  731 :  48  E.  C.  L.  R. 

3  Carter  v.  Boehm,  3  Burr.  1905,  1913,  1914;  S.  C,  1  Smith,  L.  C,  4th  ed. 
408  ;  Campbell  v.  Rickards,  5  B.  &  Ad.  840  :  27  E.  C.  L.  R.:  with  which  com- 
pare Rickards  v.  Murdock,  10  .B.  &  C.  257 :  21  E.  C.  L.  R. ;  and  Chapman  v. 
Walton,  10  Bing.  57 :  25  E.  C.  L.  R.  Upon  the  above  subject  the  reader  is 
referred  to  1  Arnould  Mar.  Ins.,  2d  ed.,  pp.  189,  et  seg. 
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And,  in  like  manner,  it  seems,  notwithstanding  some  conflicting 
decisions,  that  the  opinions  of  underwriters  as  to  the  materiality 
of  facts,  and  the  effect  they  would  have  had  upon  the  amount  of 
premium,  would  not,  in  general,  be  admissible  in  evidence ;   it 
being  the  province  of  the  jury,  and  not  of  any  witness,  to  decide 
what  facts  ought  to  be   communicated.^     Where,  however,  the 
fixing  the  fair  price  and  value  upon  a  contract  to  insure  is  a 
matter  of  skill  and  judgment,  and  must  be  efi'eoted  according  to 
certain  general  rules  and  principles  of  calculation  applied  to  the 
particular  circumstances  of  each  individual  case,  it  seems  to  be 
matter  of  evidence  to  show  whether  the  fact  suppressed  would 
have  been  noticed  as  a  term  in  the  particular   calculation.     In 
some   instances,  moreover,  *the   materiality  of  the  fact  r#o^i-i 
withheld  would-  be  a  question  of  pure  science :  in  others, 
it  is  very  possible,  that  mere  common  sense,  although  sufficient 
to  comprehend  that  the  disclosure  was  material,  would  not  be  so 
to  understand  to  what  extent  the  risk  was  increased  by  that  fact ; 
and,  in  intermediate  cases,  it  seems  difficult  in  principle  wholly 
to  exclude  evidence  of  the  nature  alluded  to,  although  its  import- 
ance may  vary  exceedingly  according  to  circumstances.^     Thus, 
it  has  been  said,^  that  the  time  of  sailing  may  be  very  material  to 
the  risk.     How  far  it  is  so,  must  essentially  depend  upon  the 
nature   and  length  of  the  voyage,  the  season  of  the   year,  the 
prevalence  of  the  winds,  the  conformation  of  the  coasts,  the  usages 
of  trade  as  to  navigation  and  tou'ching  and  staying  at  port,  the 
objects  of  the  enterprise,  and  other  circumstances,  political  and 
otherwise,  which  may  retard  or  advance  the  general  progress  of 
the  voyage.    .  The  material  ingredients  of  all  such  inquiries  are 
mixed  up  with  nautical  skill,  information,  and  experience,  and 
are  to  be  ascertained  in  part  upon  the  testimony  of  maritime  per- 
sons, and  are  in  no  case  judicially  cognisable  as  matter  of  law. 
The  ultimate  fact  itself,  which  is  the  test  of  materiality,  that  is, 
whether  the  risk  be  increased  so  as  to  enhance  the  premium, 
is,  in  many  cases,  an  inquiry  dependent  upon  the  judgment  of 
underwriters  and  others  who  are  conversant  with  the  subject  of 
insurance. 

1  Per  Gibbs,  C.  J.,  Durell  v.  Beclerly,  Holt,  N.  P.  C.  285 :  3  E.  C.  L.  R. 

2  3  Stark.  Ev.,  3d  ed.  887,  888. 

=  Per  Story,  J.,  dflivering  judgment  M'Lanahan  v.  The  aniversal  Insurance 
Co.,  1  Peters,  (U.  S.)  K.  188. 
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In  the  Sussex  Peerage  Case  "will  be  found  a  good  illustration  of 
tlie  above  maxim  as  it  applies  to  tbe  legal  *knowledge 
of  a  party,  whose  evidence  it  is  proposed  to  take.  In 
order  to  prove  tbe  law  prevailing  at  Rome  on  the  subject  of  mar- 
riage, a  Roman  Catholic  Bishop  was  there  tendered  as  a  witness, 
and  was  subjected  to  examination  as  to  the  nature  and  extent  of 
the  duties  of  his  ofiice  in  its  bearing  on  the  subject  of  marriage, 
with  the  view  of  ascertaining  whether  he  had  such  a  peculiar 
knowledge  of  the  law  relative  to  marriage  as  would  render  him 
competent  to  give  evidence  respecting  it.  It  appeared  from  this 
examination,  that  the  witness  had  resided  more  than  twenty  years 
at  Rome,  and  had  studied  the  ecclesiastical  law  prevailing  there 
on  the  above  subject;  that  a  knowledge  of  this  law  was  neces- 
sary in  order  to  the  due  discharge  of  an  important  part  of  the 
duties  of  his  office ;  thSit  the  decision  of  matrimonial  cases,  so  far 
as  they  might  be  affected  by  the  ecclesiastical  and  canon  law,  fell 
within  the  jurisdiction  of  Roman  Catholic  bishops ;  and,  further, 
that  the  tribunals  at  Rome  would  respect  and  act  upon  his  de- 
cision or  judgment  in  any  particular  case  if  it  was  unappealed 
from.  It  was  held,  that  the  witness  came  within  the  definition  of 
peritus,  and  was  admissible  accordingly.'  In  a  more  recent  case 
it  has  been  held,  that  the  mercantile  custom  or  usage  of  a  foreign 
country  bearing  on  any  particular  subject  may  be  proved  by  one 
who,  though  not  a  lawyer  by  profession,  nor  having  filled  any 
official  appointment  as  judge,  advocate,  or  solicitor,  can  satisfy 
i-.^„  ,„-.  the  Court  that  he  had  *special  and  peculiar  means  of 
acquiring  knowledge  respecting  it.^ 

'  The  Sussex  Peerage,  11  CI.  &  Fin.  85.  See  also  the  remarks  of  Lord  Lang- 
dale,  M.  R.,  in  Earl  Nelson  v.  Lord  Bridport,  8  Beav.  537 ;  Baron  de  Bode  v. 
Reg.,  8  Q.  B.  208,  246,  250,  et  »eq. .  55  E.  C.  L.  R.;  The  Perth  Peerage,  2  H. 
L.  Cas.  865,  874.  "A  long  course  of  practice  sanctioned  by  professional 
men,  is  often  the  best  expositor  of  the  law ;"  per  Lord  Elden,  C,  Chandler  v. 
Chandler,  1  Jac.  232. 

2  Vander  Donckt  v.  Thellusson,  8  C.  B.  813 :  65  E.  C.  L.  R.  See  Reg.  v. 
Povey,  33  L.  J.,  Q.  B.  19  ;  S.  C,  1  Dears.,  C.  C.  33.  In  Bristow  v.  Sequeville, 
5  Exch.  375,  a  witness  was  held  inadmissible  to  prove  the  law  of  a  foreign 
country,  whose  knowledge  of  it  had  been  acquired  solely  by  studying  it  at  an 
university  there  situate. 
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Omnia  pe^esumuntur  contra  Spoliatoeem. 

(Branch,  Max.,  5tli  ed.,  p.  80.) 
Eoery  presumption  is  made  against  a  wrong-doer. 

The  following  case  will  serve  forcibly  to  illustrate  the  above 
maxim.  An  account  of  personal  estate  having  been  decreed  in 
equity,  tbe  defendant  charged  the  plaintiff"  with  a  debt  as  due  to 
the  estate.  It  was  proved  that  the  defendant  had  wrongfully 
opened  a  bundle  of  papers  relating  to  the  account,  which  had 
been  sealed  up  and  left  in  his  hands.  It  further  appeared  that  he 
had  altered  and  displaced  the  papers,  and  that  it  could  not  be 
known  what  papers  might  have  been  abstracted.  The  Court, 
upon  proof  of  these  facts,  disallowed  defendant's  whole  demand 
against  the  plaintiff,  although  the  Lord  Chancellor  declared  him- 
self satisfied,  as  indeed  the  defendant  swore,  that  all  the  papers 
entrusted  to  the  defendant  had  been  produced ;  the  ground  of 
this  decision  being  that,  in  odium  spolialoris  omnia  j)rsesu'muntur} 

Again,  "if  a  man,  by  his  own  tortious  act,  withhold  the  evi- 
dence by  which  the  nature  of  his  case  would  be  manifested,  every 
presumption  to  his  disadvantage  will  *be  adopted.' 
Where  a  party  has  the  means  in  his  power  of  rebutting 
and  explaining  the  evidence  adduced  against  him,  if  it  does  not 
tend  to  the  truth,  the  omission  to  do  so  furnishes  a  strong  infer- 
ence against  him.^  Thus,  where  a  person  who  has  wrongfully 
converted  property  will  not  produce  it,  it  shall  be  presumed,  as 
against  him,  to  be  of  the  best  description.*  On  the  other  hand,  if 
goods  are  sold  without  any  express  stipulation  as  to  the  price, 
and  the  vendor  prove  the  delivery  of  the  goods,  but  give  no  evi- 
dence to  fix  their  value,  they  are  presumed  to  be  worth  the  lowest 
price  for  which  goods  of  that  description  usually  sell ;  but,  if  the 
vendee  himself  be  shown  to  have  suppressed  the  means  of  ascer- 
taining the  truth,  then  a  contrary  presumption  arises,  and  the 
goods  are  taken  to  be  of  the  very  best  description.'' 

'  Wardonr  V.  Borisford,  1  Vera.  432;  S.  C,  Francis,  M.,  p.  8.  Sanson  v. 
Eumsey,  2  Vern.  561,  affords  another  iihislration  of  the  maxhn,  Ri'e  also,  Dal- 
ston  V.  Coatsworth,  1  P.  Wms.  731 ;  Gartside  v.  liatcliff,  1  Chanc.  Gas.  202. 

2  1  Smith,  L.  C.,  4th  ed.,  361  ;  1  Vern.  19.  The  maxim  likewise  applies  to 
the  spoliation  of  ship's  papers :  The  Hunter,  1  Dods.  Adm.  E.  480,  486  ;  The 
Emihe,  18  Jur.  703,  70.5.  '  3  Stark.  Ev.,  8d  ed.,  !t;!7. 

■*  Armory  v.  Belamirie,  1  Stra.  504 ;  followed  in  !JIurtimer  v.  Gradock,  13  L. 
J.,  C.  P.,  166. 

5  Chmnes  v.  Pezzey,  1  Gamp.  8;  followed  Lawton  v.  Sweeney,  (Exch),  8 
Jur.  964.     See  Hayden  y.  Hayward,  1  Camp.  180. 
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According  to  the  same  principle,  if  a  man  witMiold  an  agree- 
ment under  whicli  he  is  chargeable,  after  a  notice  to  produce,  it  is 
presumed  as  against  him,  to  have  been  properly  stamped,  until 
the  contrary  appear.'  Where  a  public  oificer,  such  as  a  sheriff, 
produces  an  instrument,  the  execution  of  which  he  was  bound  to 
procure,  as  against  him  it  is  presumed  to  have  been  duly  exe- 
cuted.^ Moreover,  if  a  person  is  proved  to  have  defaced  or 
l-^o  .p,  *destroyed  any  written  instrument,  a  presumption  arises, 
that,  if  the  truth  had  appeared,  it  would  have  been  against 
his  interest,  and  that  his  conduct  is  attributable  to  his  knowledge 
of  this  circumstance,  and,  accordingly,  slight  evidence  of  the  con- 
tents of  the  instrument  will  usually,  in  such  a  case,  be  sufficient.^ 
A  testator,  made  a  will,  by  which  he  devised  certain  premises  to 
A.,  and  afterwards  made  another  will,  which  was  lost,  and  which 
the  jury  found,  by  special  verdict,  to  have  been  different  from  the 
former  will,  though  they  did  not  find  in  what  particular  the  dif- 
ference consisted :  the  Court  decided  that  the  devisee  under  the 
first  will  was  entitled  to  the  estate ;  but  Lord  Mansfield  observed, 
that,  in  case  the  devisee  under  the  first  will  had  destroyed  the 
second,  it  would  have  been  a  good  ground  for  the  jury  to  find  a 
Tevocation.' 

With  reference  to  the  class  of  cases  last  mentioned,  viz.,  where 
a  deed  or  other  instrument,  which  ought  to  be  in  the  possession 
of  a  litigant  party,  is  not  produced,  the  general  rule  is,  that  the 
law  excludes  such  evidence  of  facts  as,  from  the  nature  of  the 
thing,  supposes  still  better  evidence  in  the  party's  possession  or 
power.  And  this  rule  is  founded  on  a  sort  of  presumption  that 
there  is  something  in  the  evidence  withheld  which  makes  against 
the  party  producing  it.^  Twynian  v.  Knowles^  may  be  referred 
r*84fil  ^°  ^"^  connection  with  this  part  of  the  *subject.  That  was 
•^   an  action  of  trespass  o[u.  cl.  fr.,  at  the  trial  of  which  the 

'  Crisp  V.  Anderson,  1  Stark.,  N.  P.  C.  35  :  2  E.  C.  L.  R. 

2  Scott  V.  Waithman,  3  Stark.,  N.  P.  0.  168:  3  E.  0.  L.  E.;  Plumer  v. 
Brisco,  11  Q.  B.  52 :  63  E.  C.  L.  H. ;  Barnes  v.  Lucas,  1  Ry.  &  M.  364 :  21  E. 
C.  L.  R. 

3 1  Phil.  Ev.,  10th  ed.,  477,  478,  where  Tarious  cases  are  cited  exemplifying 
the  maxim  in  the  text ;  Annesley  v.  Earl  of  Anglesey,  17  Howell,  St.  Tr.  1430  ; 
1  Stark.  Ev.,  3d  Ed.,  409;  Roe  d.  Haldane  v.  Haryey,  4  Burr.  2484:  Lord 
Trimlestown,  v.  Kemmis,  9  Cl.  &  F.  775. 

*  Harwood  v.  G-oodright,  Cowp.  86. 

5  As  illustrating  the  nature  and  force  of  this  presumption,  see  Lumley  v.  "Wag- 
ner, 1  De  G.  M.  k.  G.  604,  633,  634.  e  13  c.  B.  222 :  76  E."  C.  L.  R. 
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plaintiff  relied  upon  his  bare  possession  of  the  locus  in  quo  although 
it  appeared  that  he  had  taken  the  said  premises  under  an  agree- 
ment in  writing  which  was  not  produced  ;  the  Judge  directed  the 
jury  that  having  proved  that  he  was  in  possession  of  the  close  at 
the  time  when  the  trespass  was  committed,  the  plaintiff  must  have 
a  verdict  ;^  but  that  to  entitle  himself  to  more  than  nominal 
damages,  he  should  have  shown  the  duration  of  his  term.  And 
this  direction  was  upheld  by  the  Court  in  banco,  Maule,  J.,  observ- 
ing, that  the  plaintiff  had  the  means  of  showing  the  quantum  of 
his  interest,  and  that  "  the  non-production  of  the  lease  raised  a 
presumption  that  the  production  of  it  would  do  the  plaintiff  no 
good." 

If  indeed  the  evidence  alleged  to  be  withheld  is  shown  to  be 
unattainable,  the  presumption  contra  spoilatorem  ceases,  and  the 
inferior  evidence  is  admissible.  If  therefore,  a  deed  be  in  the  pos- 
session of  the  adverse  party,  and  not  produced,  or  if  it  be  lost  and 
destroyed,  no  matter  whether  by  the  adverse  party  or  not,  secon- 
dary evidence  is  clearly  admissible ;  and,  if  the  deed  be  in  the 
possession  of  a  third  person,  who  is  not  by  law  compellable  to 
produce  it,  and  he  refuses  to  do  so,  the  result  is  the  same,  for  the 
object  is  then  unattainable  by  the  party  offering  the  secondary 
evidence.^ 

The  fabrication  of  evidence,  we  may  further  remark,  is  calcu- 
lated to  raise  a  presumption  against  the  party  who  *has  r*Q  >  ^-i 
recourse  to  such  a  practice,  even  stronger  than  when  evi- 
dence has  been  suppressed  or  withheld. 

A  considerable  degree  of  caution  should,  nevertheless  be  ap- 
plied in  cases  of  this  latter  description,  more  especially  in 
criminal  proceedings,^  for  experience  shows  that  a  weak  but 
innocent  man  will  sometimes,  when  appearances  are  against  him, 
have  recourse  to  falsehood  and  deception,  for  the  purpose  of 
manifesting  his  innocence  and  ensuring  his  safety.^ 

'  It  is  a  well-known  rule  that  "a  person  in  possession  is  held  to  hare  a  good 
title  against  everybody  except  the  legal  owner  of  the  estate."  See  (es.  gr.) 
Daintry  V.  Brocklehitrst,  3  E\-ch.207,  210;  ante,  p.  638. 

2  Judg.  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  121  ;  Marston  T^  Downes,  1  A.  & 
E.  31 :  28  E.  C.  L.  R.;  Cooke  v.  Tauswell,  8  Taunt.  450  :  4  E.  C.  L.  R. 

'  As  to  the  maxim  in  such  cases,  see,  per  Mounteney,  B.,  17  Howell  St.  Tr. 
1430  ;  Norden's  case,  Fost.,  C.  L.  139. 

1  1  Stark.  Ev.,  3d  ed.  564,  565. 
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Omnia  PEiEsuMUNTUE  bite  et  soleistkitee  esse  acta. 

(CoLitteb.  333.) 
All  acts  are  presumed  to  have  been  rightly  and  regularly  done. 

Ex  diuiurnitate  iemporis  ovinia  prsesumuntur  ritl  et  solenniter  esse 
acta}  "  It  is  a  maxim  of  the  law  of  England  to  give  effect  to 
every  thing  which  appears  to  have  been  established  for  a  con- 
siderable course  of  time,  and  to  presume  that  what  has  been  done 
was  done  of  right,  and  not  of  wrong."^  This  maxim  applies  as 
well  where  matters  are  in  contest  between  private  persons  as  to 
matters  public  in  their  nature. 

For  instance :  A  lease  contained  a  covenant  on  the  part  of  the 
lessee  that  he  would  not  without  the  consent  of  the  lessor,  use, 
r»SA«i  exercise,  or  carry  on  in  the  demised  *premises,  any  trade 
or  business  whatsoever,  nor  convert  the  demised  dwell- 
ing-houses into  a  shop,  nor  suffer  the  same  to  be  used  for  any 
other  purpose  than  dwelling-houses.  One  of  the  dwelling-houses 
was  converted  into  a  public-house  and  grocery  shop,  and  the 
lessor  with  full  knowledge  thereof,  for  more  than  twenty  years 
received  the  rent.  The  plaintiff,  having  purchased  from  the 
lessor  the  reversion  of  the  premises  in  question,  brought  an 
action  of  ejectment  for  breach  of  the  covenant  above  specified. — 
Held,  that  user  of  the  premises  in  their  altered  state  for  more 
than  twenty  years,  with  the  knowledge  of  the  lessor,  was  evidence 
from  which  a  jury  might  presume  a  licence.^  Where,  indeed,  a 
private  right  is  in  question,  the  presumption  omnia  riLl  esse  acta 
may,  as  already  stated,  under  various  and  wholly  dissimilar 
states  of  facts  arise  ex  diuturnitate  temporis. — Thus,  the  inrolnient 
of  a  deed  may  be  presumed ;  where  there  has  been  a  conveyance 
by  lease  and  release,  the  existence  of  the  lease  may  be  presumed 
on  the  production  of  the  release  ;  and  livery  of  seisin,  the  sur- 
render of  a  copyhold  estate,  or  a  reconveyance  from  the  mort- 
gagee to  the  mortgagor,  may  be  presumed.^ 

1  Jenk.  Cent.  185;  Eoberts  v.  Betliell,  13  C.  B.  778:  74  E.  C.  L.  R..  seems 
to  offer  an  illustration  of  the  presumption  omnia  solenniter  esse  acta.  See  Potez 
v.  Glossop,  8  Exch.  191 ;  Morgan  v.  Wliitmore,  6  Excb.  710. 

2  Per  Pollock,  G.  B.,  3  H.  &  N.  633. 
»  Gibson  v.  Doeg,  3  H.  &  N.  615. 

"Per  Watson,  B.,  3  H.  &  N.  777;^  and  cases  cited,  Doe  d.  Robertson  v. 
Gardiner,  13  C.  B.  819 :  74  E.  C.  L.  R.  So  a  lease  v/iW  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  on  production  of  the  counterpart :  Hughes 
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Again,  where  acts  are  of  an  official  nature  or  require  the  con- 
currence of  official  persons,  a  presumption  arises  in  favour  of 
their  due  execution.  In  these  cases  the  ""'ordinary  rule  is,  p(.o  .„-, 
omnia  prsesumuntur  rill  et  solenniter  esse  acta  donee  probdur 
in  contrarium} — everything  is  presumed  to  be  rightly  and  duly 
performed  until  the  contrary  is  shown."  The  following  may  be 
mentioned  as  general  presumptions  of  law  illustrating  this 
maxim : — That  a  man,  acting  in  a  public  capacity,  was  properly 
appointed  and  is  duly  authorised  so  to  do  f  that  the  records  of  a 
Court  of  Justice  have  been  correctly  made,''  according  to  the  rule, 
res  judicata  pro  veritate  accijitur  f  that  Judges  and  jurors  do 
nothing  causelessly  and  maliciously '^  that  "the  decisions  of  a 
Court  of  competent  jurisdiction  are  well  founded,  and  their 
judgments  regular,''  and  that  facts,  without  proof  of  which  the 
verdict  could  not  have  been  found,  were  proved  at  the  trial.^ 

T.  Clark,  10  C.  B.  905  :  70  E.  C.  L.  K.  In  Avery  v.  Bowden,  (in  error,)  6  E. 
&  B.  973  :  88  E.  C.  L.  R.;  Pollock,  C.  B.,  observes,  that  "where  the  maxim  of 
omnia  rite  acta  prcesumuntur  applies,  there  indeed,  if  the  event  ought  properly 
to  have  taken  place  on  Tuesday,  evidence  that  it  did  take  place  on  Tuesday  or 
Wednesday  is  strong  evidence  that  it  took  place  on  the  Tuesday. 

1  Co.  Litt.  232  ;  Van  Omeron  v.  Dowick,  3  Camp.  44  ;  Doe  d.  Phillips  v.  Evans, 

I  Cr.  &  M.  461 ;  Powell  v.  Sonnett,  3  Bing.  381,  oifers  a  good  instance  of  the 
application  of  this  maxim.  Presumption  as  to  signature,  Taylor  v.  Cook,  8 
Price,  653.  The  Court  will  not  presume  any  fact  so  as  to  vitiate  an  order  of 
removal :  per  Lord  Denman,  C.  J.,  R.  v.  Stockton,  5  B.  &  Ad.  550 :  27  E.  C. 
L.  R.  See  Reg.  v.  St.  Paul,  Covent  Garden,  7  Q.  B.  232 :  53  E.  C.  L.  R.;  Reg. 
T.  Justices  of  Warwickshire,  6  Q.  B.  750 :  51  E.  C.  L.  R. ;  Reg.  v.  St.  Mary 
Magdalen,  2  E.  &  B.  809.     As  to  an  award,  see  per  Parke,  B.,  12  M.  &  W.  251. 

2  See  per  Storj',  J.,  delivering  Judgment,  Bank  of  the  United  States  v.  Dan- 
dridge,  12  Wheaton  (XJ.  S.)  R.  69,  70,  (where  the  above  maxim  is  illustrated 
and  explained);  Davies  v.  Pratt,  17  C.  B.  183  :  84  E.  C.  L.  R. 

'  Per  Lord  EUenborough,  C.  J.,  R.  v.  Verelst,  3  Camp.  432 ;  Monke  v.  But- 
ler, 1  Roll.  R.  83 ;  M'Gahey  v.  Alston,  2  M.  &  W.  206  :  Faulkner  v.  Johnson, 

II  M.  &  W.  581 ;  Doe  d.  Hopley  v.  Young,  8  Q.  B.  63  :  55  E.  C.  L.  R. ;  Arch. 
Cr.  PI.,  12th  ed.  201,  and  cases  there  cited ;  Reg.  v.  Essex,  1  Dearsl.  &  B.  369. 

■*  Reed  v.  Jackson,  1  East,  355. 

6  D.  50.  17.  207 ;  Co.  Litt.  103,  a.;  Judgm.  Magrath  v.  Hardy,  4  Bing.  N.  C. 
796 :  33  E.  C.  L.  R.,  per  Alderson,  B.,  Hopkins  v.  Francis,  13  M.  &  "W".  670. 

6  Sutton  V.  Johnstone,  1  T.  R.  503.  See  Lumlcy  v.  Gye,  3  E.  &  B.  114 :  77 
E.  C.  L.  R. 

7  Per  Bayley,  J.,  Lyttleton  v.  Cross,  3  B.  &  C.  327:  10  E.  C.  L.  R.;  Reg.  v. 
Brenan,  16  L.  J.,  Q.  B.  289. 

8  Per  BuUer,  J.,  Spieres  v.  Parker,  1  T.  R.  145,  146.  If  the  return  to  a  man- 
damus be  certain  on  the  face  of  it,  that  is  sufficient,  and  the  Court  cannot  intend 
facts  inconsistent  with  it,  for  the  purpose  of  making  it  bad.     Per  Buller,  J.,  R. 
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P^o^m  *"Wliere  the  judgment  of  a  Court  of  competent  jurisdic- 
-'  tion  is  brought  under  review,  Lord  Wensleydale^  thus 
indicates  the  degree  of  weight  attributable  to  it — "  I  take  it  to  be 
perfectly  clear,"  remarks  his  lordship,  "that  when  a  Court  of 
Error  is  considering  a  former  decision  on  appeal,  that  decision 
is  not  to  be  overturned  unless  the  Court  of  Error  is  perfectly 
satisiied  that  the  decision  is  wrong.  Prima  facie  it  is  to  be  con- 
sidered a  right  decision,  and  is  not  to  be  deprived  of  its  effect 
unless  it  is  clearly  proved  to  the  satisfaction  of  the  judge  that 
that  decision  is  wrong ;  but  he  must  consider  the  whole  circum- 
stances together,  and  if  he  still  feels  satisfied  upon  the  whole  of 
the  case  that  the  decision  is  wrong,  he  ought  undoubtedly  to 
overturn  it;  it  is  only  to  be  considered  &sprimd facie  right.  The 
onus  probandi  lies  on  the  opposite  party  to  show  that  it  is  wrong, 
and,  if  he  satisfies  the  conscience  of  the  judge  that  it  is  wrong,  it 
ought  to  be  reversed. "1 

Besides  the  cases  below  cited,^  which  strikingly  illustrate  the 
presumption  of  law  under  our  notice,  the  following  may  be 
adduced : — 

It  is  a  well-established  rule  that  the  law  will  presume 
*in  favour  of  honesty  and  against  fraud  f  it  will  moreover 
strongly  presume  against  the  commission  of  a  criminal  act,  ex.  gr., 
that  a  witness  has  perjured  himself.^ 

The  law  will  also  presume  strongly  in  favour  of  the  validity 
of  a  marriage,  especially  where  a  great  length  of  time  has  elapsed 

v.  Lyme  Eegis,  1  Doiigl.  159.     See  R.  v.  Nottingham  Waterworks  Co.,  6  A.  & 
E.  355  :  33  E.  C.  L.  R. 

1  Mayor,  &o.,  of  Beverley  t.  A.-G.,  6  H.  L.  Cas.  332,  333. 

2  See,  as  to  presuming  an  Act  of  Parliament  in  support  of  an  ancient  usage, 
Judgm.  Reg.  v.  Chapter  of  Exeter,  12  A.  &  E.  532  :  40  E.  C.  L.  R. :  the  passing 
of  a  by-law  by  a  Corporation  from  usage,  Reg.  v.  Powell,  3  E.  &  B.  377 :  77  E. 
C.  L.  R. :  in  favour  of  acts  of  Commissioners  having  authority  by  statute,  Hor- 
ton  V.  Westminster  Improvement  Commissioners,  7  Exch.  780 ;  Reg.  v.  St. 
Michael's,  Southampton,  6  E.  &  B.  807:  88  E.  C.  L.  R.:  an  order  of  Justices 
for  stopping  up  a  road,  Williams  v.  Eyton,  2  H.  &  N.  771.  See,  also,  Wood- 
bridge  Union  v.  Guardians  of  Colonies,  13  Q.  B.  269 :  66  E.  C.  L.  R. 

3  Middleton  v.  Earned,  4  Exch.  241 ;  per  Parke,  B.,  Id.  243  ;  and  in  Shaw, 
app..  Beck,  resp.,  8  Exch.  400  ;  Doe  d.  Tatum  v.  Catomore,  16  Q.  B.  745,  747 : 
71  E.  C.  L.  R. :  with  which  compare  Doe  d.  Shallcross  v.  Palmer,  Id.  747 ; 
cited  ante,  p.  149. 

*  Per  Lord  Brougham,  McGregor  v.  Topham,  3  H.  L.  Cas.  147,  148 ;  per 
Turner,  L.  J.,  4  De  G.  M.  &  G.  153. 
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since  its  celebration' — indeed  the  legal  presumption  as  to  mar- 
riage and  legitimacy  is  only  to  be  rebutted  by  "  strong,  distinct, 
satisfactory  and  conclusive"  evidence.^ 

"Where  the  claimant  of  an  ancient  barony,  -which  has  been  long 
in  abeyance,  proves  that  his  ancestor  sat  as  a  peer  in  Parliament, 
and  no  patent  or  charter  of  creation  can  be  discovered,  it  is  now 
the  established  rule  to  hold  that  the  barony  was  created  by  writ 
of  summons  and  sitting,  although  the  original  writ  of  summons 
or  enrolment  of  it  is  not  produced.^  In  The  Hastings  Peerage, 
it  was  proved  that  A.  B.  was  summoned  by  special  writ  to  Par- 
liament in  the  49th  Hen.  3,  but  there  was  no  proof  that  he  ever 
sat,  there  being  no  rolls  or  journals  of  that  period.  A.  B.'s  son 
and  heir,  C.  D.,  sat  in  the  Parliament  of  18  Edw.  1,  but  there  was 
no  proof  that  he  was  *summoned  to  that  Parliament,  there  r„„^„-, 
being  no  writs  of  summons  or  enrolments  of  them  extant  -' 

from  49  Hen.  3  to  23  Edw.  1.  It  further  appeared  that  0.  D.  was 
summoned  to  the  Parliament  of  23  Edw.  1,  and  to  several  subse- 
quent Parliaments,  but  there  was  no  proof  that  he  sat  in  any  of 
them.  Held,  that  it  might  be  well  presumed  that  C.  D.  sat  in  the 
Parliament  of  the  18th  of  Edw.  1,  in  pursuance  of  a  summons, 
on  the  principle  that  omnia  preesumuntibr  legitime  facta  donee 
prohetur  in  contrarium* 

As  regards  the  acts  of  private  individuals,  the  presumption, 
omnia  rit^  esse  acta,  forcibly  applies  where  they  are  of  a  formal 
character,  as  writings  under  seal.'^  Likewise,  upon  proof  of  title, 
everything  which  is  collateral  to  the  title  will  be  intended,  with- 
out proof;  for,  although  the  law  requires  exactness  in  the  deriva- 
tion of  a  title,  yet,  where  that  has  been  proved,  all  collateral 
circumstances  will  be  presumed  in  favour  of  right  f  and,  wherever 

'  Piers  V.  Piers,  2  H.  L.  Cas.  331.  See  Keg.  v.  Manwearing,  1  Dearsl.  &  B. 
183.  144. 

2  Per  Lord  Brougliam,  2  H.  L.  Cas.  373  ;  citing  per  Lord  Lyndliurst,  Morris 
v.  Davies,  5  CI.  &  F.  265.  See  Lapsley  v.  Grierson,  1  H.  L.  Cas.  498.  Tlie 
Say  and  Sele  Peerage,  Id.  507 ;  per  Erie,  J.,  Walton  v.  Gavin,  16  Q.  B.  58 :  71 
E.  C.  L.  R. ;  Harrison  v.  Mayor  of  Southampton,  4  De  G.  M.  &  G.  137,  153. 

3  The  Braye  Peerage,  6  CI.  &  Fin.  757 ;  The  Vaux  Peerage,  5  CI.  &  Fin.  526. 
"  The  Hastings  Peerage,  8  CI.  &  Fin.  144. 

">  See  Arg.  and  Judgm.  in  Ricard  v.  Williams,  7  Wheaton  (TJ.  S.),  R.  59  ; 
Strother  v.  Lucas,  12  Peters  (U.  S.),  R.  452  ;  S.  P.,  2  Id.  760  ;  Brymer  v.  The 
Thames  Haven  Dock  and  R.  C,  3  Exch.  549. 

As  to  presumption  of  evidence  of  probate,  see  Doc  d.  Woodhouse  v.  Powell,  8 
Q.  B.  576  :  55  E.  C.  L.  R. 

6  3  Stark.  Ev.,  3d  ed.,  936  ;  3  Wms.  Saund.,  5th  ed.  43,  n.  (7). 
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the  possession  of  a  party  is  rightful,  the  general  rule  of  presump- 
tion is  applied  to  invest  that  possession  with  a  legal  title.^  On 
the  same  principle,  it  is  a  general  rule,  that,  where  a  person  is 
required  to  do  an  act,  the  not  doing  of  which  would  make  him 
guilty  of  a  criminal  neglect  of  dnty,  it  shall  be  intended  that  he 
has  duly  performed  it,  unless  the  contrary  be  shown — stabit 
■prsesumptio  donee  probetur  in  contrarium  f'  negative  evi- 
dence rebuts  this  presumption,  that  all  has  been  duly 
performed.^  Thus,  on  an  indictment  for  the  non-repair  of  a  road, 
the  presumption,  that  an  award,  in  relief  of  the  defendants,  was 
duly  made  according  to  the  directions  of  an  inclosure  Act,  may 
be  rebutted  by  proof  of  repairs  subsequently  done  to  the  road  by 
the  defendants ;  for,  if  the  fact  had  been  in  accordance  with  such 
presumption,  they  ought  not  to  have  continued  to  repair.^ 

It  is,  however,  important  to  observe,  in  addition  to  the  above 
general  remarks,  that,  in  inferior  Courts  and  proceedings  by 
magistrates,  the  maxim,  omnia  prsesumuntur  rith  esse  acta,  does  not 
apply  to  give  jurisdiction!'  Where,  for  instance,  the  examination 
of  a  soldier,  taken  before  two  magistrates,  was  tendered  in  evi- 
dence to  prove  his  settlement,  but  it  did  not  appear  by  the 
examination  itself,  or  by  other  proof,  that  the  soldier,  at  the  time 
when  he  was  examined,  was  quartered  in  the  place  where  the 
justices  had  jurisdiction,  it  was  held  not  to  be  admissible,^  So, 
in  the  case  of  an  order  by  magistrates,  their  jurisdiction  must 
i-^„_  .-  appear  on  the  face  of  such  order ;  otherwise,  it  is  a  nullity, 
and  not  merely  voidable.'    *Where  an  examination  before 

1  Per  Lord  Ellenborough,  0.  J.,  8  East,  263.  See- Simpson,  app.,  "Wilkinson, 
resp.  8  Scott,  N.  B.  814 ;  Doe  cl.  Band  v.  Tliompson,  7  Q.  B.  897 :  53  E.  C. 
L.  K. 

2  Wing.  Max.  712;  Hob.  R.  297;  3  Bla.  Com.,  371;  per  Sir  W.  Scott,  1 
Dods.  Adm.  R.  266;  Davenport  v.  Mason,  15  Ting.  (U.  S.),  R.,  2d  ed.,  87. 
"It  seems  reasonable  that  presumption  which  is  not  founded  on  the  basis  of 
certainty,  should  yield  to  evidence  which  is  the  test  of  truth."     Id. 

s  Per  Lord  Ellenborough,  C.  J.,  R.  v.  Haslingfield,  2  M.  &  S.  561 ;  recognis- 
ing "Williams  v.  East  India  Co.,  3  East,  192. 

*  R.  V.  Haslingfield,  2  M.  &  S.  558 ;  Manning  v.  Eastern  Counties  R.  C,  12 
M.  &  "W.  337  ;  Doe  d.  Nanney  v.  Gore,  2  M.  &  "W.  321 ;  Heysham  y.  Forster, 
5  Man.  &  Ry.  277. 

=  Per  Holroyd,  J.,  7  B.  &  C.  790:  14  B.  C.  L.  R.  See  Reg.  v.  Inhabs.  of 
Gate  Pulford,  1  Dearsl.  &  B.  74. 

°  R.  V.  All  Salts,  Southampton,  7  B.  &  C.  785 :  14  E.  C.  L.  R. 

^  Per  Bayley,  J.,  7  B.  &  C.  790 :  14  E.  C.  L.  R.;  R.  v.  Hulcott,  6  T.  R.  583 ; 
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removing  justices  left  it  doubtful  whether  the  examination  had 
been  taken  by  a  single  justice  or  by  two,  the  Court  stated 
that  they  would  look  at  the  document  as  lawyers,  and  would 
give  it  the  benefit  of  the  legal  presumption  in  its  favour ;  and  it 
was  observed,  that  the  maxim,  omnia  prsesumuntur  riti  esse  acta 
applied  in  this  case  with  particular  effect,  since  the  fault,  if  there 
really  had  been  one,  was  an  irregular  assumption  of  power  by  a 
single  justice,  as  well  as  a  fraud  of  the  two,  in  pretending  that 
to  have  been  done  by  two,  which  was  in  fact,  done  only  by  one.' 
In  a  case  recently  decided,  the  following  remarks  were  made 
in  reference  to  this  subject,  which  may  be  here  advantageously 
inserted  : — It  cannot  be  doubted,  that,  where  an  inferior  Court  (a 
Court  of  limited  jurisdiction,  either  in  point  of  place  or  of  subject- 
matter)  assumes  to  proceed,  its  judgment  must  set  forth  such 
facts  as  show  that  it  has  jurisdiction,  and  must  show  also  in  what 
respect  it  has  jurisdiction.  But  it  is  another  thing  to  contend 
that  it  must  set  forth  all  the  facts  or  particulars  out  of  which  its 
jurisdiction  arises.  Thus,  if  a  power  of  commitment  or  other 
power  is  given  to  justices  of  a  county,  their  conviction  or  order 
must  set  forth  that  they  are  two  such  justices  of  such  county,  in 
order  that  it  may  be  certainly  known  whether  they  constitute  the 
tribunal  upon  which  the  statute  they  assume  to  act  under  has 
conferred  the  authority  to  make  that  order  or  pronounce  that 
conviction.  But,  although  it  is  necessary  that  the  jurisdiction  of 
the  inferior  Court  should  appear,  yet  there  is  no  particular  form 
in  which  it  should  be  *made  to  appear.  The  Court  above,  ri^o-K-r 
which  has  to  examine,  and  may  control,  the  inferior 
Court,  must  be  enabled,  somehow  or  other,  to  see  that  there  is 
jurisdiction  such  as  will  support  the  proceeding;  but  in  what 
way  it  shall  so  see  it  is  not  material,  provided  it  does  so  see  it.^ 
The  rule,  therefore,  may  be  stated  to  be,  that,  where  it  appears 

R.  V.  Helliug,  1  Stra.  8;  K.  v.  Cliilverscoton,  0  T.  R.   178;  R.  v.  Holm,  11 
East,  381 ;  Reg.  v.  ToUiess,  11  Q.  B.  80  ;  u:i  E.  C.  L.  R. 

'  Reg.  V.  Silkstone,  2  Q.  B.  520 :  43  E.  G.  L.  R.:  and  cases  cited,  Id.  p.  720, 
note  (p.) 

2  Per  Lord  Brougham,  Taylor  v.  Clemson,  11  CI.  &  Fin.  610,  affirming  the 
judgment  of  the  Exxhequer  Chamber  in  S.  C,  2  Q.  B.  978  :  43  E.  C.  L.  R.  lu 
this  case,  many  authorities  as  to  the  necessity  of  showing  jurisdiction  are  col- 
Tected  and  reviewed.  See  also  the  cases  cited  Arg.  Reg.  v.  Ardsley,  5  Q.  B.  78  ; 
48  E.  C.  L.  R. 

41 
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upon  the  face  of  the  proceedinga  that  the  inferior  Court  has  juris- 
diction, it  "will  be  intended  that  the  proceedings  are  regular  ;^  but 
that,  unless  it  so  appears, — that  is,  if  it  appear  afBrmatively  that 
the  inferior  Court  has  no  jurisdiction,  or,  if  it  be  left  in  doubt, 
whether  it  has  jurisdiction  or  not, — no  such  intendment  will  be 
made.^  "  The  old  rule  for  jurisdiction  is,  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  the  superior  Court  but 
that  which  specially  appears  to  be  so ;  nothing  is  intended  to  be 
within  the  jurisdiction  of  an  inferior  Court  but  that  which  is 
expressly  alleged'."^  And  again,  "it  is  necessary  for  a  party,  who 
relies  upon  the  decision  of  an  inferior  tribunal,  to  show  that  the 
proceedings  were  within  the  jurisdiction  of  the  Oourt."^ 
P^nj..  In  the  great  case  of  Gosset  v.  Howard,^  the  Court  of 
*Exchequer  Chamber  held,  that  the  warrant  of  the 
Speaker  of  the  House  of  Commons  must'  be  construed  by  the 
rules  applied  in  determining  as  to  the  validity  of  the  warrants 
and  writs  issuing  from  a  superior  Court ;  and  they  remarked  that, 
with  respect  to  writs  so  issued,  it  must  be  presumed  that  they  are 
duly  issued,  that  they  have  issued  in  a  case  in  which  the  Court 
had  jurisdiction,  unless  the  contrary  appear  on  the  face  of  them, 
and  that  they  are  valid  of  themselves,  without  any  allegation 
other  than  that  of  their  issue,  and  a  protection  to  all  officers  and 
others  in  their  aid  acting  under  them.  Many  of  the  writs  issued 
by  superior  Courts  do,  indeed,  upon  the  face  of  them,  recite  the 
cause  of  their  issuing,  and  show  their  legality — writs  of  execution 
for  instance.  Others,  however,  do  not,  and,  though  unquestion- 
ably valid,  are  framed  in  a  form  which,  if  they  had  proceeded 
from  magistrates  or  persons  having  a  special  jurisdiction  un- 
known to  the  common  law,  would  have  been  clearly  insufficient, 
and  would  have  rendered  them  altogether  void.     With  respect 

'  A  i^resumption  in  favour  of  regularity  in  oiRcial  practice  is  often  made.  See 
{ex.  gr. )  Barnes  v.  Keane,  15  Q.  B.  75,  83  :  69  E.  C.  L.  R. ;  Re  Warne,  15  C.  B. 
767,  769 :  80  E.  C.  L.  R.;  Baker  v.  Cave,  1  H.  &  N.  674. 

2  Per  Tindal,  C.  J.,  Dempster  v.  Purnell,  4  Scott,  N.  E.  39,  (citing  Moravia 
T.  Sloper,  Willis,  30,  and  Titley  v.  Poxall,  Id.  688);  per  Erie,  J.,  Barnes  v. 
Keane,  15  Q.  B.  84 :  69  E.  C.  L.  R. 

2  Arg.  Peacock  v.  Bell,  1  Wms.  Saund.  73 ;  adopted  Gosset  v.  Howard,  10  Q. 
B.  453 :  59  B.  C.  L.  R. ;  Arg.  Kinning  v.  Buchanan,  8  C.  B.  286  :  65  E.  C.  L.  R. 

<  Per  Alderson,  B.,  Stanton  v.  Styles,  5  Excli.  583. 

5 10  Q.  B.  411 :  59  E.  C.  L.  R. :  where  the  cases  with  respect  to  the  validity 
of  -warrants  were  cited  in  argument. 
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to  the  Speaker's  -warrant,  the  Court  held  themselves  bound  to 
construe  it  with  at  least  as  much  respect  as  would  be  shown  to  a 
writ  out  of  any  of  the  Courts  of  Westminster ;  observing,  in  the ' 
language  of  Mr.  Justice  Powys/  that  "  the  Ilouse  of  Commons  is 
a  great  Court,  and  all  things  done  by  them  are  intended  to  have 
been  ritl.  acta."''' 


*EeS  inter  ALIOS  ACTA  ALTEEI  NOCEEE  NON  DEBET.    [*857] 
(Wing.  Max.,  p.  327.) 
A  transaction  between  two  parties  ought  not  to  operate  to  the  disadvantage  of  a 

third.^ 

Of  maxims  relating  to  the  law  of  evidence,  the  above  may 
certainly  be  considered  as  one  of  the  most  important  and  most 
practically  useful ;  its  effect  is  to  prevent  a  litigant  party  from 
being  concluded,  or  even  affected,  by  the  evidence,  acts,  conduct, 
or  declarations  of  strangers.*  On  a  principle  of  good  faith  and 
mutual  convenience,  a  man's  own  acts  are  binding  upon  himself, 
and  are,  as  well  as  his  conduct  and  declarations,  evidence  against 
him;  yet  it  would  not  only  be  highly  inconvenient,  but  also 
manifestly  unjust,  that  a  man  should  be  bound  by  the  acts  of 
mere  unauthorised  strangers;  and  if  a  party  ought  not  to  be 
bound  by  the  acts  of  strangers,  so  neither  ought  their  acts  or 
conduct  to  be  used  as  evidence  against  him.' 

The  above  rule,  then,  operates  to  exclude  all  the  acts,  declara- 
tions, or  conduct  of  others  as  evidence  to  bind  a  party,  either 
directly  or  by  inference;  so  that,  in  general,  *no  declara-  r^jcQ-Qi 
tion,  written  entry,  or  affidavit  made  by  a  stranger,  is  evi-  -' 

•  Reg.  V.  Paty,  2  Lord  Raym.  1105,  1108. 

!  Judgm.  Gosset  v.  Howard,  10  Q.  B.  457  :  59  B.C.  L.  R. 
'  Res  inter  alios  judicata  neque  emolumentum  afferre  his  guijudicio  non  inter- 
fiierunt  neque prejudicium  solent  irrogare. — Cod.  7.  50.  2. 

*  The  maxim  as  to  res  inter  alios  acta,  was  much  considered  in  Meddowcroft 
V.  Huguenin,  3  Curt.  R.  403,  Cwhere  the'issue  of  a  marriage  which  had  been 
pronounced  null  and  void  by  the  Consistorial  Court,  attempted  unsuccessfully 
to  impeach  that  sentence  in  the  Prerogative  Court).  S.  C,  4  Moore,  P.  C.  C. 
386 ;  cited  ante,  p.  307.  See  Reg.  v.  Fontaine  Moreau,  11  Q.  B.  1028  :  63  E.  C. 
L.  R. :  and  cases  infra. 

'  1  Stark.  Evid.,  3d  ed.,  58,  59,  from  which  valuable  work  many  of  the 
remarks  appended  to  the  above  maxim  have  been  extracted.  See  Armstrong  v. 
Normandy,  5  Exch.  409 ;  Reg.  v.  Ambergate,  &c.,  R.  C,  1  E.  &  B.  372,  381 : 
72  E.  C.  L.  R.;  Salmon  v.  Webb,  3  H.  L.  Cas.  510. 
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dence  against  a  man ;  nor  can  a  person  be  affected,  still  less  con-- 
eluded,  by  any  evidence,^  decree,  or  judgment  to  whicli  he  was 
not  actually,  or,  in  consideration  of  law,  privy.  From  an  im- 
portant case,^  immediately  connected  with  this  subject,  the  follow- 
ing remarks  are  extracted : — It  is  certainly  true,  as  a  general 
principle,  that  a  transaction  between  two  parties  in  judicial  pro- 
ceedings ought  not  to  be  binding  upon  a  third  party,  for  it  would 
be  unjust  to  bind  any  person  who  could  not  be  admitted  to  make 
a  defence,  or  to  examine  witnesses,  or  to  appeal  from  a  judgment 
which  he  might  think  erroneous ;  and,  therefore,  the  depositions 
of  witnesses  in  another  cause  in  proof  of  a  fact,  the  verdict  of  a 
jury  iinding  the  fact,  and  the  judgment  of  the  Court  upon  facts 
found,  although  evidence  against  the  parties  and  all  claiming 
under  them,  are  not,  in  general,  to  be  used  to  the  prejudice  of 
strangers ' 

As  between  the  parties  to  the  original  suit,  it  will  be  merely 
necessary  to  observe,  that  the  judgment  of  a  Court  of  concurrent 
jurisdiction  directly  upon  the  point  is  as  a  plea,  a  bar,  or  as  evi- 
dence conclusive  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court.*    But,  where  the  judgment 

Q  of  a  Court  *of  competent  jurisdiction  has  Been  pronounced 
'-  ^  in  rem.,  and  has  actually  operated  upon  the  status  of  a 
particular  thing,  it  may  happen  that  some  other  Court,  proceeding 
likewise  in  rem.,  may  pronounce  a  contrary  judgment  on  the 
same  subject-matter,  in  which  case  it  must  be  looked  upon  as 
arrogating  to  itself  and  exercising  the  functions  of  a  Court  of 
appeal,  and  it  is  only  in  this  point  of  view  that  its  decision  can  be 
considered  as  warrantable.  It  must  be  further  observed,  that  in 
no  case  can  a  judgment  be  evidence  of  any  matter  which  came 
collaterally  in  question,  though  within  the  jurisdiction  of  the 
Court,  nor  of  any  matter  incidentally  cognisable,  nor  of  any 

'  See  Humplireys  v.  Pensam,  1  My.  &  Or.  580. 

2  See  the  opinion  of  the  judges  in  the  Duchess  of  Kingston's  case,  11  Howell, 
St.  Tr.,  261.  See,  also,  Davics,  demand,  Lowndes,  ten.  7  Scott,  N.  R.  141; 
Doe  d.  Bacon  v.  Biydges,  Id.  333  ;  Lord  Trimlestown  v.  Kemmis,  9  CI.  &  Fin. 
781,  cited  Boileau  v.  Eutlin,  3  Exch.  665,  677.  The  general  rule  stated  in  the 
text  has,  however,  been  departed  from  in  certain  cases ;  for  instance  in  ques- 
tions relating  to  manorial  rights,  public  rights  of  way,  immemorial  custom,  dis- 
puted boundary,  disputed  modus,  and  pedigrees. 

»  See  also,  Judgm.  King  v.  Norman,  4  C.  B.  898 :  50  E.  C.  L.  E. 

"  Ante,  p.  30Q. 
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matter  to  be  inferred  by  argument  from  the  judgment ;  and  the 
above  rule  applies  not  only  to  the  parties  to  the  judgment,  but 
likewise  to  the  privies  thereto.^ 

As  regards  third  persons,  it  is  peculiarly  necessary  to  observe 
the  distinction  between  judgments  strictly  inter  partes  and  those 
in  rem ;  a  judgment  inter  partes  being,  in  general,  conclusive  be- 
tween the  original* parties  only  and  their  privies;^  whereas  a 
judgment  in  rem  renders  the  thing  adjudicated  upon,  ipso  facto, 
such  as  it  is  thereby  declared  to  be,  and  is,  therefore,  of  effect  as 
between  all  persons  whatever.'  Thus,  a  grant  of  probate  or  of 
administration  is  in  the  nature  of  a  decree  in  rem,  and  actually 
invests  the  executor  or  administrator  with  the  character  which  it 
declares  to  belong  to  him ;  *and  such  grant  of  probate  ot  r^^ ooni 
administration  is  accordingly  (if  genuine,  unrevoked,  and 
granted  by  a  Court  of  competent  jurisdiction)  conclusive  as  against 
all  the  world.*  So,  the  sentence  of  a  foreign  Court  of  Admiralty, 
duly  constituted  and  of  competent  jurisdiction,  decreeing  a  ship 
to  be  lawful  prize,  is  conclusive  as  to  that  which  is  in  it,  and  as 
to  the  existence  of  the  ground  on  which  it  professes  to  proceed, 
against  all  persons,  until  reversed  by  a  regular  Court  of  appeal ; 
all  the  world,  it  has  been  said,  are  parties  to  such  a  sentence.' 
And,  generally,  where  any  statute  or  law,  decree  or  judgment,  is 
of  a  public  nature,  or  operates  in  rem,  the  rule  as  to  res  inter  alios 
acta  does  not  apply,  for  to  such  proceedings  all  are  privy.' 

It  is  likewise  requisite  to  notice  the  distinction  which  exists 
between  the  case  in  which  a  verdict  or  judgment  inter  partes  is 
offered  in  evidence,  with  a  view  to  establish  the  mere  fact  that 

'  Duchess  of  Kingston's  case,  ubi  supra,  and  note  thereto,  3  Smith,  L.  C,  4tli. 
ed.,  6"12,  614 ;  Doe  d.  Lord  Downe  v.  Tliompson,  9  Q.  B.  1037 :  58  E.  C.  L.  K. 

2  See,  for  instance,  Lady  Wenman  v.  Mackenzie,  5  E.  &  B.  447 :  85  E.  C.  L.  R. 

"  But  a  verdict  of  guilty  and  judgment  thereon  in  an  indictment  for  ohstrnct- 
ing  a  public  highway  cannot  be  pleaded  as  an  estoppel  in  an  action  afterwards 
brought  by  the  party  convicted  against  a  third  person  for  using  the  way  :  Petrie 
V.  Nuttall,  11  Exch.  569. 

*  See,  per  Buller,  J.,  Allen  v.  Dundas,  3  T.  R.  129.  See  Prosser  v.  Wagner, 
1  C.  B.,  N.  S.  289  :  87  E.  C.  L.  R. 

5  Per  Lord  Mansfield,  0.  J.,  Bernard!  v.  Motteux,  Dougl.  581;  Hughes  v. 
Cornelius,  3  Show.  232 ;  per  Lord  EUenborough,  C.  J. ,  Bolton  v.  Gladstone,  5 
East,  160;  2  Park.  Mar.  Insur.,  8th  ed.,  718;  Kindersley  v.  Chase,  cited  Id. 
743.  As  to  the  weight  due  to,  and  efScacy  of  a  foreign  judgment,  see  2  Smith, 
L.  C,  4th  ed.,  pp.  682  et  seq. 

6 1  Stark.  Ev.,  3d  ed.,  61,  62;  Pirn  v.  Curell,  6  JI.  &  M.  234. 
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suet  a  verdict  was  given,  or  such  a  judgment  pronounced,  and 
that  in  which  it  is  offered  as  a  means  of  proving  some  fact  which 
is  either  expressly  found  by  the  verdict,  or  upon  the  supposed' 
existence  of  which  the  judgment  can  alone  be  supported.  In  the 
latter  case,  as  above  stated,  the  evidence  will  not,  in  general,  be 
admissible  to  conclude  a  third  party ;  whereas,  in  the  former,  the 
judgment  itself  is  invariably  not  only  admissible  as  the  proper 
i-^o„^  legal  evidence  to  prove  *the  fact,  but  is  usually  conclu- 
•^  sive  evidence  for  that  purpose,  since  it  must  be  presumed 
that  the  Court  has  made  a  faithful  record  of  its  own  proceedings. 
Moreover,  the  mere  fact  that  such  a  judgment  was  given  can 
never  be  considered  as  res  inter  alios  acta,  being  a  thing  done  by 
public  authority ;  neither  can  the  legal  consequences  of  such  a 
judgment  be  ever  so  considered,  for,  when  the  law  gives  to  a 
judgment  a  particular  operation,  that  operation  is  properly  shown 
and  demonstrated  by  means  of  the  judgment,  which  is  no  more 
res  inter  alios  than  the  law  which  gives  it  force.* 

Having  thus  noticed  that  the  general  rule  as  to  res  inter  alios 
acta  is  not  applicable,  first,  where  a  judgment  is  in  rem,  and, 
secondly,  where  it  is  offered  as  evidence  merely  to  show  that 
such  a  judgment  was,  in  fact,  given,  we  may  proceed  to  observe 
very  briefly  on  several  extensive  classes  of  cases  in  which,  like- 
wise, this  rule  has  no  application. 

Thus,  where  the  acts  or  declarations  of  others  have  any  legal 
operation  material  to  the  subject  of  inquiry,  they  must  necessarily 
be  admissible  in  evidence,  and  the  legal  consequence  resulting 
frpm  their  admission  can  no  more  be  regarded  as  res  inter  alios 
acta  than  the  law  itself.  For  instance,  where  a  question  arises  as 
to  the  right  to  a  personal  chattel,  evidence  is  admissible  even 
against  an  owner  who  proves  that  he  never  sold  the  chattel,  of  a 
subsequent  sale  of  the  chattel  in  market  overt;  for,  although  he 
was  no  party  to  the  transaction,  which  took  place  entirely 
r*Sfi9"l  ^®*''^^®^  others,  yet,  as  such  a  *sale  has  a  legal  operation 
on  the  question  at  issue,  the  fact  is  no  more  res  inter  alios 
than  the  law  which  gives  effect  to  such  a  sale.  So,  in  actions 
against  the  sheriff,  it  very  frequently  happens  that  the  law  de- 
pends wholly  on  transactions  to  which  the  sheriff  is  personally 

'  1  Stark.  Evid.,  3d  ed.,  252  ;  King  v.  Norman,  4  C.  B.  884  :  56  E.  0.  L.  E.; 
Thomas  v.  Russell,  9  Exch.  764 ;  Drouet  v.  Taylor,  16  C.  B.  671 :  81  E.  C.  L. 
R. ;  Boileau  v.  Eutlin,  2  Exch.  665. 
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an  entire  stranger;  as, 'where  tlie  question  is  as  to  the  right  of 
ownership  in  particular  property  seized  under  an  execution ; 
and  in  these  cases  all  transactions  and  acts  between  others  are 
admissible  in  evidence,  which,  in  point  of  law,  are  material  to 
decide  the  right  of  property.* 

In  an  action  of  assumpsit  for  making  and  fixing  iron  railings  to 
certain  houses  belonging  to  the  defendant,  the  defence  was,  that 
the  credit  was  given  to  A.,  by  whom  they  were  built  under  a 
contract,  and  not  to  the  defendant.  A.,  who  had  become  a 
bankrupt  since  the  railing  was  furnished,  was  called  as  a  wit- 
ness for  the  defendant,  and  having  stated  that  the  order  was  given 
by  him,  he  was  asked  what  was  the  state  of  the  account  between 
himself  and  the  defendant  in  reference  to  the  building  of  the 
houses  at  the  time  of  his  bankruptcy.  To  this  question  A.'s 
reply  was,  that  the  defendant  had  overpaid  him  by  £350.  On 
the  part  of  the  plaintiff  it  was  insisted,  that  the  state  of  the 
account  between  A.  and  the  defendant  was  not  admissible  in 
evidence;  that  it  was  res  inter  alios  acta;  and  that  the  inquiry 
was  calculated  improperly  to  influence  the  jury.  It  was  held, 
however,  by  the  Court  in  banc,  that  the  evidence  was  properly 
received ;  and  Erie,  J.,  remarked,  that  in  an  action  for  goods 
sold  and  delivered,  a  common  form  of  defence  is,  that  the  de- 
fendant is  liable  to  pay  another  *person,  and  that  in  such  r^ooq-; 
cases  the  jury  usually  come  to  the  conclusion  that  the  de- 
fendant in  reality  wants  to  keep  the  goods  without  paying  for 
them;  that  the  evidence  in  question  went  to  show  the  bona  fides 
of  the  defence  by  proving  payment  to  such  third  person ;  and 
that  it  was  not,  therefore,  open  to  the  objection  of  being  res  inter 
alios  acta? 

An  exception  similar  to  the  preceding  occurs  where  the  eon- 
duct  or  declaration  of  another  operates,  not  by  way  of  admission 
or  mere  statement,  but  as  evidence  which  the  law  admits,  as  being, 
under  the  particular  circumstances,  not  only  free  from  objection, 
but  conducive  to  the  ends  of  justice.  Thus,  if  A.  make  a  private 
memorandum  of  a  fact  in  which  B.  has  an  interest,  this  memo- 
randum, generally  speaking,  would  not  be  evidence  against  B. : 
it  would  fall  within  the  description  of  res  inter  alios  acta;  but,  if  it 
were  a  memorandum  of  a  fact  peculiarly  within  the  knowledge  of 

'  1  Stark.  Evid.,  Sd  ed.,  61. 

s  Gerisli  v.  Chartier,  1  C.  B.  13,  17 :  50  E.  C.  L.  R. 
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A.,  and  made  in  the  usual  course  of  business,  and  especially  if  A. 
by  that  entry  charged  himself,  it  ■would  be  admissible  in  evidence 
after  the  death  of  A. ; — not  that  it  operates  against  B.  by  "way  of 
admission  of  the  fact ;  for,  if  so,  it  would  be  admissible  whether 
A.  were  living  or  dead ;  but  because,  under  the  circumstances 
above  stated,  the  law  considers  the  entry  to  be  a  proper  medium 
for  communicating  the  original  fact  to  the  jury,  the  testimony  of 
A.  himself  being  unattainable.^ 

It  has  long  been  an  established  principle  of  evidence,  that,  if  a 
party  who  has  knowledge  of  a  fact  make  an  entry  of  it,  whereby 
he  charges  himself  or  discharges  another  upon  whom  he  would 

o  .  otherwise  have  had  a  *claim,  such  entry  is  admissible 
after  his  death  in  evidence  of  the  fact,  because  it  is 
against  his  own  interest  f  or,  as  it  has  been  said,  an  entry  by  a 
man  against  his  own  interest  is  evidence  against  all  the  world  :^ 
and,  in  order  to  render  an  entry  such  as  the  above  admissible,  it 
is  only  necessary  to  prove  the  handwriting  and  death  of  the 
party  who  made  it/ 

In  the  leading  case  on  this  subject,  it  was  held,  that  an  entry 
made  by  a  man-midwife,  who  had  delivered  a  woman  of  a  child, 
of  his  having  done  so  on  a  certain  day,  referring  to  his  ledger,  in 
which  he  had  made  a  charge  for  his  attendance,  which  was 
marked  as  "  paid,"  was  evidence  upon  an  issue  as  to  the  age  of 
such  child  at  the  time^  of  his  afterwards  suffering  a  recovery.^ 

'  1  Stark.  Evid.,  Sd  ed.,  62. 

2  See  per  Bayley,  J.,  Doe  d.  Reece  t.  Robson,  15  East,  34. 
s  Per  Bayley,  B.,  Gleadow  v.  Atkin,  1  Cr.'  &  M.  423,  advertmg  to  Middleton 
V.  Melton,  10  B.  &  C.  317  :  21  E.  C.  L.  R.     In  Doe  d.  Sweetland  v.  Webber  (1 

A.  &  E.  740:  28  E.  0.  L.  R.)  :  Lord  Denman,  C.  J.,  observes,  "Mere  waat 
of  interest,  not  coupled  with  other  circumstances,  has  never,  as  far  as  I  know, 
been  held  a  ground  for  admitting  declarations  as  evidence." 

« Per  Parke,  J.,  3  B.  &  Ad.  889  :  23  E.  C.  L.  R. 

5  Higham  v.  Ridgway,  10  East,  109  (distinguished  in  Doe  d.  Kinglake  v. 
Beviss,  7  C.  B.  456,  496,  509,  512  :  62  E.  C.  L.  R.);  Bradley  v.  James,  13  C.  B. 
822,  825  :  76  E.  C.  L.  R. ;  Peroival  v.  Hanson,  7  Exch.  1  ;  Edie  v.  Kingsford, 
14  C.  B.  759 :  78  E.  C.  L.  R.;  Doe  d.  Earl  of  Ashburnham  v.  Michael"  17  Q. 

B.  276 :  79  E.  C.  L.  R. 

In  Higham  v.  Ridgway,  it  should  be  observed,  there  was  evidence  to  show 
that  the  work  for  which  the  charge  was  made  was  actually  done.  (See  Doe  d. 
Gallop  V.  Vowles.  1  M.  &  Rob.  201.)  Moreover,  it  will  not  be  a  valid  objec- 
tion to  the  admissibility  of  an  entry,  that  it  purports  to  charge  the  deceased,  and 
afterwards  to  discharge  him  ;  for  sucli  an  objection  would  go  to  the  very  root  of 
this  sort  of  evidence.     (Per  Lord  Tenterden,  C.  J.,  Rowe  v.  Brenton,  8  Man. 
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Here,  it  will  be  remarked,  tlie  entry  was  admitted,  because  the 
party,  by  making  it,  discharged  another,  upon  whom  he  would 
otherwise  have  had  a  claim.  In  another  case,  *which  rj^noK-] 
was  an  action  of  trover  by  the  assignees  of  a  bankrupt, 
two  entries  made  by  an  attorney's  clerk  in  i.  day-book  kept  for 
the  purpose  of  minuting  his  transactions,  were  held  admissible, 
by  the  first  of  which  the  clerk  acknowledged  the  receipt  of  £100 
from  his  employer  for  the  purpose  of  making  a  tender,  and  in  the 
second  of  which  he  stated  the  fact  of  tender  and  refusal ;  for,  if 
an  action  had  been  brought  by  the  o'f&oial  assignee  of  the  bank- 
rupt against  the  clerk  for  money  had  and  received,  the  plaintiff 
could  have  proved  by  the  first  entry  that  the  defendant  had 
received  the  £100 ;  and,  by  the  second,  he  could  have  shown 
that  the  object  for  which  the  money  was  placed  in  the  defendant's 
hands  had  not  been  attained.  Consequently,  the  declaration 
might  be  considered  as  the  entry  of  a  fact  within  the  knowledge 
of  the  deceased,  which  rendered  him  subject  to  a  pecuniary  de- 
mand.' And,  generally,  it  may  be  observed,  that  the  rule  as  to 
res  inter  alios  acta  does  not  apply  to  exclude  entries  made  by 
receivers,  stewards,  and  other  agents  charging  themselves  with 
the  receipt  of  money ;  such  entries  being  admissible,  after  their 
decease,  to  prove  the  fact  of  their  receipt  of  such  money.'' 

Nor  does  this  rule  operate  in  other  cases  to  exclude  the 
admission  in  evidence  of  declarations  against  the  interest  of  the 
deceased.  For  instance,  an  occupier  proved  to  be  in  possession 
of  a  piece  of  laird  is,  prima  facie,  presumed  to  be  owner  in  fee, 
and  his  declaration  is  receivable  in  evidence,  when  it  shows  that 
he  was  only  tenant  for  life  or  years.^  *So,  in  an  issue  p^ofifi-i 
between  A.  and  B.,  whether  C.  died  possessed  of  certain 
property,  her  declaration,  that  she  had  assigned  it  to  A.,  was  held 
admissible.^  But  it  is  clear,  that  a  person  who  has  parted  with 
his  interest  in  property  cannot  be  allowed  to  divest  the  right  of 

&  Ey.  207).  In  the  Sussex  Peerage,  11  CI.  &  Fin.  112,  Lord  Brougham 
remarks,  that,  "  The  law  in  Higham  v.  Eidgway  has  been  carried  far  enough, 
althougli  not  too  far." 

'  Maiks  V.  Lahee,  8  Bing.,  N.  0.  408. 

2  Per  Parlie,  J.,  Middleton  v.  Melton,  10  B.  &  C.  337 :  21  E.  C.  L.  R. 

'  Judgm.  Crease  v.  Barrett,  1  C,  M.  &  R.  931 ;  per  JIansfield,  C.  J.,  Peace- 
able Y.  ^Yatson,  4  Taunt.  IG  ;  Davies  v.  Pearce,  3  T.  R,  08  ;  Lord  Trimlestown 
V.  Kemmis,  9  CI.  &  Fin.  780. 

*  Ivat  V.  Finch,  1  Taunt.  141. 
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another  claiming  under  him  by  any  statement  -which  he  may 
choose  to  make  ;^  and,  therefore,  the  declarations  of  a  person  who 
had  conveyed  away  his  interest  in  an  estate  by  executing  a 
settlement,  and  had  subsequently  mortgaged  the  same  estate, 
were,  after  the  death  of  the  mortgagor,  held  inadmissible,  on 
behalf  of  the  mortgagee,  to  show  that  money  had  actually  been 
advanced  upon  the  mortgage.^ 

An  entry  will  also  be  admissible  in  evidence,  if  made  at  the 
time  of  the  transaction  to  which  it  relates,  in  the  usual  course  and 
routine  of  business,  by  a  person  (since  deceased)  who  had  no 
interest  to  mis-state  what  had  occurred.  The  case'  usually 
referred  to  as  establishing  the  above  rule,  was  an  action  brought 
by  the  plaintiff,  who  was  a  brewer,  against  the  Earl  of  Torrington, 
for  beer  sold  and  delivered ;  and  the  evidence  given  to  charge 
the  defendant  showed,  that  the  usual  way  of  the  plaintiff's  dealing 
was,  that  the  draymen  came  every  night  to  the  clerk  of  the  brew- 
house,  and  gave  him  an  account  of  the  beer  they  had  delivered 
out,  which  he  set  down  in  a  book  kept  for  that  purpose,  to  which 
the  draymen  signed  their  names  ;  and  that  the  drayman 
was  *dead  whose  name  appeared  signed  to  an  entry 
stating  the  delivery  of  the  beer  in  question.  This  was  held  to  be 
good  evidence  of  a  delivery. 

Another  important  case  on  this  subject  was  an  action  of 
ejectment,  on  the  trial  of  which  it  was  proved  to  be,  the  usual 
course  of  practice  in  an  attorney's  office  for  the  clerks  to  serve 
notices  to  quit  on  tenants,  and  to  endorse  on  duplicates  of  such 
notices  the  fact  and  time  of  service ;  that,  on  one  occasion,  the 
attorney  himself  prepared  a  notice  to  serve  on  a  tenant,  took  it 
out  with  him,  together  with  two  others,  prepared  at  the  same 
time,  and  returned  to  his  office  in  the  evening,  having  indorsed 
on  the  duplicate  of  each  notice  a  memorandum  of  his  having 
delivered  it  to  the  tenant ;  and  two  of  the  notices  were  proved  to 
have  been  delivered  by  him  on  that  occasion.  The  indorsements 
so  made  were  held  admissible,  after  the  attorney's  death,  to  prove 
the  service  of  the  third  notice.^ 

>  Per  Lord  Denman,  C.  J.,  1  A.  &.  E.  740 :  38  E.  C.  L.  E. 

2  Doe  d.  Sweetland  v.  Webber,  1  A.  &  E.  733 :  38  E.  0.  L.  R  As  to  declara- 
tions against  interest,  see  also  The  Sussex  Peerage,  11  CI.  &  Fin.  85  ;  per  Lord 
Denman,  C.  J.,  Davis  v.  Lloyd,  1  Car.  &  K.  376  :  47  E.  C.  L.  K. 

8  Price  v.  Earl  of  Torrington,  1  Salk.  385  ;  S.  C,  1  Smith,  L.  C,  4th  ed.  335. 

'  Doe  d.  Patteshall  v.  Turford,  3  B.  «fc  Ad.  890  :  23  E.  C.  L.  R.;  Stapylton  v. 
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It  is  necessary,  however,  that  the  particular  entry  be  contem- 
poraneous with  the  circumstance  to  which  it  relates ;  that  it  be 
made  in  the  course  of  performing  some  duty,  or  discharging 
some  office  ;  and  that  it  be  respecting  facts  necessary  to  the  per- 
formance of  such  duty ;  for,  if  the  entry  contain  a  statement  of 
other  circumstances,  however  naturally  they  may  be  thought  to 
find  a  place  in  the  narrative,  it  will  not  be  legal  proof  of  those 
circumstances.' 

*In  like  manner,  the  declarations  of  deceased  persons,  r^tof-o-i 
and  evidence  of  reputation  in  matters  of  public  pre- 
scription, pedigree,^  and  character,  are  admissible :  not  because 
strangers  have  any  power  to  conclude  a  party  by  what  they  may 
choose  wantonly  to  assert  upon  the  subject  in  question ;  but 
because  the  law  considers  such  evidence  to  be  sufficiently  deserv- 
ing of  credit,  as  a  means  of  communicating  the  leal  fact,  to  be 
offered  to  a  jury.  So,  where  declarations  accompany  an  act,  they 
must  either  be  regarded  as  part  of  the  res  gestse,  or  as  the  best 
and  most  proximate  evidence  of  the  nature  and  quality  of  the 
act;  their  connection  with  which  either  sanctions  them  as  direct 
evidence,  or  constitutes  them  indirect  evidence,  from  which  the 
real  motive  of  the  actor  may  be  duly  estimated.' 

Thus,  an  action  was  brought  by  a  man  on  a  policy  of  insurance 
on  the  life  of  his  wife ;  and  the  question  arose  as  to  the  admis- 
sibility of  declarations  made  by  the  wife,  when  lying  in  bed, 
apparently  ill,  as  to  the  bad  state  of  her  health,  at  the  period  of 
getting  the  regular  surgical  certificate,  and  down  to  that  time. 
These  declarations  were  made  to  the  witness,  who  was  produced 
at  the  trial  to  relate  the  wife's  own  account  of  the  cause  of  her 
being  found  in  bed  by  witness  at  an  unseasonable  hour,  and  with 
the  appearance  of  being  ill,  and  were  held  admissible,  on  the 
same  ground,  that  inquiries  of  patients,  by  medical  men,  with  the 
answers  to  them,  are  evidence  of  the  state  of  health  of  the  patient 

Clongh,  2  E.  &  B.  933 :  73  E.  C.  L.  R.;  Eastern  Union  R.  C.  v.  Symonds,  5 
Exch.  237 ;  Doe  d.  Padwick  v.  Wittcomb,  4  H.  L.  Cas.  435 ;  S.  C,  6  Excli.  COl. 
See  Doe  d.  Padwick  v.  Skiimer,  3  Excli.  84 ;  Reg.  v.  St.  Mary,  Warwick,  1  E. 
&  B.  816,  830,  835 ;  72  E.  C.  L.  R. ;  Reg.  v.  Inliabs.  of  Wortli,  4  Q.  B.  132 :  45 
E.  C.  L.  R.     See,  also,  Poole  v.  Dicas,  1  Bing.,  N.  C.  649  :  27  E.  C.  L.  R. 

'  Chambers  v.  Beniasconi,  (in  error,)  1  C,  J\r.  &  R.  347;  affirming  S.  C,  1 
Cr.  &  J.  451 ;  per  Parke,  J.,  3  B.  .fe  Ad.  897,  898 :  23  E.  C.  L.  R. 

2  See  Doe  d.  Jenkins  v.  Davies,  10  Q.  B.  314 :  59  B.  C.  L.  R. 

3  See  Ford  v.  Elliott,  4  Exch.  78. 
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at  the  time  ;  and  it  was  furttier  observed,  that  this  was  not  only- 
good  evidence,  but  the  best  evidence  which  the  nature  of  the 
case  afforded.* 

r*««q"i  *Again,  where  a  question  arises  as  to  whether  a  trader 
ordered  himself  to  be  denied  when  at  home,  or  left  his 
house  in  order  to  delay  creditors,  what  he  said  at  the  time  of  the 
act  done  must  necessarily  be  admitted  to  explain  it,  though  not 
what  he  said  at  another  time.^ 

So,  where  a  bankrupt  has  done  an  equivocal  act,  his  declara- 
tions accompanying  the  act  are  admissible  to  explain  his  inten- 
tions ;  and,  in  order  to  render  them  so,  it  is  not  requisite  that  such 
declarations  were  made  at  the  precise  time  of  the  act  in  question. 
In  the  leading  case'  on  this  point,  a  declaration  by  a  bankrupt, 
made  the  day  after  the  act,  was  held  admissible ;  and  now  it  is 
established  that  the  Court  will,  in  each  case,  consider  whether 
the  declaration  proposed  to  be  received  does  or  does  not  come 
within  a  reasonable  time  of  the  disputed  act.*  As,  if  the  question 
arise,  whether  a  particular  security  were  given  by  way  of  fraudu- 
lent preference,  the  material  inquiry  will  be,  what  was  the  situa- 
tion, conduct,  and  language  of  the  bankrupt  with  reference  to 
the  whole  transaction.' 

So,  in  cases  of  treason  and  conspiracy,  it  is  an  established  rule) 
that,  where  several  persons  are  proved  to  have  combined  together 
for  the  same  illegal  purpose,  any  act  done  by  one  of  the  party 
in  pursuance  of  the  plan  originally  concerted,  and  with  reference 
to  the  common  object,  is,  in  the  contemplation  of  law,  the  act  of 
the  whole  party;'  though,  where  a  question  arises  as  to  the 
r*R7rn  *^'^'^issibility  of  documentary  evidence,  for  the  purpose 
of  implicating  a  party,  and  showing  his  acquiescence  in 
such  illegal  purpose  and  common  object,  it  will  always  b,e  neces- 
sary to  consider,  whether  the  rule  scribere  est  agere^  applies,  or 
whether  the  evidence  in  question  is  merely  the  narrative  of  some 

'  Aveson  v.  Lord  Kinnaird,  6  East,  188 ;  1  Phill.  Evid.,  lOthed.  149. 

2  Arg.  6  East,  191 ;  per  Tiudal,  C.  J.,  9  Bing.  353  :  33  E.  0.  L.  R. 

«  Bateman  t.  Bailey,  5  T.  R.  513. 

■•  ?er  TiiKlal,  C.  J.,  Eidley  v.  Gyde,  9  Bing.  353  :  33  E.  0.  L.  R.;  Rawson  v. 
Haigh,  8  Bing.  99 :  11  E.  C.  L.  R.  See  Smith  v.  Cramer,  1  Bing.,  N.  C.  583  : 
37  E.  C.  L.  R. 

5  Per  Bosanquet,  J.,  9  Bing.  355 ;  S3  E.  C.  L.  R. 

6  Per  Bay  ley,  J.,  Watson's  case,  33  Howell,  St.  Tr."?;  Reg.  v.  Blake,  6  Q.  B. 
136 :  51  E.  C.  L.  R.  '  Ante,  p.  380. 
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tMrd  party  of  a  particular  occurrence,  and,  tlierefore,  in  its  nature 
hearsay,  and  not  original  evidence. 

The  substance  of  the  preceding  remarks,  showing  the  more 
important  limitations  of  the  general  rule,  res  inter  alios  acta  alteri 
nocere  non  debet,  may  be  thus  stated  in  the  words  of  a  learned 
judge : — One  great  principle  in  the  law  of  evidence  is,  that  all 
such  facts  as  have  not  been  admitted  by  the  party  against  whom 
they  are  offered,  or  some  one  under  whom  he  claims,  ought  to 
be  proved  under  the  sanction  of  an  oath,  (or  its  equivalent  intro- 
duced by  statute — a  solemn  affirmation),  either  on  the  trial  of  the 
issue,  or  some  other  issue  involving  the  same  question,  between 
the  same  parties,  or  those  to  whom  they  are  privy.  To  this  rule 
certain  exceptions  have  been  recognised,  some  from  very  early 
times,  on  the  ground  of  necessity  or  convenience ;  such  as  the 
proof  of  the  quality  and. intention  of  acts  by  declarations  accom- 
panying them,  of  pedigrees  and  of  public  rights  by  the  statement 
of  deceased  persons  presumably  well  acquainted  with  the  subject, 
as  inhabitants  of  the  district,  in  the  one  case,  or  relations,  within 
certain  limits,  in  the  other ;  and  another  exception  occurs,  where 
proof  of  possession  is  allowed  to  be  given  by  the  entries  of  de- 
ceased stewards  or  receivers  charging  themselves,  or  proof  of  facts 
of  a  public  nature  by  public  documents.^ 


*KeMO   TENETUE  SEIPSDM  ACCtJSAEB.  [*871] 

(Wing.  Max.  486.) 

No  man  can  he  compelled  to  criminate  himself.^ 

The  general  policy  of  our  law  is  in  accordance  with  the  rule 
above  stated.  A  Justice  of  the  Peace  therefore,  before  receiving 
the  statement  of  the  accused,  is  required,  under  the  stat.  11  &  12 
Vict.  c.  42,  s.  18,  to  administer  to  him  the  caution  therein  speciii- 
cally  set  forth.  A  witness  also  is  privileged  from  answering  not 
merely  where  his  answer  will  criminate  him  directly,  but  where 
it  may  have  a  tendency  to  criminate  him.'     "  The  proposition  is 

'  Per  Parke,  B.,  7  A.  &  E.  384,  385  :  34  E.  C.  L.  E.  For  additional  informa- 
tion as  to  the  maxim  respecting  res  inter  alios  acta,  tlie  reader  is  referred  to  1 
Tayl.  Ev.,  3d  ed.,  pp.  303j_e«  seq. 

'  A  man  is  competent  to  prove  his  own  crime,  though  not  compellable;  per 
Alderson,  B.,  Udal  v.  Walton,  14  M.  &  AV.  356. 

»  Fisher  v.  Ronalds,  13  C.  B.  763  :  74  E.  C.  L.  R. ;  R.  v.  Garbett,  1  Den.  C. 
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clear,"  remarked  Lord  Eldon  in  Ex  parte  Symes/  "that  no  man 
can  be  compelled  to  answer  -what  has  any  tendency  to  criminate 
him."  And^  although  a  party  to  a  cause,  who  has  been  sub- 
poenaed as  a  witness,  cannot  object  to  be  sworn  on  the  ground 
that  any  relevant  questions  would  tend  to  criminate  him,^  he  may, 

„„  *when  such  objectionable  questions  are  put,  claim  his 
-^  privilege.  Further,  an  individual  charged  with  the  com- 
mission of  a  criminal  act,  cannot  conformably  to  the  course  of 
justice  in  our  tribunals  be  interrogated  by  the  Court,  with  a  view 
to  eliciting  the  truth,  nor  is  he  a  competent  witness  in  thfe  case.' 

Where,  however,  the  reason  for  the  privilege  of  the  witness  or 
party  interrogated  ceases,  the  privilege  will  cease  also  ■*  as  if  the 
prosecution  to  which  the  witness  might  be  exposed  or  his  liability 
to  a  penalty  or  forfeiture  is  barred  by  lapse  of  time,  or  if  the 
offence  has  been  pardoned  or  the  penalty  or  forfeiture  waived.' 

The  rule  nemo  ienetur  seipsum  accusare,  which  has  been  desig- 

0.  3ii6.  The  cases  supporting  this  proposition  are  collected  in  Rose.  Law  of 
Eyidence  in  Crim.  Cas.,  4th  ed.,  pp.  162  et  seq. 

The  objection  that  interrogatories  delivered  under  17  &  18  Vict.  c.  125,  s.  51, 
tend  to  criminate  the  party  sought  to  be  interrogated  must  come  from  himself 
when  sworn  :  Osborn  v.  The  London  Dock  Co.,  10  Exch.  698,  followed  in 
Chester  v.  Wortley,  17  C.  B.  410,  426  :  84  E.  C.  L.  R 

As  to  compelling  a  person  to  produce  documents,  the  production  of  which- 
might  subject  him  to  penalties,  see  Pritchett  v.  Smart,  7  C.  B.  635 :  53  E.  C.  L. 
R..  citing  Bullock  v.  Richardson,  11  Ves.  373. 

Whether  or  not  a  witness  is  compellabJe  to  answer  questions  having  a  ten- 
dency to  disgrace  him,  is  ably  discussed  by  Mr.  Best  in  his  principles  of  the  Law 
of  Evidence,  2d  ed.,  pp.  163  et  seq.,  to  which  the  reader  is  referred.  See  17  & 
18  Vict.  c.  125,  s.  25. 

1  11  Ves.  525. 

2  Boyle  V.  Wiseman,  10  Exch.  647. 

'In  A.-G.  V.  Radloff,  10  Exch.  84,  the  Court  of  Exchequer  were  equally 
divided  as  to  the  question,  whether  on  the  trial  of  an  informaticn  filed  ly  the 
Attorney-General,  under  the  stat.  8  &  9  Vict.  c.  87,  ss.  46  &  82,  for  the  recovery 
of  penalties  for  smuggling,  tlie  defendant  was  admissible  as  a  witness  on  his 
own  behalf;  the  better  opinion  would  seem  to  be  that  an  infraction  of  the  Rev- 
enue laws  constitutes  a  "crime,"  and  that  the  proceeding  specified  is  a  "crimi- 
nal" proceeding  within  the  meaning  of  the  stat.  14  &  15  Vict.  c.  99,  s.  3.  The 
question  raised  supra,  is  still  open  for  discussion,  notwithstanding  the  stats.  17 
&  18  Vict.  c.  122,  s.  15 ;  18  &  19  Vict.  c.  96,  s.  36 ;  20  &  21  Vict.  c.  62,  s.  14. 
See  2  Tayl.  Evid.,  3d  ed.,  p.  1098  ;  Cattell  v.  Ireson,  27  L.  J.,  M.  C.  167. 

'  Wigr.  on  Discovery,  2d  ed.,  p.  83,  where  the  equity  cases  upon  the  point 
supra,  are  collected. 

=  3  Tayl.  Evid.,  3d  ed.,  p.  1178,  where  some  decisions  at  common  law  on 
the  above  point  are  cited. 
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nated^  "  a  maxim  of  our  law  as  settled,  as  important  and  as  wise 
as  almost  any  other  in  it,"  is,  however,  sometimes  trenched  upon, 
and  the  privilege  which  it  confers  is  in  special  cases  abrogated 
by  the  Legislature,  ex.  gr.,  by  the  Bankrupt  Law  Consolidation 
Act,  12  &  13  Vict.  c.  106,  s.  il7 ;  and  by  the  County  Court  Act, 
9  &  10  Vict.  c.  95,  s.  99.2 

*It  was  held  also  in  a  recent  case  by  a  majority  of  the  r^toyo-i 
Court  of  Criminal  Appeal,  that  the  examination  of  a  bank- 
rupt taken  under  the  former  of  the  statutory  provisions  just  men- 
tioned, may,  although  tending  to  criminate,  afterwards  be  used  as 
evidence  against  him  on  a  criminal  proceeding.''  "It  is  a  trite 
maxim,"  here  remarked  Lord  Campbell,  C.  J.,  "  that  the  confes- 
sion of  a  crime,  to  be  admissible  against  the  party  confessing, 
must  be  voluntary ;  but  this  only  means  that  it  shall  not  be  in- 
duced by  improper  threats  or  promises,  because,  under  such  cir- 
cumstances, the  party  may  have  been  influenced  to  say  what  is 
not  true,  and  the  supposed  confession  cannot  be  safely  acted 
upon,"  whereas  "  such  an  objection  cannot  apply  to  a  lawful  ex- 
amination in  the  course  of  a  judicial  proceeding." 

Again,  the  legislature  will  sometimes  on  grounds  of  policy 
extend  indemnity — partial  or  entire — to  a  witness  whose  privilege 
is  abrogated  or  not  insisted  on,  thus  under  The  Fraudulent  Trus- 
tees Act  (20  &  21  Vict.  G.  54,)  it  is  enacted  (s.  11),  that  nothing  in 
that  Act  contained  "  shall  enable  or  entitle  any  person  to  refuse 
to  make  a  full  and  complete  discovery  by  answer  to  any  bill  in 
equity,  or  to  answer  any  question  or  interrogatory  in  any  civil 
proceeding,  in  any  Court  of  law  or  equity,  or  in  the  Courts  of 
Bankruptcy  or  Insolvency ;  but  no  answer  to  any  such  bill,  ques- 
tion or  interrogatory,  shall  be  admissible  in  evidence  against 
such  person  in  any  proceeding  under  this  Act,"  and  further,  by 
s.  12,  it  is  enacted  that  "  nothing  in  this  Act  contained,  nor  any 
proceeding,  conviction,  or  judgment  to  be  had  or  taken  r*gy^-i 
*thereon,  against  any  person  under  this  Act,  shall  pre- 
vent, lessen,  or  impeach  any  remedy  at  law,  or  in  equity,  which 
any  party  aggrieved  by  any  offence  against  this  Act  might  have 
had,  if  this  Act  had  not  been  passed ;  but  no  conviction  of  any 

'  Per  Coleridge,  J.,  1  Dearsl.  &  B.  61. 

2  See  Broom's  Pract.  C.  C,  3d  ed.,  pp.  220.  221. 

3  Eeg.  V.  Scott,  1  Dearsl.  &  ,B.  47,  (where  the  cases  bearing  on  the  point 
specified  swpra  are  reviewed).     Keg.  Cross,  Id.  68. 
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sucIl  offender  shall  be  received  in  evidence  in  any  action  at  law, 
or  suit  in  equity,  against  him." 

Also,  by  the  previous  state.  7  &  8  Geo.  4,  c.  29,  s.  52,  a  yet 
"wider  measure  of  indemnity  is  extended  to  any  "banker,  mer- 
chant, broker,  factor,  attorney,  or  other  agent,"  who  has  offended 
against  that  Act,  for  it  enacts,  that  he  shall  not  "  be  liable  to  be 
convicted  hy  any  evidence  ivhatever"  for  such  act,  "if  he  shall  at 
any  time  previously  to  his  being  indicted"  for  the  sam.e,  "have 
disclosed  such  act  on  oath,  in  consequence  of  any  compulsory 
powers  of  any  Court  of  law  or  equity  in  any  action,  suit,  or  pro- 
ceeding, which  shall  have  been  bond  fide  instituted  by  any  party 
aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examina- 
tion, or  deposition,  before  any  Commissioners  of  Bankrupt."  The 
disclosure  of  any  such  illegal  act  as  here  referred  to,  in  order  to 
be  available  as  a  protection,  must,  however,  it  seems,  be  made 
bond  fide,  and  must  not  be  a  mere  voluntary  statement,  made  for 
the  express  purpose  of  screening  the  person  making  it  from  the 
penal  consequences  of  his  act.^ 

Lastly,  in  Eeg.  v.  Gillyard^  the  facts  were  as  under : — a  maltster, 
suspected  of  having  violated  the  excise  laws,  obtained  a  convic- 
tion against  his  servant  for  the  purpose,  as  was  suspected  and 
charged,  of  relieving  himself  from  penalties  in  respect  of  the  same 
P^„^.p,,  transaction  by  force  of  *the  stat.  7  &  8  Geo.  4,  c.  52,  s.  46. 
In  support  of  a  rule  nisi  to  quash  the  conviction  thus  had 
the  afSidavits  stated  circumstances,  showing  that  the  conviction 
in  question  had  been  coUusively  obtained,  and  no  affidavit  was 
made  in  opposition  to  the  rule.  On  behalf  of  the  maltster  it  was 
urged  that  he  ought  not  (regard  being  had  to  the  maxim  now 
under  consideration)  to  have  been  called  upon  to  defend  himself 
by  af&davit  on  a  charge  which  was  virtually  of  a  criminal  nature.' 
But  the  conviction,  nevertheless,  was  quashed  as' being  "a  fraud 
and  mockery,  the  result  of  conspiracy  and  subornation  of  per- 
jury," Coleridge,  J.,  observing  that  "where  the  Court  observes 
such  dishonest  practices  it  will  interfere,  although  judgment  has 
been  given,"  and  that  "no  honest  man  ought  to  think  it  beneath 
him  or  a  hardship  upon  him  to  answer  upon  affidavit  a  charge  of 
dishonesty  made  iipon  affidavit  against  him.     If  a  man,  when 

'  Eeg.  V.  Strahan,  7  Cox,  C.  C.  85. 

212  Q.  B.  527:  64  E.  0.  L.  R. 

»  Citing  StepheuB  t.  Hill,  10  M.  &  "W.  28. 
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such  a  serious  accusation  is  preferred  against  him,  will  not  deny 
it,  he  must  not  complain  if  the  case  is  taken  pro  confessoJ' 


Having  thus  briefly  touched  upon  some  few  rules  relating 
chiefly  to  the  admissibility  of  evidence,  and  having  considerably 
exceeded  the  limits  which  I  thought  it  desirable  at  the  outset  of 
this  undertaking  to  prescribe  to  myself,  I  now  feel  compelled  re- 
luctantly to  take  leave  of  the  reader,  trusting  that,  however  slight 
or  disproportioned  this  attempt  may  appear,  when  compared  with 
the  extent  and  importance  of  the  subject,  I  have  yet,  in  the  lan- 
guage of  Lord  Bacon,  applied  myself,  not  to  that  *which  r^n^/j-, 
might  seem  most  for  the  ostentation  of  mine  own  wit  or 
knowledge,  but  to  that  which  might  yield  most  use  and  profit  to 
the  student ;  and  have  afforded  some  materials  for  acquiring  an 
insight  into  those  conclusions  of  reason — those  legum  leges — 
essential  to  the  true  understanding  and  proper  application  of  the 
law — whereof  some  claim  from  us  instinctively,  as  it  were,  re- 
cognition— and  why  ?  they  have  been  '  written  with  the  finger  of 
Almighty  God  upon  the  heart  of  man.'^ 

'  See  Calvin's  case,  7  Rep.  126. 
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PllI^'GlPALE. 
instances  of  tlii.s  rule,  433,  440. 
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793. 
ACTION  AT  LAW.    See  Case,  Con- 
tract, Debt,  Limitation,  Tres- 
pass, Tkoveb,  Venue. 
for  compensation  for  injury  to  land, 

5,  n.  (r.) 
■will  not  lie  against  the  Sovereign, 

46^8. 
right  of,  merges  in  felony,  IIS,  196. 
consolidation  of  actions,  311. 
intention,  when  material,  27.^-277. 
on  death  canted  by  wrongful  act,  770, 

818. 
Actio  personalis  mnriiur  cum  persona, 
811.    See  ExECDTOii. 
ACTUS 

curm  nemincm  gravahit,  115. 
legis  nemiiii  est  damnosus,  119. 
Dei,  211,  215,  318. 
ADMINISTRATOR.   See  Executor. 
■    power  as  to  contracts  made  after  in- 
testate's death,  777. 
relation  of  title  of,  817. 
ADVOWSON.      See  Lapse,   Quake 
impedit. 
appendant  to  a  manor,  485. 
AFFIDAVIT, 
court  «'ill  look  solely  at  facts  deposed 

to  therein,  155. 
to  be  sufficiently  intituled,  GOl. 
AGENT.   See  Pkincipal  akd  Agent. 
AIDER  BY  VERDICT,  170. 
ALIEN.     Sec  Allegiance. 

pica  of  alien  enemy,  170. 
ALIENATION, 
how  defined,  393. 
feudal  system  was  opposed  to,  394. 
distinguished  from  subinfeudation,  ib. 


ALIENATION— (conh'/iijcfj.) 
operation  of  statute 

(Jiii  Eiiiiilnrrs,  395. 
De  Preror/iitiiM  H'''jii,  ii. 
De  Do II is,  3iHj. 
favoured  by  the  courts,  397. 
by  Avill,  oils. 

riuiit  of,  at  common  law,  399. 
creation  of  perpetuities  by  will  re- 
strained, 408. 
trusts  for  accumulation,  404-. 
by  feme  covert  may  l^e  restrained,  ib. 
of  ]iersonalty  favoured,  400. 
ALLEGAN'S  GONTBAEIA, 
rule  as  to,  IGO,  208. 
party  bound   by  misrepresentation, 

205-268. 
fictitious  payee  of  bill,  269. 
ALLEGIANCE 
defined,  73. 
release  from,  by  act  of  Legi-slature, 

73,  74. 
of  aliens,  75. 
ALLUVION, 
where  it  belongs  to  the  owner  of  the 
land,  150. 
AMBIGUITY 
in  pleading,  .535. 

definition  of  latent  and  patent,  541. 
patent,  ib. 

qualification  of  rule  aa  to,  545. 
latent,  rule  as  to,  547. 
admissibility  of  extrinsic  evidence  re- 

Sjiecting,  549. 
rule  of  construction  in  absence  of,  551. 
ANCESTOR.     See  Heik,  Seisika. 
ANNUITY, 
grant   of,    after  cohabitation,  when 
valid,  413. 
APICES  JURIS,  17G,  178. 
APPEAL, 

death    of  revising   barrister    before 
sinning  case,  231. 
APPEAL  OP  DEATH,  314. 
APPORTIONJIENT 

of  rent,  in  what  case,  313,  318,  2"i8. 
APPROPRIATION 

of  money  paid,  737-731. 
ARGUMEyrUM   AB   INGONVE- 
NIENTI,  173. 


S60 


INDEX. 


ARREST 
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423. 
ATTAINDER.     See  Errob,  Heir. 
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may  take  their  principal  on  Sunday, 
33. 
BAILEE.     See  Case. 
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BANKRUPT.    See  Contract,  Sher- 
iff, Title. 
trover  by  assignees  of,  161. 
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BASTARD 

cannot  inherit  lands,  460. 
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when,  500. 
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in  a  will  not  supplied  by  parol  evi- 
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effect  of  alteration  of,  147. 
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BY-LAW 
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CA  VEA  T  miPTO  B-~(contiimed. ) 
house,  j397. 
sale  of  goods,  609. 
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representation  false,  effect  of,  703. 
by  tacit  assent,  703. 
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711. 
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sold  in  market  overt,  722. 
pawned,  732. 
stolen,  723, 
sold  by  auction,  724. 
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in  a  lease,  ib. 

feoffment,  557. 
agreement,  ib. 
will,  ib. 

award,  558,  560. 
libel,  ib. 

indictment,  561. 
CHALLENGE, 
peremptory,  allowed  the  prisoner  in 
all  felonies,  2fl3. 
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freiirlit  pro  rata  itineris,  how  recov- 
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lialiilifv  of  parties  to,  761. 
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payment  of,  188. 
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805,  n.  (c). 
CHOSE  IN  ACTION, 
not  assignable,  622. 
liability  of  assignee  of,  684. 
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is  to  be  avoided,  .309. 
CLAUSULA  LEllOOATOniA, 

what,  26. 
CO>r.^IISSIONERS  OF  PAVING, 

liability  of,  6. 
COMMISSIONERS  OF  TAXES, 
action  by,- on  bond,  against  tax-col- 
lector's surety,  156. 
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action  for  damage  to,  136,  191. 
ffer  cause  de  vicinage,  153. 
right  to  aljate  nu'sance  on,  391. 
of  pasture  apnendant,  436. 
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meaning  of  maxim,  133. 
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315. 

by  act  of  stranger,  237. 
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by  act  of  feoffer,  253. 
impossible  at  its  creation,  316. 

by  act  of  obligee,  256,  359. 
CONSENSU^  TOLLITEBEOREM, 

129. 
CONSIDERATION.    See  Contract, 
NuDTJM  Pactum. 
definition  of,  671. 
impossible,  237. 
CONSPIRACY.   See  Criminal  Law. 

oflence  defined,  281. 
CONSTABLE, 
when  he  may  justify  under  warrant, 
94-96. 

require  assistance  of 
bystanders,  431. 
CONTINGENT  INTEREST, 
how  distinguished  from  vested  estate, 
597. 
CONTRACT.     See  Caveat  Emptor, 
Limitation,     Nudum    Pactum, 
Principal  and  Agent. 
made  on  Sunday,  when  void,  33. 
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breach  of,  229. 
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for  necessaries,  476. 
written  agreements,  how  construed, 
490. 

foHiiiK  contra  prof erenti'm,  5)12. 
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541,  550. 
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581. 
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examples  —  contract     of 
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sale  of  goods,  587. 
warranty,  ib. 
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623. 
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CONTRACT— (coji  tinned. ) 
immoral  or  illegal,  659-661,  663. 
AvheD  divisible,  665,  666. 
reason  of  rule  as  to  ratification  of,  779. 
dissolution  of,  785,  793. 
how  pleaded,  794. 
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writing,  795. 
may  be  explained  by  usage,  830. 
actions  on,  by  personal  representa- 
tives, 813-814. 
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tor, Debd. 
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nexed impossible,  316. 
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325. 
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relation  of  title  to,  131. 
grantable  by  custom,  165. 
bond  for  surrender  of,  176. 
grant  of,  by  lord,  having  limited  es- 
tate, 417,  418. 
surrender  of,  taken  by  deputy  stew- 
ard, 757. 
custom  as  to  descent  of,  835. 
COPY'RIGHT, 
what  it  is,  336. 

depends  on  priority  of  composition 
and  publication,  ib. 
CORPORATION, 
indictment  against,  for  non-repairing, 

192, 
power  of,  to  make  by-laws,  35,  430. 
power  of  founder,  413. 
liability  of,  in  respect  of  gas-works, 
773. 
COUNSEL, 

authority  of,  to  bind  client,  751,  n.  (7c) . 
COSTS.     See  Judge. 
judge  at  chambers  may  tax,  79. 
amount  of,  is  for  the  court  to  deter- 
mine, 103. 
liability  to,  may  be  for  a  jury  to  de- 
cide, ib. 
COURT.     See  Jtjdgb. 
jurisdiction  of,  98. 
agreement  to  oust  jurisdiction  of,  602. 
review  of  judgment  of,  850. 
proceedings  of  inferior,  853. 
COUNTY  COURT, 

to  hear  party  before  commitment,  109. 
COURT  OF  BANKRUPTCY, 

protection  afforded  by  order  of,  90. 
COURT  OF  QUEEN'S  BENCH, 

jurisdiction  of,  107. 
COURT  OP  REQUESTS, 
liability  of  officers  of,  93. 


COURT  OP  REVIEW, 

validity  of  warrant  issued  by  judge 
of,  90. 
COVENANT.    See  Deed,  Executoe, 
Limitation,  Specialty. 

breach  of,  occasioned  by  statute,  334. 
lessor,  858. 

running  with  land,  434,  437,  811,  813. 

how  to  be  construed,  515,  516. 

how  discharged,  788,  790. 

right  of  personal  representatives  to 
enforce,  811. 
COVERTURE.     See  HrsBASD  ahd 

Wife. 
CRIMINAL  CONVERSATION, 

effect  of  husband's  connivance   on 
the  maintenance  of  action  for,  346. 
CRIMINAL  INFORMATION, 

whfie  rule  for,  re-opened,  340. 
CRIMINAL  INTENTION, 

of  insane  persons,  14, 15. 

intention  when  material,  375-377. 

bare  intention  not  punishable,  278. 

in  treason,  379. 

in  misdemeanors,  381. 

non  compotes  mentis,  283. 

persons  of  immature  years,  284. 

libel  and  slander,  385. 

murder,  391. 

pi'csumption  in  favorem  nitm,  ib. 

inference    as    to,    respecting    goods 
found,  734,  735. 
CRIMINAL  LAW.     See  Domus,  Ik- 
DiCTiiENT,  Judgment. 

foundation  of,  9. 

how  far  ignorance  excuses  infringe- 
ment of  the  law,  344. 

plea  oi  autrefois  acquit,  812. 

actus  nonfacil  reum,  nisi  mens  sit  rea, 
375. 

law  relating  to  malice,  277,  284. 

consideration  in  frnnrem  vitce,  291. 

guiltiness  of  accessories,  440. 

principal  and  agent,  775,  n.  (2;). 

nemo  tenctur  seipsum  (iccumre,  871. 
CROWN.  See  Allegiance,  Extent, 
FEANniisE,  Judgment,  King, 
Master  and  Servant,  Nullum 
Tempus,  Pbtitton  op  Right, 
Pardon,  St.\tutes. 

attributes  of,  47. 

descent  of,  50. 

conflicting  rights  of  Crown  and  sub- 
ject, 56,  66-68. 

demise  of,  49. 

irresponsibility  of,  59,  774. 

trespass  done  by  command  of,  775. 

grant  from,  wlien  void,  53-56. 

not  voidablepi'opigr  apices 
juris,  177,  n.  (s). 

remedy  against,  56. 

not  responsible  for  laches  of  its  ser- 
vants, 59. 

when  bound  by  statutes,  69-72. 
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CROWN— (eonUmted. ) 
grant  from,  construed  strictly  against 

the  grantee,  540. 
servant  of,  not  liable  on  contract, 

■u'hen,  7J3. 
ratification  by,  of  agent's  act,  783. 

cirssirs  oum^sj  est  lex  gu- 

lU^,  120. 
CUSTOM, 

reasonableness  of,  150. 

to  grant  copyhold  lands,  163. 

respecting  away-going  crop,  366-369. 

of  country  in  forming,  590. 

definition  of,  828. 

requisites  to  the  validity  of,  83<U839. 
CUSTOM  HOUSE, 

liability  for  default  of  agent  of,  257. 
CYPEES, 

the  doctrine  of,  504. 

DA^{NUJI    ABSQUE    INJURIA, 

184. 
DEATH, 
Actus  !)«/ applicable  as  to,  218-220. 
Wrongfully  occasioned,  action  for, 
818 
BEBILE  EUNDAilENTmi  FAL- 

LIT  OPUS,  171. 
DEBT.     Sec  Contkact,  Limitation, 
Pekaltt. 
revival  of,  755. 
DEED.     See  Grant. 
requisites  to  the  validity  of,  100. 
effect  of  alteration  of,  146. 
lost,  154. 

uses  raised  by,  void,  168. 
surplusage  in,  559. 
inteiTDretation  of,  where  equivocal, 
173. 

general  principles  for  construction 
of,  482. 

1.  must  give  effect  to  every  part, 

ib. 

2.  must  be  reasonable,  ib. 

3.  must  be  favourable,  ib. 
deeds  shall  be  made  operative, 

483. 
examples,  484,  485. 
words,  of  doubtful  import  in, 
485. 
agreement  for  lease,  486. 
construction  of  covenants,  487. 
joint  and  several,  488. 
dependent  and  independent, 
ib. 
construction    of   covenants 
generally,  489. 
ex  aniecedentibus  ei  consequenti- 
bus,  513. 
examples — 

bond  with  condition,  514. 
recital,  ib.,  577,  n.  (/). 
covenants,  515. 
transposition    of    words, 
516. 


DEED — (cordinued. ) 

rejection  of  words,   517, 
518. 
conjunctive  and  disjunc- 
tive words  in,  how  con- 
strued, 537. 
fortius  contra  proferentem,  539. 
application  to  deed-poll,  ib. 
grant,  530. 

leaseholds  passed  by  general 
words  in,  531. 
exceptions,  536. 
ambiguity,  541,  et  scq. 
patent,  not  to  be  helped  by 
averment,  541. 
qualification  of  rule,  545. 
latent,   may  be  removed   by 
averment,  547. 
remarks  on  parol  evidence,  549. 
rule  where  no  ambiguity  ex- 
ists, 551,  553. 
certainty  in,   how  ascertained, 

557. 
rejection  of  sui-plusage  in,  559. 
falsa  demonstratio  non  nocet,  562. 
verba  generalia,  how  restrained, 
575,  576,  582. 
construction  of,  577. 
expressum  facit  cessare  taciturn, 
581. 

applied  to  control  implied  co- 
venants, ib. 
examples-mortgage  deed,  583. 
charter  party,  582. 
clausula  inutilis,  effects  of,  570, 
596-598,  599. 

words  incorporated  by  refer- 
ence, 599. 
schedule,  600. 
relative   words,    how    referred, 

606. 
exceptions  and  provisoes  in,  603. 
context,  how  used — noscitur  a  so- 

ciis,  523. 
literal   construction,  where  de- 
parted from,  611. 
false  grammar,  612. 
explained — by  conteni]5oraneous 
acts  of  the  parties,  608. 
by  usage,  834. 
rendered  invalid  by  fraud,  650. 
DELEGATUS. 

n  on  potest  delegari,  755-758. 
BE  MINIMIS  NON  CUHAT  LEX. 

rule  staled  and  considered,  134. 
DEPUTY, 

power  of,  757. 
DESCENT.     See  Hbie. 
DEVISEE.     See  Away-going  Crop, 

Fixtures. 
DISTRESS.    See  Sheriff,  Trespass. 
damage  feasant,  255,  274. 
for  poor-rates,  273. 
ratification  of,  783. 
grant  of  power  of,  552. 
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D0MTJ8    TUTTIBBIMUM  BJEFU- 
aiUM. 
Semayne's  case,  384. 
wlieie  liomioide  is  jijstifiable  in  resist- 
ing attempted  entry,  385. 
"where  sherift'  may  breals  the  house,  ib. 
eflect  of  statute  1  &  3  Vict.  c.  74,  88S. 
where  slieriff  may  enter  on  execution 

at  suit  of  the  Crown,  ib. 
landlord  may  enter,  the  door  being 

ojien,  387. 
landlord  may  break  inner  doors,  388. 
protection  limited  to  house  alone,  389. 
to  occupier  of  house, 
390. 
DONATIVE, 
defined,  798. 
how  resigned,  ib. 
DRUNKENNESS 

does  not  excuse  crime,  16. 
DURESS 
of  person,  when  it  avoids  contract, 

125. 
money  paid  imder,  354. 
warrant  of  attorney  obtained  by,  399. 

EASEMENT.      See    Case,   Watbe- 

COUKSB. 

right  to  support,  831. 

how  protected  by  3  &  3  "Will.  4,  c.  71, 
337. 

enjoyment  of  light,  888 
EJECTMENT.     See  Lease,  Limita- 
tion. 

rent  paid  by  mistake,  839. 

what  passes  by  judgment  in,  305. 

court  will  consolidate  actions  depend- 
ing on  the  same  title,  311. 

by  landlord  against  purchaser  under 
an  execution,  432. 

melior  est  conditio  possidentis,  638. 

by  mortgagee,  without  notice  to  quit, 
821. 

proof  in,  under  statutes  of  limitation 
801. 
ELECTION, 

doctrine  of,  163. 
EMBLEMENTS.  See  Lakblokd  and 
Tenant,  Tenant  bok  Libe. 

right  to,  218,  360,  363. 

right  of  tenant  at  rack-rent  to,  364. 

of  tenant  at  will,  365. 

of  tenant  under  execution,  366. 

may  be  distrained,  365. 

in  whom  they  vest  on  death  of  owner, 

ib. 

right  of  entry  to  carry  away,  437, 438. 
EQUITY, 

doctrine  of,  where  money  is  paid  by 
mistake,  240,  243. 

will  relieve  against  fraud,  863. 

doctrine  of,  as  to  specific  perform- 
ance, 619. 

rule  of,  in  mquale  jure,  643. 

par  delictum,  654. 


'KClVVTY— {continued. ) 
election,  635. 
discovery,  642. 
ERROR.     See  Limitation. 
redress  by  writ  of,  87,  88. 
on  attainder,  158.         * 

outlawry,  ib.,  159. 
limitation  of  time  for  writ  of,  808,  809. 
ESCAPE.     See  Shekibb. 
ESCHEAT. 

of  an  intestate's  unclaimed  lands,  317. 
ESTOPPEL.     See  Lease. 
plea  in,  must  be  certain,  176. 
general  doctrine  of,  265,  300. 
in  case  of  lease,  173,  858,  418. 
in  case  of  conveyance,  443. 
by  record,  634. 
ESTOVERS. 

right  to,  686. 
EVIDENCE, 
whether  any,  must  be  decided  by  the 
judge ;  whether  sufiicient,  by  the 
jury,  104. 
admissibility  of,  a  question  for  the 
judge,  ib. 

of  opinion  in  matters  of  science, 
837. 
extrinsic,  when  admissible,  549. 
parol,  when  inadmissil  lie,  553,  553. 
presumption  contra  spoliatorem,  848. 
the  effect  of  withholding,  *.,  848. 

of  fabricating,  846. 
presumption  rite  esse  acta,  847. 
rule  as  to  res  inter  alios  acta,  857. 
of  acts  having  a  direct  legal  opera- 
tion, 857. 

entry  against  interest,  863. 
made  in  course  of  business,  863. 
res  gesta,  868. 
of  handwriting,  889,  n.  (m). 
of  wife  against  husband,  477. 
of  custom  and  usage,  590. 

when  inadmissible,  591. 
EXCEPTIO  REI  JUDIGAT.^. 
what  it  was,  295. 
rule  as  to  res  judicata,  396. 
judgment  of  court,  when  conclusive, 
300-304, 
EXCEPTION 
in  general  clauses,  608. 
difference  between  proviso  and,  605. 
EXEOUTIO  JURIS  NON  EABET 

INJTIRIAM,  134. 
EXECUTION, 
where  protected  in  case  of  bankrupt- 
cy, 833. 
EXECUTOR.     See  Administrator, 
Fixtures. 
cannot  be  sued  at  law  for  not  paying 

a  legacy,  195. 
may  pay  himself  before  other  credi- 
tors of  testatox',  201. 
de  son  tort,  356. 

contract  by  one,  when  binding  on 
other,  783. 
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EXECUTOR— (wwfonaed  ) 
may  sue  for  breach  of  covenant  in 

testator's  lifetime,  811. 
on  wliat  contracts  lie  may  sue,  813. 
what  riglits  of  action  do  not  pass  to, 

815. 
in  possession  before  probate,  817. 
liability  of,  on  testator's  covenants 

and  contracts,  813. 
for  what  torts  he  may  sue,  815, 
liability  of,  for  torts  by  testator,  819- 

821. 
EXTENT.     S?e  Bill  op  Exchange. 
right  of  the  Crown  to  priority  under, 

67. 

FACTOR.    See  Lien,  Pmncipal  and 

Agent. 
FALSA  DEMOSrSTRA  TIO,  563. 
FALSE  REPRESENT /VTION, 
contract  how  affected  by,  703. 
FELONY.     See  Challbnqb,  Ceimi- 
NAL  Law,  Infant. 
private  remedy  suspended  by,  196. 
FERRY, 

grantee  of,  liable  to  repairs,  637. 
FICTION  OF  LAW,  120. 
FIRE, 
pulling' down  house  to  arrest  progress 

of,  3. 
destruction  of  i^remises  by,  213-215. 
FIXTURES. 

division  of  subject,  871. 
defined,  373. 

right  to,  of  heir  against  executor,  373. 
relaxation  in  favour  of  trade,  374.  . 

of  ornamental,  378. 
of  devisee  against  executor,  376. 
of  devisee  and  heir,  377. 
of  vendee  against  vendor,  ib. 
of  mortgagee  against  mortgagor, 
378. 

valuation,  ib. 
of  remainderman   or    reversioner 

against  executor,  379. 
of  landlord  aoainst  tenant,  ib. 
for  agricultural  puqioses,  380. 
tenant  must  remove  during  his 

term,  381. 
effect  of  special  usage  as  to,  383. 
what  passed  in  mortgage  by  general 

words,  583. 
FORCIBLE  ENTRY 

when  not  justifiable,  391. 
FRANCHISE 
granted  by  the  Crown,  when  void, 
53,  61. 
FRAUD.    See  Contract,  Judgment. 
dohos  cimtitu  nonpargatiir,  310. 
ex  dolo  malo  non  oritur  actio^  655. 
dolosus  nrrsatur  in  r/eneniUbtix,  264. 
judgment  may  be  iuijieachcd  for,  307. 
definition  of  dolvn,  G57. 
effect  of,  in  vitiating  contract,  703: 
deed,  650. 


'F'RA.V'D—irontinurd.) 
what  is  legal  fraud,  710. 
ni'cessity  of  proving  moral  fraud,  711. 
by  agent  in  contracting,  740. 
of  corporation,  763. 
presumption  against,  851. 
FREEHOLD.     See  Tenant  in  Fee. 
what  passes  with,  854. 

trees,  355. 
emblements,  360. 
away-going  crops,  366. 
fixtures,  870. 
FREIGHT.      See      Charter-pabtt, 
Money  had  and  received. 

GAVELKIND,  437. 
GRANT.     See  Deed. 

what  passes  by,  166,  436-429. 

construction  of,  165. 

presumption  of,  331. 

ancient,  how  construed  by  usage,  608. 

how  it  may  be  qualified  by  the  donor, 
410. 
limitations,  413. 

of  easement,  338,  300. 

title-deeds  belong  to  purchaser,  435. 

of  future  property  invalid,  441. 

rules  for  construing,  570. 

of  ferry,  637. 
GUARANTEE. 

eficct  of  alteration,  147. 

construction  of,  554. 

HEIR.      See  Executor,   Fixtures, 
Marriage,  Seisisa. 
Jicurenesi  quem  nvpiur demostrant,  457. 
beir  to  the  father  is  heir  to  the  son, 459. 

exception  in  case  of  attainder,  ib. 
nvllius  fUiis  cannot  be,  460. 
ne7no  est  hosres  vieentis,  463. 

doctrine  of  abej'ance,  463,  n.  (g). 
relaxed  interpretation  of  the  term 
"heir,"  464. 
Jiwreditas  nnn  quavi  asccndit,  469. 
rule,  ho^Y  qualified  by  slat.  3  it  4 

Will.  4,  c.  106;  470. 
lineal  descent  preferred,  471. 
exclusion  of  the  half  blood,  ib. 
did  not  hold  on  the  descent  of 
the  Crown,  473. 
primogeniture,  318,  319. 
HEIRLOOMS, 

nature  of,  435. 
HEIRS  OF  THE  BODY, 

the  ^\'ords  how  construed,  503. 
HERIOT 

reserved  bv  lessor,  616. 
HIGHWAY, 
when  impassable,  what  right  of 

way,  8. 
provisions  ■  for  stopping  or  diverting 

to  be  construed  liberally,  8. 
who  liable  for  repair  of,  193. 
HOJIICIDE, 
in  what  cases  excusable,  11,  385. 
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HONORARIUM 

not  recoverable  at  law,  670,  n.  (<?). 
HOUSE.     See  DoMtrs. 
HOUSE  OF  COMMONS, 
member  of,  privileged  from  arrest, 

151. 
warrant  of  Speaker,  91 . 

how  construed,  856. 
its  order  to  publish,  whetlier  a  de- 
fence to  an  action  for  libel,  ib. 
proceedings  in  such  actions,  how 
stayed,  ih. 
HUSBAND  AND  WIPE.     See  Mak- 
KiAGB,   Principal  and    Agent, 
Tenant  by  the  Curtesy. 
wife  not  held  guilty  of  crime  when 

under  husband's  subjection,  17. 
right  of  hu'iljand  to  emblements,  302. 
contract  of  wife  void,  621. 
HYPOTHECATION  BONDS, 
how  paid,  321. 


INDICTMENT.      See    Judgment, 
Tkbason. 

remedy  by,  191,  193.  ■ 

malicious,  101. 

may  fail  on  ground  of  remoteness, 
211. 

rejection  of  surplusage  in,  561. 

reference  to  other  counts  in,  601. 

for  misdemeiinor,  139. 

relative  words,  how  referred,  606. 
INEVITABLE  ACCIDENT, 

action  will  not  lie  for,  347. 
INFANT.     See  Limitation. 

contract  by,  for  necessaries,  475,  -476. 

at  what  age  he  is  doli  incapax,  284. 

malitia  siipplet  cetatem,  ib. 
except  in  rape,  285. 
INJURY.    See  Case,  Jus,  Nuisance, 
Petition  of  Right. 

where  no  action  lies  for,  2,  185,  187. 

i-einedy  by  indictment,  191. 

where  caused  by  felonious  act,  civil 
remedy  suspended  till  after  trial, 
153,  196. 

damnum  absque  injuria,  184.  , 

damage  caused  by,  when  too  remote, 
193. 

remedy  by  operation  of  law,  198.  See 
Remittee. 

voluntarily  incurred,  no  remedy  for, 
245. 

trivial — de  miiiimis  non  curat  le.i\  134. 

occasioned,  by  plaintiff's  unskilful- 
uess,  340. 

whether  trespass  or  case  be  the  pro- 
per form  of  action  for,  350. 
INNKEEPER, 

liabihty  of,  033. 
INSURANCE.     See  Maeine  Insur- 
ance, Policy  of  Insurance. 
INTEREST 

dependent  on  principal,  439. 


ISSUE, 
The  word  how  construed  in  a  will, 

501. 
dying  without,  ib. 

JOINT  DEBTOR, 

absence  beyond  seas  of,  807. 
JUDGE.     See  Jury. 

jurisdiction  of,  76. 

at  chambers,  78. 

not  liable  for  judicial  act,  82. 

unless  it  exceeds  his  jurisdiction,  89. 

cannot  act  when  interested,  111-115. 

misdirection  of,  105. 

proper  functions  of,  100,  104,  390. 

power  to  certify,  136. 

liability  of,  for  offlcers,  772. 
JUDGMENT.     See  Pleading. 

the  Crown  has  priority  in  satisfac- 
tion, 67. 

statute  11  Geo.  4  &  1  Will.  4,  c.  70, 
extends  to,  on  indictment,  71. 

nunc  pro  tunc,  116. 

non  obstante  mredieto,  130. 

arrest  of,  ib. 

relation  of,  123. 

conclusive  with  respect  to  what  par- 
ties, 300,  302-305,857-860. 

exception  in  ejectment,  306. 

impeachable  for  fraud,  307. 

obtained  by  collusion,  661. 

presumption  as  to  regularity  of,  854. 

I'ecovered  against  joint  debtor,  807. 

in  rem  and  inter  partes,  859. 
JURY. 

province  of  judge  and  jury  defined, 
99-100. 

in  malicious  indictment,  101. 

in  libel,  103. 
JUS 

respicit  mquitatem,  143. 

ubijus,  ibi  remedium,  180. 

inmquali  jura,  meUor  est  conditio  pos- 
sidentis, 638. 

prior  tempore,  potior  juri',  360. 
JUSTICES, 

liability  of,  85. 

cannot  act  when  interested,  114. 

party  to  be  summoned  before  convic- 
tion by,  109, 110. 

cannot  delegate  their  functions,  757. 

proceedings  before,  853. 

KING.     See  Crown. 
maxims  relating  to,  46-75. 
how  subject  to  the  law,  46. 
twofold  character  of,  47. 
is  beneath  the  law,  48. 
never  dies,  49. 

descent  in  respect  of,  50,  473. 
how  circumstanced  as  to  personal 

property,  51. 
can  do  no  wrong,  ib. 
grant  by,  when  void,  53,  54. 
how  construed,  540. 
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Kl'NG— (continued.) 
remedy  ;i,!j:ainsl,  56 
petition  of  viglit,  57,  58. 
not  responsible  for  laches  of  servants, 

59. 
■what  fiivours  cannot  be  conferred  on 

subject  by,  60. 
cannot  pardon,  when,  61. 
right  of,  not  barred  by  lapse  of  time, 

63. 
limitation  of  rule,  63. 
where  property  in  chattel,  &c.,  vests 

in,  jointly  with  subject,  66. 
execution  at  suit  of,  (!7. 
not  bound  by  statute  unless  named, 

69. 
not  bound  by  rule  as  to,   how  re- 
stricted, TO,  71. 
allegiance  to,  cannot  be  abjured,  73. 
not  liable  for  personal  negligence  of 

his  servant,  774. 
eft'ect  of  ratification  by,    of  act  of 

officer,  783. 

LAND, 
entrv  on  another's  when  excusable, 

273. 
legal  definition  of,  349,  353. 
whether  building  passes  with,  354. 
liability  in  respect  of  nuisances  to,  771 . 
parol  licence  to  enter  on,  795,  n.  (?). 
LANDLORD  AND  TENANT,     gee 

DoMUS,    Eject.mekt,   Fixtures, 

Lease,  Peopekty. 
apportionment  of  rent,  when  land 

lost  by  casualty,  213. 
apportionment   of  rent,   in   case  of 

eviction,  258. 
right  of  landlord  to  distrain,  373. 
liability  of,  premises  being  destroyed 

by  fire,  213-215. 
liability  of  tenant  for  waste,  357. 
where  tenant  maj'  cut  down  trees  for 

I'epairs,  358. 
right  of  tenant  to  emblements,  360- 

"365. 
right  of  tenant  to  away-going  crop, 

"366-360. 
liabilit}'  im  covenants  running  with 

the  land,  630. 
custom  of  the   country  in  farming, 

where  admissible,  590,  591. 
qui  seniil  coninioduni  sentire  debit  et 

onuK.  630. 

applied  to  the  liability  of  tenants 
to  repair,  631. 
liability '  of  landlord  for  bailiff  dis- 
training, 783. 
customs  affecting,  836. 
presumption  of  licence  between,  848, 
LAPSE 
of  church  preferment  to  the  Crown, 

63. 
notice  to  patron  of  presentee's  insuf- 
ficiency, 169. 


LARCENY 

inrespect  of  property  found,  724,  735. 
LAW 

is  founded  in  reason,  145. 

how  this  proposition  must  be  mider- 
stood,  149,  150. 

regards  the  course  of  nature,  331. 

ignorance  of,  doesnot  e.\cuse,231,241. 

authority  implied  by,  431. 

prohibition  implied  by,  432. 
LAWS, 

necessity  of  obedience  to  existing,  13. 

when  obligatory  19. 

when  opposed  to  law  of  God,  19-31. 

framed  to  meet  cases  of  ordinary  oc- 
currence, 41-48. 

sovereign  subject  to,  46. 

have  no  force  beyond  territory,  98, 
n.  (70. 
LEASE.  See  Landlokdakd  Tenant. 

exception  of  trees  in,  151. 

for  what  term  warranted  by  power, 
165,  166. 

whore  void  or  voidable,  167. 

by  estoppel,  173. 

whether  act  of  God  discharges  les- 
see, 213,  314. 

of  minerals  gives  right  to  open  mines, 
353,  427. 

rig-lit  of  lessor  to  enter  to  fell  timber, 
"427. 

effect  of  a  covenant  to  repair,  581. 

agreement  for,  486. 

certainty  of,  how  ascertained,  555, 556. 

how  a  power  to  lease  may  be  exer- 
cised, 635. 
LIBEL.     See  Case,  Slasder. 

definition  of,  285. 

wliat  malice  will  sustain  action  for, 
285,  286. 
LICENCE, 

to  enter  upon  laud,  271.   273,  795, 
n.  (?.) 

abuse  of,  will  not  make  party  a  tres- 
passer cib  initio.,  272. 

from  lessor  presumed,  848. 
LIEN.     See  Landlord  akd  Tenant, 
Limitation,      Principal      and 
Agknt. 

of  a  broker  on  goods  of  his  principal, 
618. 

of  a  banker,  ib. 
LI(411T, 

prescriptive  right  to  enjoyment  of, 
338. 
LIMITATION  OF  ACTIONS, 

operation  of,  how  prevented,  585. 

appropriaticm  of  payments  in  refer- 
ence to,  728. 

acknowledgment  of  debt  barred  by, 
755. 

policytif  statutes  for,  800. 

ejectment,  801. 

debt  and  covenant,  803. 

on  simple  contracts,  804. 
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LIMITATION  OF  ACTIONS— (com. ) 

on  merchants'  accounts,  805. 

effect  of  part  payment  by  one  con- 
tractor, ib. 

in  case  of  absence  beyond  seas  of 
joint  debtor,  807. 

ex  delicto,  808. 

writ  of  error,  ib. 

prescription,  808,  809. 

run  from  what  times,  810. 
LUNATICS, 

when  chai'gable  for  their  acts,  14-16, 
283. 

saving  in  favour  of,  in  Statute  of 
Limitations,  804,  806. 

admissibility  of  evidence  respecting, 
838. 

MAGISTRATES.     See  Jitstiobs. 
MAINTENANCE,  361. 
MALICIOUS  PROSECUTION, 

action  for,  195. 
MANDAMUS 
does  not  lie  to  the  Crown,  196. 

to  do  an  impossibility,  233. 
MANOR, 
what  passes  by  grant  of,  435,  436. 
right  of  purchaser  of,  to  fine  paid 

after  contract  for  sale,  587. 
customs  of,  when  bad,  837. 
MARINE  INSURANCE, 
perils  of  the  sea,  what,  303. 
evidence  as  to  risk,  839-841, 
construction  of  general  words  in,  534. 
MARKET  OVERT 
defined,  733. 

Crown  not  bound  by  sale  in,  69. 
sale  in,  333,  419,  730,  735. 
custom  of  London,  723. 
MARRIAGE.     See  Heik. 

extinguishes  a  debt  between  the  par- 
.       ties,  119. 

exceptions,  ib. 
■can  a  clergyman  be  sued  at  law  for 

refusing  to  perform  ?  196,  n.  (.s). 
consemus  facit  matrimonium,  447. 
per  verba  de  prcBsenti,  448. 
per  verba  defuiuro,  453. 
between  parties  under  age,  454. 
consent  of  parents  or  guardians,  455. 
of  members  of  the  Royal  family,  456. 
according  to  the  lex  loci,  for  what  pur- 
poses valid,  461. 
at  British  embassies,  &c.  461,  n.  {x). 
contract  for,  how  discharged,  794.' 
proof  of  foreign  law  respecting,  843. 
presumption  in  favour  of,  851. 
MASTER   AND    SERVANT.      See 
Principal  abd  Agent. 
servant  justified  for  acts  done  in  de- 
feuding  master  from  felony,  11. 
not  justified  in  coinmittlhg  crime, 
14 
communication  of  the  character  of  a 
servant  is  privileged,  287. 


MASTER  AND  SERVANTS— (ram.) 
what  constitutes  the  relation  of,  760, 

761. 
respondeat  superior,  759. 
liability  of  shipowner,  760. 
job-master,  768. 
qualification  of  general  rule,  765. 
liability  of  public  functionaries,  773. 
of  sheriff,  764. 
of  servants  of  the  Crown,  59, 
773,  774. 
MERCHANTS'  ACCOUNTS, 
limitation  of  actions  on,  805. 
MERGER, 

definition  of,  165. 
MINERALS.     See  Lease. 
property  in,  353. 
reservation  of,  to  grantor,'439. 
not  rateable  to  poor,  593. 
MISCHIEVOUS  ANIMALS, 

liability  of  owner  of,  347. 
MISDEMEANOUR.     See  Conspira- 
cy,   Criminal    Law,    Criminal 
Intention. 
in,  all  are  principals,  139. 
MISTAKE 
in  written  instrument  not  varied  by 
parol  evidence,  553. 
MONEY  HAD  AND  RECEIVED, 
where  the  action  for,  lies,  77,  334, 

249,  640. 
action  for  freight  on  treasure  paid  by 
captain  of  a  king's  ship,  235. 
MONEY  PAID, 
where  recoverable,  and  where  [not, 

335-338. 
voluntary  payment,  349. 
compulsory  payment,  350-253. 
application  of,  737. 
pnyment  in  satisfaction,  797. 
MORTGAGE.     See  Ejectment. 
how  a  posterior  mortgage  may  be 

tacked  to  a  prior,  330. 
mortgagee  and  tenant,  831. 
MURDER.     See  Criminal  Law. 
special    malice  not  requisite  to  be 
proved,  377. 
NECESSARIES, 
liability  on    infant's,    contract    for, 

475-477. 
husband's  liability  for  wife's,  753. 
NECE^^f^ITAS   INDTICIT  PRIVI- 
LIOEUM. 
when,  3. 

quoad  jura  privftta,  8,  17. 
necessity  of  self-preservation,  11. 

of  obedience,  13. 
necessity  resulting  from  act  of  God, 

14. 
of  stranger,  17. 
law  must  yield  to,  333. 
NEGLIGENCE, 
resulting  from  plaintiff's  unskilful,- 

ness,  340. 
collision  between  vessels,  340,  344. 
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NEGLIGENCE— (m)i«re«c(?.) 
•in  keeping  dangerous  instruments, 
343. 

misclnevous  animals,  347. 
doctrine  as  to,  G40. 
NEW  TRIAL, 
on  account  of'  misdirection,  105,'  135. 
in  penal  actions,  105. 
not  granted  where  the  matter  in  dis- 
pute is  inconsiderable,  134. 
iYOiV  COMPOS  MKNTIS, 
whether  criminally  liable,  14-16,  2R3. 
what  is  criminal  self-destruction,  283. 
saving  in  favour  of,  in  statute  of  limi- 
tations, 804,  800. 
admissibility  of  evidence  respecting, 
838. 
NONSUIT, 

illesal — bill  of  exceptions,  159. 
NOSCITUR  A  SOCIIS. 
rule  explained,  523. 
applied  to  a  policy  of  insurance, 

524. 
to  wills,  525. 
conjunctive  and  disjunctive,  526. 
rule  applied  to  statutes,  5'28. 
NOVA  G0N8TITUTI0, 

rule  as  to,  33-37. 
NUDUM  PACTUM, 

definition  of,  669. 
consideration  requisite  to  sustain  a  con- 
tract in  geneial,  ib. 

a  contract  under  seal,  670. 
good,  ib. 
valuable,  ib. 
a  simple  contract,  671. 
bill  of  e.xcliange,  promissory 
note,  670. 
consideration,   legal,    definition    of, 

072. 
cons'.deration,  a  benefit  to  defendant 
or  detriment  to  plaintiff,  072. 
what  moral  obligation  is  sufficient, 
675. 
consideration  executed,  079. 
implied  request,  680. 
allegation  of  request,  681. 
precedent  good  consideration  how 
revived,  682. 
concurrent,  688. 
promise  express  or  implied,  685, 
686. 
continuing,  689. 
executory,  690. 
NUISANCE,'' 
indictment  for,  192. 
action  for,  193,  336,  350. 
remedy  for,  in  equity,  433. 
whether  it  can  be  pardoned  by  the 

Crown,  61. 
liability  of  owner  for,  771. 
NULLUM    TEMP  US    OCCURBIT 
BEGI.     See  Quark  iMPEDrT. 
'meaning  of  the  maxim,  62. 
how  qualified  by  statute,  63. 


OMNIA  PR^SAMUNTUE  RITE 

ESSE  ACTA,  847. 
OPTIMUS  INTERPRES  RERUM 

USUS,  823. 
OUTLAWRY.     See  Ekkor. 

PAR  DELICTUM, 
rule  stated,  043,  045. 
applied  to  illegal  agreement,  643, 
64.5. 
applied  to  wager,  644. 

insurance,  647. 
composition-deed,    647, 

648. 
joint  tort-feasors,  654. 
qualification  of  rule  as  to,  646. 
rule  as  to,  in  equity,  ib. 
PARDON, 
cases  in  which  the   Crown  cannot 
gi'ant,  61. 
PARLIAMENT.    See  House  of  Com- 
mons, Statutes. 
PARSON, 

right  of,  to  emblements,  362. 
action  against  executors  of,  for  dilapi- 
dations, 822,  n.  (p). 
PARTNER.      See    Pkincipal    and 
Agekt. 
where  party  represents  himself  to  be, 

162. 
right  of  survivorship  between,  406, 

407. 
when  executors  of  a  deceased,  may 

take  his  place,  618. 
how  parties  may  limit  the  legal  effect 
of  partnership,  627. 
as  in  the  case  of  freehold  lands,  628. 
limitation  of  liability  of,  037. 
continuing  dealings  after  change  of 

firm,  731. 
responsibility  of,  how  created,  743, 

745. 
responsibility  of,  for  fraud  of  co-part- 
ner, 744. 
PATENT, 
effect  of  entering  disclaimer  under 

Stat.  5  &  6  Will.  4,  c.  83  ;  37. 
retrospective  operation  of  Act  as  to, 

38,  39. 
who  is  entitled  to,  324. 
construction  of,  492. 
PAWNBROKERS, 

acts  relating  to,  722,  723,  n.  (y). 
PAWNOR, 

right  of  action  by,  425. 
PENALTY, 
seizure  for,  under  the  revenue  laws, 

68. 
debt  for,  under  statute,  184. 
PERSONA  GONJUNCTA,  474. 
PETITION  OF  RIGHT, 
remedy  by,  for  wrong  occasioned  by 
the  Crown,  57,  58. 
or  its  servants,  59. 
when  it  will  not  lie,  821. 
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PLEADING.    See  Estoppel. 
effect  of  pleading  over,  129,  535. 
ambiguity  in,  535. 
surplusage  in,  559,  560. 
certainty  in,  176. 
apices  juris,  ib. 

ambiguous,  shall  be  taken /orii«s  con- 
tra proferentem,  535,  536. 
cured  by  pleading  over,  ib. 
of  proviso,  603,  904. 
effect  of  videlicit  in,  561,  n.  (m). 
POLICY  OF  INSURANCE, 
void  as  against  vyhom,  356. 
court  will  consolidate  several  actions 

on  the  same,  311. 
on  a  life,  avoided  by  suicide  of  as- 
sured, 283. 
interpretation  of  general  terms  in,  493. 
effect  of  warranty  in  reference  to,  708. 
how  afi'ected  by  conduct  of  master 

and  crew,  761.  * 

how  vitiated,  710,  743. 
evidence  in  action  on,  839-841. 
POSSESSIO  FBATMIS 

rule  as  to,  473. 
POWER, 
execution  of,  497. 

by  will,  498,  584. 
of  power  to  lease,  635. 
PRACTICE, 
necessity  of  adhering  to  rules  of,  127. 
prior  tempore  potior  jure,  316-318. 
PREAMBLE 

of  statute  when  considered,  509. 
PRECEDENTS 
must  be  followed,  140. 
exceptions,  148,  144. 
PRESCRIPTION, 
right  to  support  of  house  by,  185,  331. 
liability  to  repair  by,  313. 
right  to  use  of  water  by,  335. 
under  stat.  3  &  3  Will.  4,  c.  71 ;  337, 
339. 
PRESUMPTION 
against  illegality,  668. 
in  favour  of  title,  852. 
PRIMOGENITURE, 

law  of,  318. 
PRINCIPAL  AND  AGENT.  See  Ca- 
veat Emptoe,  Contract,  Lien, 
Master  and  Sebvant. 
right  of  set-off,  152, 
adoption  of  contract,  632. 
general  rule,  quifacit  per  aliwmfacit 

per  se,  734. 
payment  to  or  by  agent,  735. 
delivery  of  goods  to  carrier,  787. 
agency  for  sale  of  goods,  738-741. 
cfiil  credere,  738. 
liability  of  agent,  734,  788-741. 

co-partnership,  743,  745. 
railway  companies,  746. 
agency  how   constituted, 

748. 
husband,  753. 


PRINCIPAL,  &c.— (continued.) 
sheriff,  ib. 
shipowner,  751. 
ratification  of  agent's  act,  775,  779. 

in  actions  of  tort,  780. 
agent  cannot  delegate  his  authority, 
755. 

except  in  certain  cases,  757. 
hability  of  master  for  tort  by  servant, 
759. 

exceptions,  where  the  tort  is  wilful, 
764. 

public  functionaries,  772. 
servants  of  the  Crown,  773,  774. 
criminal  law,  775,  n.  (x). 
PRINCIPAL  AND  SURETY. 

surety,  when  released,  628. 
PRIVILEGE    OF    PARLIAMENT, 

151 
PRIVILEGED    COMMUNICA- 
TIONS, 
what  are,  387. 
PRIVITY,  678. 
PROCESS 
cannot  be  served  on  Sunday,  23. 
mistaken  serving  of,  whether  action- 
able, 187. 
PROPERTY 
in  land,  when  trees  excepted  from 

demise,  151. 
sic  uiere  tuo  ut  alienum  non  Icedas,  337. 
in  land,  349,  352. 
in  surface  and  minerals,  353. 
in  trees,  357-359,  437. 
how  acquired  by  occupancy,  316. 
in  animals /cfOJ  natitne,  318. 
absolute  and  special,  435. 
personal,   follows   owner's  domicO, 

463. 
when  found,  724. 
PUBLIC  COMPANIES, 
rules  for  construing  Acts  relating  to, 

587-539. 
liability  of,  to  repair  works,  631,  682. 
PUBLIC  AND  PRIVATE  ACTS, 

distinction  between,  7,  8. 
PUBLIC  FUNCTIONARIES, 
liability  of,  for  acts  of  agents,  773. 
presumption  as  to  execution  of  docu] 
ments  by,  848. 

Q  TJARE  IMPEDIT 
by  the  Crown,  where  preferment  has 

lapsed,  64. 
by  tenants  in  common,  381. 
QUARTER  SESSIONS, 
where  concurrent  in  jurisdiction  with 
assizes,  39. 
QUEEN.     See  Ckown,  Kikg. 

RAILWAY  ACTS 

construed  strictly,  5,  537,  539. 
RAILWAY  COMPANIES, 

money  exacted  by,  recoverable,  253. 

right  of,  as  to  constructing  a  bridge, 
428. 
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RAILWAY  COMPANIES— (tow.) 
like  other  carriers  as  to  delivery  of 

goods,  737. 
implied  authority  of  station  master 
^  of,  738. 
liable  in  trover   for  conversion  by 

agent,  760. 
may  be  liable  for  an  assault  ratified 

by,  781. 
liability  of  committee-men,  746. 
agency,  how  constituted,  748. 
action  for  recovery  of  deposit,  750. 
failure  of  consideration,  ib. 
effect  of  executing  deed,  751. 
fraud,  ib. 
RAPE.    See  Ckiminal  Lavt,  Infant. 
BATIHABITIO, 
general  rule  as  to,  775. 

illustrated,  776. 
eifect  of,  in  actions  e.x  delicto,  780. 
RE-CAPTION, 
right  of  entry  to  re-capture,  273. 
limitation,  274. 
RECEIPT, 

loss  of,  298. 
RECORD, 

obligation  by,  how  discharged,  786. 
RELATION, 
doctrine  ot^ — with  respect   to  judg- 
ment, 121. 

statute,  123. 
in  case  of  title  to  copyholds,  121. 
trespass,  121. 
deed  of  appointment,  124,  n. 

RE3IAIKDER, 

where  void,  168,  169. 
REJIEDY.     See  Case,  Injury. 

vbi  jun  ibi  remedi^un,  180. 
REMITTER, 

doctrine  of,  198. 
RENT 

passes  by  ffrant  of  reversion,  435. 

replevin; 

surety  on  replevin  bond  discharged 
by  death  of  distrainee,  220. 
EE8  lyTER  ALIOS  ACTA,  857. 
RES  JUDICATA, 

doctrine  ot  law  as  to,  296. 
RESTITUTION, 

in  cases  of  capture,  ri4."). 
RETAINER,     See  Executoh. 

doctrine  of,  201. 
REVERSIONER.     See  Case,  Exbc- 
UTOK,  Fixtures. 

whether  liable  for  nuisance,  771. 


SALE    OP    GOODS.      See    Caveat 
Emptor,     Contract,      Market 
Overt. 
effect  of  a  sale  on  credit,  618. 

8 ALUS  POPULI 8UPBEMA  LEX, 
1,9. 


SEA, 
collision  at,  844. 

absence  beyond,  of  joint  debtor,  807. 
SEA-WALL, 

■who  liable  lo  repair,  212. 
SEISIN  A  FACIT  8TIPITEM.  See 
Heir. 
rule  explained,  466. 

did  not  apply  to  estates  tail,  &c., 
468. 
succession  of  a  sister  in  preference  to 
a  half-brother,  473. 
abrogated  by  Inheritance  Act.  ib. 
SET-OFF.      See     Principal      and 
Agent. 
reason  of  the  law  of,  309. 
SHELLEY'S  CASE, 

rule  in,  497. 
SHERIFF.     See  Bankrupt,  Domus, 
Execution,  Extent. 
liability  of,  for  ministerial  act,  12. 
judicial  act,  84. 
in  trover  and  trespass,  123,  n.  (m). 
action  against,  for  an  escape,  187. 

for  a  false  return,  188. 
when  liable  for  act  of  bailiff,  261,  753. 
when  a  trespasser  ab  initio,  271. 
liability  of,  for  mistaken  seizure,  292. 
may   summon   the  poase   comitatus, 

431. 
construction  of  return  by,  532. 
liability  of,  for  executing  writ  after 

a  supersedeas,  764. 
action  by  executor  ai^ainst,  for  false 
return,  816. 
SHIPOWNER, 
liability  of,  for  collision,  344. 
riglit  of,  in  case  of  capture,  345. 
liability  of  master  of  ship  for  repairs, 

751. 
for  act  of  crew,  760. 
for  insurance,  778. 
SLANDER.     Slc  Case. 
privileged  communications,  287. 
literary  criticism,  288. 
infei-ence  of  mahce  in,  285,  290. 
SPECIAL  CASE, 

plaintiff  refusing  to  prepare,  155. 
SPECIAL  VERDICT, 

how  construed,  155. 
SPECIALTY.  See  Bond,  Covenant, 
Deed. 
discharged  by  agreement  under  seal, 
7H0. 

accord  and  satisfaction,  790. 
STARE  DECISIS, 
rule  as  to,  140. 
innovation  discouraged,  141. 
qualification  of  rule  as  to,  143. 
STATUTE  OF  FRAUDS.     See  Con- 
tract, Le\se. 
STATUTE  OF  LIMITATIONS.   See 
Limitation. 
effect  of  a  conditional  iiromise,  585. 
part  payment,  807. 
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STATUTES.     See  By-Law,  Clausu- 
i,A,  Derogatokia,   Laws,  Rail- 
way Acts. 
construction  of,  as  to  compensation, 

5, 
distinction  between  public  and  pri- 
vate, 7. 
repeal  of  prior  statute,  27. 
effect  of  repeal,  30. 
cannot  be  dispensed  with,  785. 
when  act  begins  to  operate,  31. 
common  law  yields  to,  33. 
ancient  custom  yields  to,  ib. 
when  not  reviyed,  31. 
not  retrospective,  34. 
exceptions,  38. 
void,  where  opposed  to  the  law  of 

God,  19. 
casus  omissus,  44. 
how  far  the  crown  is  bound  by,  6S- 

73. 
remedial,  how  construed,  80. 
date   from  the  giving  of  the  royal 

assent,  33. 
construction  of,  how  guided  by  con- 
venience, 175. 
where  words  applicable  to  inferior 

degree  are  used,  580. 
to  be  construed  according  to  maker's 

intention,  507,  555. 
penal — construction    of,     184,    508, 

509,  664. 
general  princiiales  of  construction, 
507,  521. 

founded  on  intentions  of  Parlia- 
ment, 509. 
every  word  should  take  effect, 

511,  531. 
words  to  be  construed  in  ordi- 
nary sense,  510-513. 
how  limited  by  preamble,  509. 
technical  terms,  312. 
ex  mdeaedeniibua  et  consequenti- 

bus,  531. 
full  effect  to  be  given  to  words 

of,  522. 
nosdtur  sociis  applicable  in  con- 
struction of,  538. 
a  verbis  legis  non  est  recedendum, 

555. 
exprestum  facit  ees&are  taciturn, 

594. 
literal  construction,  how  far  fol- 
lowed, 613. 
guided     by     contemporaneous 

opinion,  609. 
evidence  of   usage  to  explain, 
835. 
acts  relating  to  public  companies, 

537. 
remedy  given  by,  when  cumulative, 

595. 
application  of  maxim  expressio  unius, 

&c.,  to  construction  of,  593,  593. 
exemptions  conferred  by,  593. 


STATUTES  CITED. 
13  Ed.  1,  St.  of  West.  2,  c.  1 ;  396. 
St.  of  West.  3,  c.  18;  410, 

11.  (?)■ 
c.  24 ;  182. 
18  Ed.  1,  St.  1,  c.  1 ;  395. 
17  Ed.  3,  c.  6  ;  395. 
4  Ed.  3,  c.  7  ;  810. 

20  Ed.  3,  c.  1;  00,  n.  (0. 

25  Ed.  3,  St.  5;  816,  n.  (i). 
34  Ed.  3,  c.  15  ;  396. 

4  Hen.  7,.c.  24;  398,  n.  (I). 

21  Hen.  8,  o.  11  ;  724,  n.  (c). 

28  Hen.  8,  c.  11 ;  362. 
82  Hen.  8,  c.  1  ;  308. 

c.  34 ;  423. 
c.  36 ;  398. 

33  Hen.  8,  c.  39  ;  67,  n.  (o),  163. 

34  &  35  Hen.  8,  c.  5  ;  398. 

c.  20  ;  334,'  n.  (0- 

5  &  6  Ed.  6,  c.  16  ;  667. 
13  Eliz.  c.  4  ;  07. 

c.  5 ;  364. 
c.  10  ;  167. 

31  Eliz.  c.  13 ;  734,  n.  (c). 
43  Eliz.  c.  3  ;  593. 

c.  6  ;  136. 
1  Jac.  1,  c.  21 ;  732. 
21  Jac.  1,  0.  3 ;  55,  n.  (u),  325. 
c.  4;  803,  n..(M). 
c.  16  ;   63,   800,  801,   803, 
805,  811. 
13  Car.  3,  c.  84;  899. 
17  Car.  3,  c.  8;  116. 

29  Car.  2,  c.  3  ;  35,  323. 

c    7  •  22   23 

30  Car.  3,  st.  l'  c.  7 ;  820,  n.  (0- 

4  &  5  W.  &  M.  c.  24 ;  820,  n.  (0- 
7  Will.  3,  c.  3  ;  63. 

7  &  8  Will.  3,  c.  25  ;  653. 
10  &  11  Will.  8,  0.  17  ;  653. 

c.  24  ;  23,  n.  (r). 

13  Will.  3,  c.  3;  84,  n.  (d). 
4  Ann.  c.  16  ;  624,  n.  (re). 

6  Ann.  c.  31; '214. 

8  Ann.  c.  19  :  326. 

10  Ann.  c.  23  ;  653. 

4  Geo.  2,  c.  28  ;  597. 

7  Gfo.  2,  c.  8  ;  171,  n.  (y). 

11  Geo.  2,  c.  19 ;  43,  218,  272,  274, 

365,  387. 

12  Geo.  2,  c.  38  ;  652. 
17  Geo.  2,  c.  38  ;  272. 
34  Geo.  2,  o.  44 ;  95. 

26  Geo.  2,  c.  33  ;  172,  449. 

1  Geo.  3,  c.  23  ;  84,  n.  (d). 

9  Geo.  3,  c.  16  ;  63. 
12  Geo.  3,  c.  11  ;  456. 

14  Geo.  3,  0.  78  ;  617. 
17  Geo.  3,  c.  26  ;  230. 

25  Geo.  3,  c.  18 ;  107,  n.  («). 

32  Geo.  3,  c.  58 ;  63. 

33  Geo.  3,  c.  13  ;  31. 

34  Geo.  3,  c.  61 ;  23,  n.  (r). 
39  &  40  Geo.  3,  c.  98  ;  404. 
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STATUTES  CITED  (continued.) 
43  Geo.  8,  c.  99  ;  156,  733. 
46  Geo.  3,  c.  65 ;  249. 
49  Geo.  3,  c.  131;  335,  n.  (/). 
53  Geo.  3,  c.  137 ;  806. 
56  Geo.  3,  c.  50;  365,  n.  (J). 
59  Geo.  3,  c.  46  ;  814. 
4  Geo.  4,  c.  76  ;  455. 

c.  91;  461,  n.  (s). 

6  Geo.  4,  c.  16  ;  335. 

c.  94;  721. 

7  «&  8  Geo.  4,  c.  18  ;  344. 

c.  37 ;  734,  n.  (c). 
c.  39 ;  97,  196,  n.  (a), 
733,  874. 
9  Geo.  4,  c.  14 ;  39  ;  755. 

c.  81;  385,   n.   {k),  313, 

n.  (c). 
c.  91 ;  461,  n.  (x). 
11  Geo.  4  &  1  "Will.  4,  c.  70  ;  71. 
1  Will.  4,  c.  3  ;  33. 
3  Will.  4,  c.  39  ;  33,  n.  (j). 

c.  45  ;  593. 
3  &  8  Will.  4,  c.  71 ;  337,  839,  850. 
c.  100 ;  610, 

3  &  4  Will.  4,  c.  3  ;  257. 

c.  15 ;  276. 

c.  27 ;  301,  803,  805, 
n.  (a). 

c.  31;  31,  n.  (g). 

c.  43  ;  31,  n.  (A),  78, 
n.  (A),  185,  n.  (0, 
803,  815,  818,  819. 

c.  74;- 898. 

c.  106;  447,  n.  (a), 
458,  459,  466,  467, 
469,  470.  473. 

4  &  5  Will.  4,  c.  32  ;  218. 

c.  63  ;  135,  n.  («). 

5  &  6  Will.  4,  c.  83  ;  37. 

6  &  7  Wm.  4,  c.  71 ;  110. 

c.  76 ;  745. 
c.  85 ;   453,    455,    n. 
(»),  456. 

7  Will.  4  &  1  Vict.  c.  33 ;  456. 

c.  78;63,n.  (a). 

1  Vict.  c.  36 ;  399,  413,  n.  («),  444, 

n.  (J),  445,  B.  (c),  498,  n.  (m), 

501,  n.  (y),  503,  n.  (c),  584,  601. 

1  &  3  Vict.  c.  74 ;  886. 

c.  110 ;  336. 
3  &  3  Vict.  c.  39  ;  35,  138,  n.  (m). 
c.  87,  n.  (/i). 
c.  71 ;  723. 

3  &  4  Vict.  c.  9  ;  91. 

c.  52;  50,  n.  (0. 
c.  73 ;  456. 

4  &  5  Vict.  c.  1 ;  38. 
5&6Vict.  c.  89;  731,  n.  (o). 

c.  45;  35,  n.  (!5),336,n. 

(X). 

0.  93 ;  376. 

c.  113;  449,  n.  (i). 


5  &  evict,  c.  116;  161. 

6  &  7  Vict.  c.  18,  s.  4 ;  32,  221,  560, 

n.  (*). 
c.  73;  39,  n^i). 

7  &  8  Vict.  c.  13  ;  337,  n.  (a). 

c.  66  ;  461,  n.  (m). 

c.  76;  486,  530,  n.  (c). 

c.  81 ;  449,  450. 

c.  96  ;  161. 

c.  106;  581,  n.  (a). 

c.  110 ;  171. 

8  &  9  Vict.  c.  10  ;  330. 

c.  16  ;  808. 

c.  18 ;  70. 

c.  87;  873,  n.  (as). 

c.  106 ;  37,  n.  (<?),  417, 

486,  530,  n.  (c),  581, 

n.  (m). 
c.  109 ;  36,  423,  n.  (A), 

644. 

9  &  10  Vict.  c.  66;  39,  n.  (A). 

c.  93  ;  818,  821. 
0.  99  ;  317,  n.  (/). 

10  &  11  Vict.  c.  83:  461,  n.  («). 

c.  95;  836,  n.  Oi'). 

11  &  12  Vict.  c.  12;  68. 

c.  42 ;  871. 

c.  44;  86,  n.  (5). 

12  &  18  Vict.  c.  106  ;  35,  n.  (y),  235, 

323,  383,  n.  (/)  873. 
18  &  14  Vict.  c.  31 ;  27,  n.  (h)  31. 

14  &  15  Vict.  c.  25  ;  364,  380,  381. 

c.  99  ;  873,  n.  (a). 
c.  100  ;  10,  n.  (h),  279, 

313,  n.  W. 

15  &  16  Vict.  c.  13 ;  337,  n.  (a). 

c.  76;  78,   n.    (&)   (I), 

314,  n.  (/),  809. 

16  &  17  Vict.  c.  83  ;  478. 

17  &  18  Vict.  c.  36  ;  443,  n.  («) 

c.  135  ;  78,  n.  (&),  105, 
n.  (to),  839,  n.  (m), 
871,  n.  (a). 

18  &  19  Vict.  c.  Ill;  430. 

19  &  30  Vict.  c.  97 ;  554,  n.  (n),  804, 

805,  806,  807. 
c.  119;  449,11.  (0,453, 
n.  (0),  455,.  n.  (s), 
456. 
c.  130 ;  398. 
30'&  21  Vict.  c.  54 ;  878. 
c.  57 ;  406. 
c.  85  ;  346,  406. 
STATUTORY  PROTECTION, 

general  remarks  as  to,  96. 
STAYING  PROCEEDINGS,  311. 
STOCK, 
transfer  of,  171,  n.  (y) . 
description  of,  in  -will,  564. 
STOCK  EXCHANGE, 

usage  of,  833. 
STOPPAGE  IN  TRANSITU, 
when  right  does  not  exist,  419. 
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SUICIDE.  See  Policy  OP  Insubance. 
8UMMA  BATIO   QUJE  PRO  RE- 

LIGIONE  FAQ  IT,  18. 
SUNDAY.    See  Arrest,  Bail,  Con- 
tract, Peocbss. 

is  not  dies  juridictis,  21. 

taken  to  be  the  first  day  of  term,  23. 

but  not  the  last,  ib. 

tradmg  on,  ib. 

by-law  to  close  navigation  on,  not 
valid,  25. 
SURPLUSAGE 

does  not  vitiate  an  instrument,  559. 

application  of  rule  in  pleading,  560. 

indictment,  561. 
SURRENDER, 

by  operation  of  law,  623. 


TACKING,  320. 

TAXES. 

to  be  imposed  by  clear  authority,  4. 

action  by  commissioners  of,  156. 
TENANT  BY  THE  CURTESY, 

of  land,  229,  230. 

of  an  avowson,  230. 
TENANT  IN  PEE.     See  Gkaht. 

his  power  over  estate,  164. 

may  annex  conditions  to  land,  164, 
410. 
TENANT  FOR  LIFE, 

liability  of,  for  waste,  359. 

right  of  his  representatives  to  emble- 
ments, 218,  360. 

right  of  his  lessees,  363. 

demise  by,  438. 
TENANT  IN  TAIL, 

liability  of,  for  waste,  359. 

power  of  alienation  by,  397,  398. 
TENANTS  IN  COMMON. 

where  they  must  join  in  an  action, 
231. 
TENDER, 

what  is  suflBoient,  163. 

effect  of  refusing,  260. 

meaning  of,  598. 

to  agent,  736.  ■ 
TITHE 

of  com  left  in  raking,  where  payable, 
136. 

set  out  under  an  agreement,  617. 

limitation  of  time  on  action  for,  806. 
TITLE.     See  Land,  Minerals,  Pro- 
perty. 

allegation  of,  154. 

to  unappropriated  land,  316. 

by  escheat,  317. 

elder  shall  be  preferred,  319. 

to  chattels,  322. 

as  between   execution-creditor   and 
assignees,  322-325. 

by  possession,  638. 

warranty  of  vendor's,  716-718. 


TITLE-DEEDS, 

right  to,  435. 
TORT.     See  Case,  Infant,  Injury, 
Trespass. 

no  man  shall  take  advantage  of  his 
own  wrong,  255,  265. 

wrongful  mixture  of  property,  260. 
TREASON, 

indictment  for,  must  be  found  within 
three  years,  63. 

what  constitutes  the  crime,  279. 

what  are  overt  acts  of,  280. 
TREES.      See  Landlord  and  Ten- 
ant, Property,  Trover. 
TRESPASS.      See    Cotot    of   Re- 
quests, Judge,  Limitation,  Mis- 
demeanour, Pleading,  Sheriff. 

whether  it  lies  against  disseisor,  or 
against  his  grantee,  120,  121. 

by  relation,  121,  780. 

for  taking  goods  of  wrong  party,  126. 

lies  for  taking  a  horse,  &c. ,  damage 
feasant,  if  the  horse  were  at  the 
time  under  the  plaintiff's  care,  255. 

ab  initio  by  abuse  of  authority,  270- 
274. 

whether  it  lies  for  unintentional  in- 
jury, 829. 

lies  for  a  direct  injury,  328. 

by  command  of  the  Crown,  775. 

by  agent  adopted  by  principal,  780, 
781. 

action  of,  by  personal  representatives 
for  injury  to  real  estate,  818. 

action  of,  against  personal  represen- 
tatives, 819. 
TROVER.     See  Bankrupt,  Limita- 
tion. 

for  goods  seized  under  execution 
against  a  third  party,  265. 

effect  of  recovery  in,  304. 

against  trespasser  for  timber,  857. 

against  vendee  or  mortgagee  for  fix- 
tures, 378,  379,  n.  (s). 
TRUSTEE 

cannot  be  sued  at  law  by  cestui  que 
trust,  195. 


USAGE.    See  Custom. 

evidence  of,  admissible,  590. 

best  interpreter  of  things,  823. 

of  trade,  829. 

in  reference  to  mercantile  contracts, 
830. 

reference  to,  in  construction  of  con- 
tract, 551. 

refe'rence  to,  in  construction  of  deeds, 
608. 

of  no  avail  against  statute,  610. 

proof  of  foreign  mercantile,  842. 

evidence  of,  to  explain  deeds,  884. 
statutes,  835. 
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VENDOR  AND  VENDEE.     See  Ca- 
veat Emptor,   Contkact,  Fix- 
tures. 
VENUE, 
change  of,  105. 

wrongfully   laid    by   consent    shall 
stand,  139. 
VERDICT, 
aider  by,  170. 
presumption  as  to,. 849. 

"WAGER.    See  Par  Delictum. 
illegal,  whether  money  paid  upon,  is 
recoverable,  644. 
WAIFS, 

to  whom  they  belong,  317 
WAIVER, 
definition  of,  129,  130. 
of  notice  of  dishonour,  536. 
of  right  by  mai'ried  women,  639. 
of  simple  contract,  733,  n.  (/j). 
WARRANTY.   See  Caveat  Emptor, 
Contract. 
where  express  warranty  excludes  im- 
plied, 587,  588. 
of  quality,  699. 
distinguished    from    representation, 

706. 
of  title,  716. 
WASTE.    See  Landlord  and  Ten- 
ant, Tenant. 
liability  for,  357-359. 
WATER, 
action  for  wrongful  obstruction  of, 

137. 
right  in  running  water,  how  to  be  ex- 
ercised, 334. 
suterraneous,  335. 
WAY, 
right  of,  over  private  land,  where,  3. 
right  of,  when  impliedly  r.eserved, 

437. 
reservation  of,  430. 
of  necessity,  431. 
WIFE, 
subjection  of,  to  husband,  13. 
agency  of,  103,  758. ' 
right  of,  by  survivorship,  424. 
evidence  of,  against  husband,  477. 

478. 
agent  of  husband,  753,  758. 
WILL 
revocable  during  testator's  lifetime, 

444. 
general  principles  of  inteipretation 
of  wills,  493. 

founded  on  testator's  intentions, 
495. 

which  must  be  collected  from 
the  words  used,  494,  495. 
regardless  of  legal  results,  ib. 


WILL — {continued) . 

technical  expressions,  496,  499,  579. 
"children,"  500. 
"  dying  without  leaving  issue," 

501. 
"estate,"  503. 
"  heirs  ofthe  body,"  503. 
cy-pres,  504. 

summary  of  doctrine  as  to  construc- 
tion of,  505. 
analogous  principles  of  Roman  law, 

506. 
noscitur  a  soeiis  applicable,  535. 
ex  antecedeniibus  et   consequeniibus, 

513,  525. 
when  irreconcilable  clauses  in,  last 
words  will  prevail,  518-520. 
technical  rules,  497,  499. 
instances  of,  497. 
conjunctive     and      disjunctive 
words  in,  536. 
ambiguities,  541,  et  seq. 
patent,  examples  of,  541. 
qualifications  of  rule  as  to,  545. 
latent,  examples  of,  547. 
general  remarks  as  to  parol  evi- 
dence, 549. 
falsa  demonstratio  non  nocet,  563,  573. 
applies  to  remove  surplusage,  567. 

not  to  supply  defect,  567. 
legal  intendment,  573. 
summary  of  the  above  principles, 

573. 
■Berba  generalia,  how  construed,  578. 
doctrine  of  general  intent  qualified, 

579. 
documents  incorporated  by  reference, 

601,  602. 
exceptions  a,nd  provisos,  603. 
relative  words,  how  referred,  606. 
context,  how  used :  noseiiur  a  soeiis, 
523,  535. 

right  of  executor  derived    from, 
817. 
WITNESS, 

not  bound  to  criminate  himself,  871. 
WORDS.      See     Deed,     Statutes, 
Will. 
how  to  be  construed,  491,  613. 
construction  of,  in  statutes,  510,  511. 
according  to  ordinary  meaning, 
512. 
may  be  rejected  when,  517,  518. 
meaning  of,    doubtful,    how    ascer- 
tained, 533. 
conjunctive  and  disjunctive,  526. 
meaning  of,  when  to  be  ascertained 
by  usage,  830,  833,  n.  (}). 
WRIT, 

what  is  good  service  of,  303. 
WRIT  OP  ERROR.     See  Error. 


THE  END. 


